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COMMENTARIES 


O  N    TH  E 


LAWS    OF    ENGLAfJD. 


BOOK      TH£      SECOKD. 


OF    THE    RIGMTS    OF    THINGS. 


CHAPTER      THE      FIRST, 


OF     PROPERTY,    IN     GENERALt 


THE  former  book  of  thefe  commentaries  having 
treated  at  large  of  the  jura  perfonarum^  or  fuch 
rights  and  duties  as  are  annexed  to  the  perfons 
of  men,  the  obje£ts  of  our  inquiry  in  this  fecpnd 
book  will  be  the  jura  rerum^  oxy  thofe  rights  which  a  man 
may  acquire  in  and  to  fuch  extemal  things  as  are  uncon- 
nefied  with  his  perfon.  Thefe  are  what  the  writers  on  na- 
tural  law  (lile  the  rights  of  dominion,  or  property,  concem- 
ing  the  nature  and  original  of  which  I  (hall  firft  premife  a 
few  obfervations,  before  I  proceed  to  diftribute  and  coniider 
it*s  fcveral  objc6i:s. 

Woh.  IL  A  Therb 
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There  U  hothing  which  fo  generally  ftrikes  the  imtgina- 
tioni  and  engages  the  afieftions  of  mankind,  as  the  right  of 
property ;  or  that  fole  and  defpotic  dominion  which  one  man 
claims  and  exercifes  over  the  external  things  of  the  world^ 
in  total  exclufion  of  the  right  of  any  other  individual  in  the 
univerfe.  And  yet  there  are  very  few,  that  wili  give  them-» 
felves  the  trouble  to  confider  the  original  and  foundation  of 
this  right.  Pleafed  as  we  are  with  the  pofleffion,  we  feem 
afraid  to  look  back  to  the  means  by  which  it  was  acquired, 
as  if  fearful  of  fome  defe£^  in  our  title ;  or  at  beft  we  re(t 
fatisfied  with  the  decifion  of  the  laws  in  our  favour,  without 
examining  the  reafon  or  authority  upon  which  thofe  laws  have 
been  built.  We  think  it  cnough  that  our  title  is  derived  hj 
the  grant  of  the  former  proprietor,  by  defcent  from  our  anceC- 
torsi  or  by  the  laft  will  and  teftament  of  the  dying  owner  > 
not  caring  to  refle£t  that  (accurately  and  ftrifUy  fpeaking) 
there  is  to  foundation  in  nature  or  in  natural  law,  why  a 
fet  of  words  upon  parchment  (hould  convey  the  dominion  of 
land ;  why  the  fon  ftiould  have  a  right  to  exciude  his  fellow-» 
creatures  from  a  determinate  fpot  of  gTound,becaufehis  father 
had  done  fo  before  him  ;  or  why  the  occupier  of  a  particular 
field  or  of  a  jewel,  when  lying  on  his  death-bed  and  no  longer 
able  to  maiptain  pofleffiqn,  fhould  be  entitled  to  tell  the  refi; 
of  the  world  which  of  them  (hould  enjoy  it  after  him,  Thefe 
inquiries,  it  muft  be  owned,  would  be  ufelefs  and  even 
troublefome  in  conmion  life,  It  is  well  if  the  mafs  of  man- 
kind  will  obey  the  laws  when  made,  without  fcrutinizing  too 
nicely  into  th^  reafons  of  making  them,  But,  when  law  is 
to  be  confidered  not  only  as  matter  of  pra£bice,  but  alfo  aa  a 
rational  fciencci  it  cannot  be  improper  or  ufeiefs  to  examine 
more  deeply  the  rudim^ts  and  grounds  of  thefe  pofitive  con« 
Aitutions  of  fociety. 

In  the  beginning  of  the  world,  we  are  informed  by  holy 
writ|  the  all-bountiful  creator  gave  to  man  *^  dominion  over 
««  all  the  earth  j  and  over  the  fifli  of  the  fea,  and  over  thc 
f  fowl  of  tbc  air,  and  over  cvery  living  thing  that  moveth 

"  upQn 
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♦*  upon  the  earth " ."  This  is  thc  only  true  and  folid  fouti* 
dation  of  man's  dominion  over  external  things^  whatever 
airy  metaphyfical  notions  may  have  been  ftarted  by  fanciful 
writers  upon  this  fubjeft.  The  earth  therefore,  and  all 
things  therein,  are  the  general  property  of  all  mankind,  ex- 
clufive  of  other  beings,  from  the  immediate  gift  of  the  creator. 
And,  while  the  earth  continued  bare  of  inhabitants,  it  ia 
reafonable  to  fuppofe,  that  all  was  in  common  among  them, 
and  that  every  one  took  from  the  public  ftock  to  his  own  ufe 
fuch  things  as  his  immediate  neceiBties  required. 

These  general  notions  of  property  were  then  fufficient  to 
anfwer  all  the  purpofes  of  human  life  ;  and  might  perhaps 
ftill  have  anfwered  them  had  it  been  poflible  for  mankind  to 
have  remained  in  a  ftate  of  primeval  fimplicity  :  as  may  be 
collefled  from  the  manners  of  many  American  nations  wheo 
firft  difcovered by  theEuropeans;  andfromthe  antient  method 
of  living  among  the-  firft  Europeans  themfelves,  if  wc  mzj 
credit  eicher  thc  memorials  of  them  preferved  in  the  golden 
age  of  thfc  poets,  or  the  uniform  accounts  given  by  hiftorians 
of  thofc  times,  wherein  **  erant  omnia  communia  et  indivifa 
<*  omnibiiSy  veluti  unum  cunBis  patrimonium  ej/et  ^."  Not  that 
this  communion  of  goods  feems  ever  to  have  been  applicable, 
cven  in  the  earlieft  ages,  to  ought  but  the  fuhjiance  of  the 
thing ;  nor  could  it  be  extended  to  the  ufe  of  it.  For,  by 
the  iaw  of  nature  and  reafon,  he,  who  firft  began  to  ufe  it, 
acquired  therein  a  kind  of  tranficnt  property,  that  lafted  fo 
long  as  he  was  ufing  it,  and  no  longer  ^ :  or,  to  fpeak  with 
greater  precifion,  the  right  of  pofleffion  continued  for  the 
fame  time  only  that  tlie  a^  of  poflcflTion  laftcd.  Thus  thc 
ground  was  in  common,  and  no  part  of  it  was  thc  pcrmanent 
propcrty  of  any  man  in  particular ;  yet  whoever  was  in  thc 
occupation  of  any  determined  fpot  of  it,  for  reft,  for  fliadc, 
or  the  like,  acquired  for  thc  time  a  fort  of  owncrftiip,  from 
which  it  would  have  been  unjuft,  and  coijtrary  to  thc  law  of 
xiature,  to  have  driven  him  by  forcc ;  but  the  inftant  that  he 
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quitted  the  ufe  or  occup^tion  of  it»  aiiothcr  mlght  feife  it 
without  injuftice.  Thus  alfo  a  vine  or  other  tree  might  be 
faid  to  be  in  common^  as  all  men  were  equally  entitled  to  it^s 
produce  ;  and  yet  any  private  individual  might  gain  the  fole 
property  of  the  fruit,  which  he  had  gathered  for  his  own 
repaft.  A  doftrine  well  illuftrated  by  Cicero,  who  compares 
the  world  to  a  great  theatre,  which  is  common  to  the  public, 
and  yet  the  place  which  any  man  has  taken  is  for  the  thne 
his  own  **. 

BuT  when  mankind  increafed  in  number,  craft,  and  am- 
bition^  it  became  neceflary  to  entertain  conceptions  of  more 
permanent  dominion ;  and  to  appropriate  to  individuals  not 
the  immediate  u/e  only,  but  the  vtrf  fubflancf  of  the  thing  to 
be  ufed.     Otherwife  innumerable  tumidts  muft  have  arifen, 
and  the  good  order  of  the  world  been  continually  broken  and 
difturbedy  while  a  variety  of  perfons  were  ftriving  who  fliould 
get  the  firft  occupation  of  the  fame  thing,  or  difputing  which 
of  them  had  a£^ual]y  gained  it«     As  human  life  alfo  grew 
more  and  more  refined,  abundance  of  conveniences  were  de- 
vifed  to  render  it  more  eafy,  commodious,  and  agreeable ;  as, 
habitations  for  flielter  and  fafety,  and  raiment  for  warmth 
and  decency.    But  no  man  would  be  at  the  trouble  to  provide 
either,  fo  long  as  he  had  only  an  ufufruftuary  property  in 
them,  which  was  to  ceafe  the  inftant  that  he  quitted  poflef- 
fion ; — if,  as  foon  as  he  walked  out  of  his  tent,  or  puUed 
ofl^  his  garment,  the  next  ftranger  who  came  by  would  havc 
a  right  to  inhabit  the  one,  and  to  wear  the  other.    In  the  cafc 
of  habitations  in  particular,  it  was  natural  to  obferve,  that 
cven  the  brute  creation,  to  whom  evcry  thing  elfe  was  in 
common,  maintained  a  kind  of  permanent  property  in  their 
dwellings,  efpecially  for  the  protefbion  of  their  young  ;  that 
the  birds  of  the  air  had  nefts,  and  the  beafts  of  the  field  had 
caverns,  the  invafion  of  which  they  efteemed  a  very  flagrant 
injuftice,   and  would  facrifice  their  lives  to  preferve  them. 
Hence  a  propcrty  was  foon  eftablifhed  in  every  man's  houfe 
and  home-ftail ;  which  feem  to  have  been  originally  mere 

<I  Sluema/fmoJum  iheatntmy  cum  communeft^  reSe  tamtn  dlcl  poteft,  ejus  ej/i  eum 
Ucum  quem  qulfquc  occv^aitt,  De  Fin,  L  3.  c,  20. 
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temporaty  huts  or  moveable  cabins,  fuited  to  the  defign  of 
proyidence  for  more  fpeedily  peopling  the  earth,  and  fuited  to 
the  wandering  iife  of  their  owners,  before  any  extenfive  pro- 
perty  in  the  foil  or  ground  was  eftabiiihed.  And  there  can 
be  QO  doubt,  but  that  moveables  oiF  every  kind  became  fooner 
appropriated  than  th^  permanent  fubftantial  foil :  partly  be- 
caufe  they  were  more  fufceptible  of  a  long  occupancy,  which 
might  be  continued  for  month^  together  without  any  fenfible 
interruption,  and  at  lengtfa  by  ufagd»ripen  into  an  eftablifh- 
ed  right ;  but  pripdlpally  becaufe  few  of  them  could  be  fit 
for  ufe,  till  improved  and  meliorated  by  the  bodily  labour  of 
the  occupant :  which  bodily  labour,  beftowed  upon  any 
fubjed  which  before  lay  in  common  to  all  men,  is  univerfally 
allowed  to  give  the  faireft  and  moft  reafonable  title  to  an  ex- 
clufive  property  therein. 

The  article  of  food  was  a  more  immediate  call,  and  there^ 
fore  a  more  early  confideration.  Such,  as  were  not  contented 
with  the  fpontaneous  produ£t  of  the  earth,  fought  for  a  more 
folid  refrefhment  in  the  flefii  of  beafts,  which  they  obtained 
by  hunting.  But  the  frequent  difappointments,  incident  to 
that  method  of  provifion,  induced  them  to  gather  together 
fuch  animals  as  were  of  a  more  tame  and  fequacious  nature ; 
and  to  eftablifh  a  permanent  property  in  their  flocks  and  herds, 
in  order  to  fuftain  themfelves  in  a  lefs  precarious  manner, 
partly  by  the  milk  of  the  dams,  and  partly  by  the  flefli  of  the 
young,  The  fupport  of  thefe  their  cattle  made  the  article  of 
water  alfo  a  very  important  point,  And  therefore  the  book 
of  Genefis  (the  moft  venerable  monument  of  antiquity,  con- 
fidered  merely  with  a  view  to  hiftory)  will  furnifh  us  with 
frequent  inftances  of  violent  contentions  conceming  welis ; 
the  exclufive  property  of  which  appears  to  havebeeneftablifhed 
in  the  firft  digger  or  occupant,  even  in  fuch  piaces  where  the 
ground  and  herbage  remained  yet  in  common.  Thus  we  find 
Abraham,  who  was  but  a  fojoumer,  afTerting  his  right  to  a 
weli  in  the  county  of  Abimelech,  and  exa£bing  an  oath  for 
his  fccurity,  «  becaufe  he  had  digged  that  weil  *.*'   And  Ifaac, 
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about  ninety  years  aftcrwards,  reclaimcd  thls  hh  father^s 
property ;  and,  aftcr  much  contention  with  the  FhiliilineSy 
was  fufFered  to  enjoy  it  in  peace  ^ 

All  this  while  the  foil  and  pafture  of  the  eaxth  remained 
ftill  in  common  as  before,  and  open  to  every  occupant :  cx- 
cept  perhaps  in  thc  neighbourhood  of  towns,  where  the  ne- 
ceffity  of  a  fole  and  exciufive  propcrty  in  lands  (for  the  fafce 
of  agriculture)  was  earlicr  fclt,  and  therefore  morc  readily 
complicd  with.     Othefwife  when  the  multitude  of  men  and 
cattlc  had  confumcd  every  convenicnce  on  one  fpot  of  ground, 
jt  was  deemed  a  natural  right  to  feife  upon  and  occupy  fucb 
Other  lands  as  would  more  cafily  fupply  their  necefiities. 
Thls  pradiice  is  ftill  retained  among  the  wild  and  uncultivat- 
ed  nations  that  have  never  been  formed  into  civii  ftates,  like 
the  Tartars'  and  othcrs  in  the  eaft  j  wherc  the  climate  itfclf^ 
and  the  boundlefs  extent  of  their  tcnritory,  confpire  to  retain 
them  ftill  in  the  fame  favage  ftate  of  vagrant  liberty,  which 
was  univerfal  in  the  earlieft  agcs  j  and  which  Tacitus  informs 
Xis  continucd  among  the  Gcrmans  till  thc  decline  of  the  Ro- 
maft  cmpire  «^,     We  have  alfo  a  ftriking  example  of  the  famc 
kmd  in  the  hiftory  of  Abraham  and  his  nephew  Lot  K  When 
thcir  joint  fubftance  became  fo  great,  that  pafture  and  other 
conveniences  grew  fcarce,  the  natural  confequence  was  that 
a  ftrife  arofe  between  their  fervants  ;  fo  that  it  wa$  no  longcr 
pra£ticabie  to  dwell  together.     This  contention  Abraham 
thus  endeavoured  to  compofe  :  **  let  there  be  no  ftrife,  I  pray 
•*  thce,  between  thee  and  me.     Is  not  the  whole  land  beforc 
«»  thee  ?  Separate  thyfelf,  I  pray  thee,  from  me.  If  thou^wilt 
**  take  the  left  hand,  then  I  will  go  to  the  right ;  or  if  thou 
«  depart  to  the  right  hand,  then  I  will  go  to  the  left."   This 
plainly  implies  an  acknowledged  right,  in  eithcr,  to  occupy 
whatever  ground  he  pleafed,  that  was  not  pre-occupied  by 
other  tribes.     **  And  Lot  lifted  up  his  eyes,  and  bcheld  all 
•*  thc  plain  of  Jordan,  that  it  was  well  watered  ercry  wbere, 
<*  evcn  as  the  gardcn  of  thc  Lord.     Then  Lot  chofe  him  all 
<<  the  plain  of  Jordan,  and  journeyed  eaft  j  and  Abraham 
*<  dwelt  in  the  land  of  Canaan." 

f  Gen<  xxvi.  15.  iZ,  &c,  camf>us,utnemKSfplack'ii,DtMur»Gtr»i6, 

I  i^Qtunt dijcrdl et dive*Ji \  utfoHt^ut        ^  Cen.  C.  ziii. 

Ufon 


Ch.  i\  ^  T  H 1 N  o  s.  7 

tJpoN  the  fflzne  principle  was  founded  the  rlght  of  migra-* 
tion^  or  fending  colonie^  to  find  out  new  habitations,  when 
the  mother-country  was  overcharged  with  inhabitants ;  which 
was  pra£lifed  as  well  by  the  Phoenicians  and  Greeks,  as  tbe 
Germans,  Scythians,  and  other  northem  people,  And,  fo 
long  as  it  was  confined  to  the  ftocking  and  cultivation  of  de- 
Xert  uninhabited  countries,  it  kept  ilri£tly  within  the  limits 
of  the  law  of  nature»  But  how  far  the  feifing  on  countries 
already  peopled>  and  driving  out  or  maflacring  the  innocent 
and  defencelefs  natives,  merely  becaufe  they  difiered  fron» 
their  invaders  in  language,  in  religioni  in  cuftoms,  in  go- 
Vernmentj  or  in  colour ;  how  far  fuch  a  condufi  was  con- 
fonant  to  nature,  to  reafon,  or  to  chriftianity,  deferved  well 
to  be  confidered  by  thofe,  who  have  rendered  their  names 
immortal  by  thus  civilizing  mankind. 

As  the  world  by  degrees  grew  more  populous,  it  daily  bc- 
Came  more  difficult  to  find  out  new  fpots  to  inhabit,  without 
encroaching  upon  former  occupants ;  and,  by  conftantly 
opcupying  the  fame  individual  fpot,  the  fruits  of  the  earth 
were  confumed,  and  ifs  fpontaneous  produce  dcftroyed, 
without  any  provifion  for  a  future  fupply  or  fucceflion.  It 
therefore  bccame  neceflary  to  purfue  fome  regular  method  of 
providing  a  conftant  fubfiftence ;  and  this  neceflity  produced» 
or  at  leaft  promoted  and  encouraged,  the  art  of  agriculture. 
And  the  art  of  agriculture,  by  a  regular  connexion  and  con- 
fequence,  introduced  and  eftabliflied  the  idea  of  a  more  per- 
manent  property  in  the  foil,  than  had  hitherto  been  received 
and  adopted.  It  was  clear  that  the  earth  would  not  produce 
her  fruits  in  fufficient  quantities,  without  the  afliftance  of 
tillage  :  but  who  would  be  at  the  pains  of  tilling  it,  if  ano- 
ther  might  watch  an  opportunity  to  fcife  upon  and  enjoy  thc 
produd:  of  his  induftry,  art,  and  labour  ?  Had  not  there- 
fore  a  feparate  property  in  lands,  as  well  as  moveables,  been 
vefted  in  fome  individuals,  the  world  muft  have  continiied  a 
foreft,  and  men  have  been  mere  animals  of  prey  ;  which, 
according  to  fome  philofophers,  is  the  genuine  ftatfc  of  na- 
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turc.  Whcrcas  now  (fo  gracioufly  has  Providcnce  intcrwoven 
our  duty  and  our  happinefs  togcthcr)  thc  rcfult  of  this  very 
ncccflity  has  bccn  the  cnnobling  of  thc  human  fpccics^  by 
giving  it  opportunitics  of  improving  it^s  rational  facultics,  as 
wcU  as  of  cxcrting  it^s  naturaL  Ncceffity  bcgat  propcrty : 
and,  in  ordcr  to  infure  that  property,  rccourfc  was  had  to  civil 
fociety,  which  brought  along  with  it  a  long  train  of  infe- 
parable  concomitants ;  ftates,  govcmment,  laws,  punifh- 
mcntSj  and  thc  public  excrcife  6f  rcligious  dutics.  Thus 
conneded  together,  it  was  found  that  a  part  only  of  fociety 
"Was  fuflSicient  to  provide,  by  thcir  manual  labour,  for  the 
neccfiary  fubfiftcnce  of  all ;  and  lcifure  was  given  to  others 
to  cultivate  thc  human  mind^  to  invcnt  ufeful  arts,  and  to 
lay  thc  foundations  of  fcicncc» 

The  only  qucftion  remaining  is,  how  this  property  bccame 
a£lually  veftcd :  or  what  it  is  that  gave  a  man  an  exclufive 
right  to  retain  in  a  pcrmancnt  manner  that  fpecific  land, 
which  before  belonged  gcncrally  to  every  body,  but  particu- 
larly  to  nobody.  And,  as  wc  before  obfcrved  that  occupancy 
gave  thc  right  to  the  tcmporary  ufi  of  thc  foil,  fo  it  is  agrced 
upon  all  hands  that  occupancy  gavc  alfo  thc  original  right  to 
tlic  pcrmancnt  propcrty  in  the  fuhjlance  of.  thc  cartlji  itfclf ; 
which  cxcludcs  evcry  one  elfe  but  the  owncr  from  thc  ufc  of 
it.  Thcrc  is  indecd  fome  diiFcrcnce  among  the  writcrs  on 
natural  law,  conccrning  the  rcafon  why  occupancy  ftiould 
convey  this  right,  and  invcft  one  with  this  abfolute  property : 
Grotius  and  Fuflcndorf  infifting,  that  this  right  of  occupancy 
is  foundcd  on  a  tacit  and  implicd  aflicnt  of  all  mankind, 
tliat  the  firft  occupant  fhould  bccome  the  owncr ;  and  Bar- 
bcyrac,  Titius,  Mr  Locke,  and  othcrs,  holding,  that  therc 
is  no  fuch  implied  aflent,  ncithcr  is  it  neccflary  that  there 
fhould  be  ;  for  that  thc  very  a£l  of  occupancy,  alonc,  bcing 
a  dcgree  of  bodily  labour,  is,  from  a  principle  of  naturat 
jufticc,  without  any  confcnt  or  compa£t,  fufficlent  of  itfelf 
to  gain  a  title.  A  difputc  that  favours  too  much  of  nice  and 
fcholaftic  rcfinemcnt !  Howevcr,  both  fidcs  agrec  in  this, 
that  occupancy  is  tlic  thing  by  which  the  title  was  in  faA 
originally  gained ;  cvery  man  feifing  to  his  own  continued 
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^fe  fuch  fpots  of  ground  as  fae  found  moft  agrceable  to  h js 
own  convenience,  provided  be  found  tfaem  unoccupied  bf 
unj  one  elfe.  ' 

Propertt,  botfa  in  lands  and  moveablesi  being  thus  oii- 
^nally  acqutred  by  ^e  firft  taker,  wfaicfa  taking  amounts  tQ 
a  declanition  tfaat  fae  intends  to  appropriate  the  thing  to  fai» 
own  ufe^  it  remains  in  faim,  by  tfae  principles  of  univ^al  bw» 
tiU  fucfa  time  as  fae  does  fome  otfaer  zi£k  in^faich  ffaews  an  in^ 
tention  to  abandon  it  $  for  tfaen  it  becomes,  naturally  fpeak^ 
ing,  puUicijuris  once  more,  and  is  liable  to  be  again  appro- 
priated  by  the  next  occupant.  So  if  one  is  pofieiTed  of  % 
jewely  and  cafts  it  into  die  fea  or  a  public  faigfaway,  this  ts 
fuch  an  exprefs  dereli£lion>  tfaat  a  property  wiU  be  vefted  ia 
tfae  firft  fortunate  finder  tfaat  will  feife  it  to  his  own  ufe.  But 
if  he  faides  it  privately  in  tfae  eartfa  or  otfaier  fecret  place^  and 
it  is  difcovered,  tfae  finder  acquires  no  property  tfaerein ;  for 
tfae  owner  hath  not  by  this  z&  declared  any  intenrion  to 
abandon  it^  but  rather  the  contrary ;  and  if  he  lofes  or  drops 
it  by  accident,  it  cannot  be  coUefted  from  thence,  tfaat  fa^ 
defigned  to  quit  tfae  pofieflion ;  and  therefore  in  fuch  a  cafe 
the  property  ftiU  remains  in  the  lofer,  who  may  claim  it  again 
of  tfae  finder.  And  this^  we  may  remember»  is  the  do&rine 
*of  the  law  of  England^  witfa  relation  to  treafure  trove  '• 

BuT  this  method^  of  one  man's  abandoning  his  property» 
and  another  feifing  the  vacant  pofleflion,  however  weU 
founded  in  theory,  could  not  long  fubfift  in  izQt.  It  was  cal* 
culated  merely  for  the  rudiments  of  civil  fociety,  and  necef-^ 
farUy  ceafed  among  the  compliciated  mterefts  and  artificial 
refinements  of  pplite  and  eftabliftied  govemments*  In  thefe 
it  Mras  found^  that  what  became  inconvenient  or  ufelefs  to 
one  man^  was  highly  convenient  and  ufeful  to  another ;  who 
was  ready  to  give  in  excfaange  for  it  fome  equivalent^  that 
was  equaUy  defirable  to  the  former  proprietor.  Thus  mutual 
convenience  introduced  commercial  traffic^  and  tfae  reciprocal 
transfer  of  property  by  fale,  grant,  or  conveyance :  wfaich 

i'  See  Volt  L  pag.  295. 
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tnay  be  conGdered  either  as  a  continuance  of  the  original  po^ 
feffion  which  the  firft  occupant  had ;  or  as  an  abandooing  o£ 
the  thing  by  the  prefent  owner,  and  an  immediate  fuccefliTe 
occ{ipancy  of  the  fame  by  the  new  proprietor.    The  voluntary 
dereli^ion  of  the  owner,  Hnd  delivering  the  pofleiBon  to  ano- 
tfaer  individual^  amount  to  a  transfer  of  the  property ;  the 
proprietor  declaring  his  intention  no  longer  to  occupy  the 
thing  himfelf,  but  that  his  own  right  of  occupancy  ihall  be 
Teflred  in  the  new  acquirer.     Or^  taken  in  the  other  light|  if 
I  agree  to  part  with  an  acre  of  my  land  to  Titius^  the  deed  of 
conveyance  is  an  evidence  of  my  intending  to  abandon  thc 
property :  and  Titius  being  the  only  or  firft  man  acquainted 
with  fuch  my  intention,  immediately  fteps  in  and  feifes  the 
vacant  pofleflion :  thus  the  confent  expreflTed  by  the  convey- 
ance  givesTitius  a  good  right  againft  me;  and  pofleflion,  or 
occhpancy^  confirms  that  right  againft  all  the  world  befides,. 

The  moft  univerfal  and  efle£i:ual  way  of  abandoning  pro' 
peity,  isby  the  death  of  the  occupant:  when,  both  the  a£bual 
pofleflion  and  intention  of  keeping  poflTeflTion  ceafingi  the 
property  which  is  founded  upon  fuch  pofleflion  and  intention) 
ought  alfo  to  cbafe  of  courfe.     For,  naturally  fpeaking^  the 
inftant  a  man  ceafes  to  be>  he  ceafes  to  have  any  dominion: 
elfe,  if  he  had  a  right  to  difpofe  of  his  acquifitions  one  mo- 
ment  beyond  his  lifc,  Tie  would  alfo  have  a  right  to  dire£l 
their  difpofal  for  a  million  of  ages  after  him ;  which  would 
be  highly  abfurd  and  inconvenient.    All  property  muft  there* 
fore  ceafe  upon  death,  confidering  men  as  abfolute  indivi- 
duals,  and  unconnected  with  civil  fociety :  for  then,  by  the 
principles  before  eftablifliedj  the  next  immediate  occupant 
would  acquire  aright  in  all  that  the  deceafed  poflTeflTed.     But 
as,  under  civilized  govemments  which  are  calculated  for  the 
peace  of  mankind,  fucli  a  conftitution  would  be  produdive 
of  endlefs  difturbances^  the  univerfal  law  of  aimoft  every  na- 
tion  (which  is  a  kind  of  fecondary  law  of  nature)  has  either 
given  the  dying  perfon  a  power  of  continuing  his  property, 
by  difpofing  of  his  pofleflions  by  will ;  or,  in  cafe  he  negle£ls 
to  difpofe  of  it>  or  is  not  permitted  to  make  any  difpofition 
4  at 
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at  ally  the  municipal  law  of  the  country  then  fteps  in,  and 
declares  who  ihall  be  the  fuccefTor,  reprefentative,  or  heir^  of 
the  deceafed;  that  is,  who  alone  fhall  have  a  right  to  enter 
upon  this  vacant  pofleflionj  in  order  to  avoid  that  confufiont 
which  it^s  becoming  again  common  would  occafion  ^*  And 
farther,  in  cafe  no  teftamont  be  permitted  bjr  the  law^  or 
none  be  made,  and  no  heir  can  be  found  fo  qualified  as  th^ 
law  requires,  ftill^  to  prevent  the  robuft  title  of  occupancy 
from  again  taking  place,  the  dofhrine  of  efcheats  is  adopted 
in  almoft  every  country ;  whereby  the  fovereign  of  the  ftate, 
and  thofe  who  claim  under  his  authority^  are  the  ultimate 
heirs^  and  fucceed  to  thofe  inheritances^  to  which  no  other 
titlc  can  be  formed. 

The  right  of  inheritance,  or  defcpnt  to  the  children  and 
relations  of  the  deceafed,  feems  to  have  been  allowed  much 
carlier  than  the  right  of  dcvifing  by  teftament.  We  are  apt 
to  conceive  at  firft  view  that  it  has  nature  on  it's  fide ;  yet 
we  often  miftake  for  nature  what  we  find  eftabliihed  by  long 
and  inveterate  cuftom,  It  is  certainly  a  wifc  and  eflediual, 
but  clearly  a  political,  eftablifhment ;  fince  tlie  permanent 
right  of  property,  vefted  in  the  anccftor  himfelf,  vras  no  /la- 
turaly  but  merely  a  civil^  right.  It  is  true,  tliat  the  tranf- 
miffion  of  one's  pofTcffions  to  pofterlty  h^s  an  evident  tendency 
to  make  a  man  a  good  citizen  and  a  ufeful  member  of  fociety : 
'  it  fets  the  paffions  on  the  fide  of  duty,  and  prompts  a  man  to 
deferve  well  of  the  public,  when  he  is  fure  that  the  reward  of 
his  fervices  wIU  not  die  with  himfelf>  but  be  tranfmitted  to 
thofe  with  whom  he  is  connedled  by  the  deareft  and  moft 
tender  afFe£lions.  Yet,  reafonable  as  this  foundation  of  the 
right  of  inheritance  may  feem,  it  is  probable  that  it's  imm.©- 
diate  original  arofe  not  from  fpeculations  altogether  fo  deli- 
cate  and  refined,  and,  if  not  from  fcrtuitous  circumftances, 
at  leaft  from  a  plainer  and  more  fimple  principle.  A  man's 
cbildren  or  neareft  relations  are  ufually  about  him  on  his 

k  \%  \%  prmcipally  to  prerent  any  Ta-  heritance  doet  not  fo  properly  dcfcend, 

cancy  of  polTeffion,   that  the  civil  law  ascontinue/mthchandtoftbc(urTivor* 

confiders  father  and  fon  as  one  peribn;  Ff*  a8,  2.  xx« 
U  that  upon  the  dcath  of  either,  the  JA'* 

deathr 


12  The   RiGHTs  Bookll» 

death-bed,  and  are  the  earlieft  witnefles  of  his  deceaie.  They 
became  therefore  generally  the  next  immediate  occupants,  till 
at  length  in  procefs  of  time  this  frequent  ufage  ripened  into 
general  law.  And  therefore  alfo  in  the  earlieft  agesj  on  failure 
of  children,  a  man's  fervants  bom  under  his  roof  were  al« 
lowed  to  be  his  heirs ;  being  immediately  on  the  Ipot  when 
lie  died»  For  we  find  the  old  patriarch  Abraham  exprefsly 
declaring,  that  ^^  fince  God  had  given  him  no  feed,  his  ftew« 
^  ard  Eliezer^  one  bom  in  his  houfcj  was  his  heir  L^ 

While  propcrty  continued  only  for  life,  teftaments  werc 
lofelefs  and  unknown;  and,  when  it  became  inheritable,  the 
inheritance  was  long  indefeafible>  and  the  children  or  heirs 
at  law  were  incapable  of  exclufion  by  will.  Till  at  length 
it  was  foundj  that  fo  ftri£b  a  rule  of  inheritance  made  heirs 
difobedient  and  head-ftrong,  defrauded  creditors  of  their  juft 
debts,  and  prevented  many  provident  fathers  from  dividing 
or  charging  their  eftates  aa  the  exigence  of  their  families  rc'» 
quired.  This  introduccd  pretty  gencrally  the  right  of  dif- 
pofing  of  one's  property,  or  a  part  of  it,  by  teftament ;  that 
is,  by  written  or  oral  inftrudiohs  properly  nmtnejfed  and  au- 
thenticated^  according  to  xhtpleafure  of  the  deceafed ;  which 
%re  therefore  emphatically  ftile  his  will.  This  was  eftablifhed 
m  fome  countries  much  later  than  in  others*  With  us  ia 
England,  till  modem  tinles,  a  man  could  only  difpofc  of  one 
third  of  his  moveables  from  his  wife  and  children  5  and,  in 
general,  no  will  was  permitted  of  lands  till  the  reign  of 
Henry  the  eighth ;  and  then  only  for  a  certain  portion  :  for 
it  was  not  till  after  the  re;^oration  that  the  power  of  devifing 
real  property  became  fo  uriiverfal  as  at  prefent. 

WiLLS  therefore  and  teftaments,  rights  of  inheritance  and 
fuccefiions,  are  all  of  them  creatures  of  the  civil  or  municipai 
laws,  and  accordingly  are  in  all  rcfpefis  regulated  by  them ; 
every  diftind  country  having  different  cefemonies  and  requi- 
fites  to  make  a  teftament  completely  valid :  neither  does  any 
tbing  vary  more  than  the  right  of  inheritance  under  different 

1  Gen.  XV.  3. 
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national  eftabliihments.  .  In  England  particularly^  this  di- 
verfity  is  carried  to  fuch  a  length^  as  if  it  had  been  meant 
to  point  out  the  power  of  the  laws  in  regulating  the  fucce£r 
fion  to  property^  and  how  futile  every  claim  muft  be^.thathas 
not  it's  foundation  in  the  poiitive  rules  of  the  ftate.  In  per« 
fonal  eftates  the  father  may  fucceed  to  his  children ;  in  landed 
property  he  never  can  be  their  immediate  heir,  by  any  the 
remoteft  poffibility :  in  general  only  the  eldeft  fon^  in  fome 
places  only  the  youngeft,  in  others  all  the  fohs  togetherj 
bave  a  right  to  fucceed  to  the  inheritance :  in  real  eftates 
males  are  preferred  to  females,  and  the  eldeft  male  will  ufu« 
ally  exclude  the  reft ;  in  the  divifion  of  perfonal  eftatesi  the 
females  of  equal  degree  are  admitted  together  with  the  male% 
and  no  right  of  primogeniture  is  allowed* 

This  one  confideration  may  help  to  remove  the  fcruples 
of  many  well-meaning  perfons»  who  fet  up  a  miftaken  con^ 
fcience  in  oppofition  to  the  rules  of  law.  If  a  man  difin- 
herits  his  fon^  by  a  will  duly  executed,  and  leaves  his  eftate 
to  a  ftranger^  there  are  many  who  confider  this  proceeding  as 
contrary  to  natural  juftice :  while  others  fo  fcrupuloufly  ad- 
here  to  the  fuppofed  intention  of  the  dead,  that  if  a  will  of 
lands  be  atteftcd  by  only  two  witnefTes  inftead  of  threey  which 
the  law  requires',  they  are  apt  to  imagine  that  the  heir  is 
bound  in  confcience  to  relinquifii  his  title  to  the  devifee.  But 
both  of  them  certainly  proceed  upon  very  erroneous  princi- 
ples,  as  if,  on  the  one  hand,  the  fon  had  by  nature  a  right 
to  fucceed  to  his  father^s  lands ;  or  as  if,  on  the  other  hand^ 
thc  owner  was  by  nature  entitled  to  direft  the  fucceflfion  of 
his  property  after  his  own  deceafe.  Whereas  the  law  of  na- 
ture  fuggefts,  that  on  the  death  of  the  poffeflbrthe  eftate  fiiould 
again  become  common,  and  be  open  to  the  next  occupant» 
unlefs  otherwife  ordered  for  the  fake  of  civil  peace  by  the  po- 
fitive  law  of  fociety.  The  pofitive  law  of  fociety,  which  is 
with  us  the  municipal  law  of  England,  direds  it  to  veft  in 
fuch  perfon  as  the  laft  proprietor  ftiall  by  will,  attended  with 
certain  requifites,  appoint ;  and,  in  defed  of  fuch  appoint- 
ment,  to  go  to  fome  particular  perfon,  who  from  thc  refuit 
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of  certain  local  conftitutions,  appcars  to  bc  the  heir  at  law^ 
Hcncc  it  foUows,  that,  whcrc  thc  appointmcnt  is  regularly 
madcy  there  cannot  be  a  (hadow  of  right  in  any  one  but  the 
-perfon  appointed :  and,  whcre  the  necefrary  requifites  are 
omitted,  thc  right  of  the  heir  is  equally  ftrong  and  built  upon 
as  folid  a  foundation,  as  the  right  of  the  dcvifee  would  have 
been^  fuppofing  fuch  rcquifites  were  obferved. 

BuT,  after  all,  therc  are  fomc  fcw  things,  which,  not- 
withftanding  thc  general  introdudion  and  continuance  of 
propcrty,  muft  ftill  unavoidably  remain  in  common ;  bcing 
fuch  wherein  nothing  but  an  ufufru£iuary  property  is  capa- 
ble  of  bcing  bad :  and  thcrcfore  they  ftill  belong  to  the  firft 
occupant,  during  the  timc  hc  holds  pofleflrion  of  thcm,  and 
no  longer.  Such  (among  others)  are  the  elements  of  light, 
air,  and  water ;  which  a  man  may  occupy  by  mcans  of  his 
windows,  his  gardens,  his  mills,  and  other  convcnicnces  i 
fuch  alfo  are  thc  generality  of  thofe  animals  which  are  faid 
to  htferae  naturae^  or  of  a  wild  and  untameable  difpofition : 
which  any  man  may  feifc  upon  and  keep  for  his  own  ufe  or 
pleafure.  Ali  thefe  things,  fo  long  as  they  remain  in  poflet> 
Con,  evcry  man  has  a  right  to  enjoy  without  difturbance ; 
but  if  once  thcy  cfcape  from  his  cuftody,  or  he  voluntarily 
abandons  thc  ufe  of  thcm,  thcy  return  to  the  common  ftock, 
and  any  man  clfe  has  aa  equal  right  to  feife  and  enjoy  thcm 
aftcrwards, 

Again  ;  there  are  other  things,  in  which  a  permanent 
propcrty  ma'j  fubfift,  not  only  as  to  the  temporary  ufe,  but 
alfo  the  folid  fubftance ;  and  which  yet  would  be  frequently 
found  without  a  proprietor^  had  not  the  wifdom  of  the  law 
provided  a  rcpicdy  to  obviate  this  inconvenience.  Such  are 
forefts  and  other  wafte  grounds,  which  wcrc  omitted  to  be 
appropriated  in  the  general  diftribution  of  lands :  fuch  aifo 
are  wtecks,  cftrays,  and  that  fpccics  of  wild  animals  which 
the  arbitrary  conftitutions  of  pofitive  law  have  diftinguiflied 
from  tlie  reft  by  the  wcll-known  appellation  of  game.  With 
regard  to  thefc  and  fome  othcrs,  as  difturbances  and  quarrels  . 
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ixrould  frequently  arife  among  individualsy  contendlng  abput 
the  acquifition  of  this  fpecies  of  property  bjr  firft  occupancy» 
the  law  has  therefore  wifely  cut  up  the  root  of  diiTention,  by 
vefting  the  things  themfelves  in  the  fovereign  of  the  ftate : 
OT  elfe  in  his  reprefentatives  appointed  and  authorifed  by  him, 
being  ufually  the  lords  of  manors.  And  thus  the  legiflature 
of  England  has  univerfally  promoted  the  grand  ends  of  civil 
fociety^  the  peace  and  fecurity  of  individuals,  by  fteadily  pur« 
fuing  that  wife  and  orderly  maxim,  of  affigning  to  every  thing 
capable  of  ownerfliip  a  legal  and  determinate  owoierf 
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CHAPTER    THE     SECOND. 


ov  REAL  PROPERTY;    and,  first,  or 
CORPOREAL  HEREDITAMENTS. 


THE  obje£ls  of  dominion  or  property  are  things^  as  cotw> 
tradiftinguiihed  from  perfom :  and  things  are  hj  the 
law  of  England  diftributed  into  two  kinds ;  things  realf  and 
things  perfonaL  Things  real  are  fuch  as  are  permanent| 
fixed^  and  inmioveable,  which  cannot  be  carried  out  of  their 
place ;  as  lands  and  tenements :  things  perfonal  are  goods, 
money,  and  all  other  moveables;  which  may  attend  the 
owner's  perfon  whcrever  he  thinks  propcr  to  go. 

In  treating  of  things  real^  let  us  confider,  firft,  their  fe« 
vcral  forts  or  kinds ;  fecondly,  the  tenures  by  which  thcy 
may  be  holden  ;  thirdly^  the  eftates  which  may  be  had  in 
them ;  and^  fourthly,  the  title  to  themj  and  the  manner  of 
acquiring  and  lofing  it. 

FiRSTj  with  regard  to  their  feveral  forts  or  kinds,  things 
real  are  ufually  faid  to  confift  in  lands,  tenementS)  or  here- 
ditaments.  Land  comprehends  all  things  of  a  permanent) 
fubftantial  nature ;  being  a  word  of  a  very  extenfive  fignifi* 
cation,  as  will  prefently  appear  more  at  large.  Tenement  is  a 
word  of  ftill  greater  extentj  and  though  in  it^s  vulgar  accepti 
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tation  is  orAf  applied  to  houfes  atid  other  buildingSj  yet  in 
it*s  original,  propei,  and  legal,  fenfc  it  fignifies  every  thing 
that  may  be  holdeny  provided  ii  be  of  a  permanent  nature  $ 
whether  it  be  of  a  fubftantial  and  fenfible,  or  of  an  uhfub- 
ftantial  ideal  kind.  Thus  liberum  tenementum^  franktenement, 
or  freehold,  is  applicable  not  only  to  lands  and  other  folid 
objefks,  but  alfo  to  offices,  rents,  commons,  and  the  like  • : 
and,  as  lands  and  houfes  are  tenements,  fo  is  an  advowfon  a 
tenement ;  and  a  franchife,  an  office,  a  right  of  common,  a 
peerage,  or  other  property  of  the  like  unfubftantial  kind,  are, 
all  of  thcm,  lcgally  fpeaking,  tenements  *.  But  an  heredi-» 
tament,  fays  fir  Edward  Coke  *=,  is  by  much  the  largeft  and 
moft  comprehenfive  expreffion :  for  it  includes  not  only  iands 
'  and  tenements,  but  whatfoever  may  be  inherited,  be  it  cor- 
poreal,  or  incorporeal,  real,  perfonal,  or  mixed.  Thus  an 
heir^loom,  or  implcmcnt  of  furniture  which  by  cuftom  de- 
fcends  to  the  heir  together  with  an  houfe,  is  neither  land, 
nor  tenement,  but  a  merc  moveable :  yet,  bcing  inheritable, 
is  comprized  under  the  general  word  hereditament :  and  fo 
a  condition,  the  benefit  of  which  may  defcend  to  a  man  from 
his  anceftor,  is  alfo  an  hereditament  ^4 

Hereditaments  then,  to  ufe  thc  largeft  exprcffion,  are 
of  two  kinds,  corporeal  and  incorporeal.  Corporeal  confift 
of  fuch  as  affisft  the  fenfes ;  fuch  as  may  be  feen  and  handlcd 
by  the  body :  incorporcal  are  not  the  objed  of  fenfation,  can 
neither  be  feen  nor  handled,  arc  creatures  of  tlic  mind,  and 
exift  only  in  contemplation» 

CoiiPOREAL  heredttaments  confift  wholly  of  fubftantial 
and  permanent  objeds ;  all  which  may  bc  compTchended 
uader  thc  general  denomination  ofland  only.  For  land^  favs 
fir  Edward  Cokc  *,  comprehendeth  in  it^s  legal  fignification 
any  ground,  foil,  or  carth  Twhatfoever ;  as  arable,  meadows» 
pafturcs,  woods,  moors>  waters,  marftics,  furzes,  Ind  hcath. 

a  Co.  Litt.  6.  '3  I^^>  1* 

b  Ihid^  19,  20«  •  I  Iail«  4« 

«-  I  Inft.  6. 

voi.  n.  B  it 


i8  yi/   RiGHTs  BookII. 

It  legally  includeth  alfo  all  caftles>  houfcs,  and  othcr  build* 
ingsc  for  thcy  confift,  faith  he,  of  two  things;  land^  which 
is  thc  foundation,  and  JiruBure  thercupon :    fo  that,  if  I 
convey  the  land  or  ground,  thc  ftrudiurc  or  buiiding  pafleth 
thcrewith,     It  is  obfcrvable  that  'water  is  herc  mentioned  as 
a  fpecics  of  land,  which  may  feem  a  kind  of  folccifm  ;  but 
fugh  is  the  language  of  the  law:  and  thercfore  I  cannot  bring 
an  aflion  to  recovcr  pofTef&on  of  a  pool  or  othcr  picce  of 
water,  by  the  namc  of  Hvater  only ;  eithcr  by  calculating  it's 
capacity,  as,  for  fo  many  cubical  yards ;  or,  by  fuperficial 
meafure,  for  twcnty  acrcs  of  watcr ;  or  by  gcneral  defcrip- 
tion,  as  for  a  pond,  a  watercourfe,  or  a  rivulet :  but  I  muft 
bring  my  aftion  for  that  thc  land  lics  at  the  bottom,  and 
muft  cail  it  twenty  acres  of  land  covered  with  ivater  ^.     For 
water  is  a  moveable  wandering  thing,  and  muft  of  neceflity 
continue  common  by  the  law  of  naturc  ;  fo  that  I  can  only 
havc  a  temporary,  tranfient,  ufufruftuary,  property  thcrcin  : 
whcrefore,  if  a  body  of  watcr  runs  out  of  my  pond  into 
another  man's,  I  have  no  right  to  rechim  it.     But  thc  land, 
which  that  water  covcrs,  is  permancnt,  fixcd,  and  immove- 
able :  and  thcrcforc  in  this  I  may  have  a  ccrtain  fubftantial 
propcrty ;  of  which  thc  law  will  take  noticc,  and  not  of  thc 
othcr. 

Land  hath  alfo,  in  it's  legal  fignification,  an  indefinite 
extent,  upwards  aswell  as  downwards.  Cujus  ejifolum^  ejus 
ejl  ufque  ad  coeluniy  is  the  maxim  of  the  hw,  upwards ;  thcre- 
fore  no  man  may  crcft  any  building,  or  thc  like,  to  overhang 
anothcr^s  land :  and,  downwards,  whatcver  is  in  a  dircdl  line, 
between  the  furface  of  any  land  and  the  centcr  of  tlie  eartb, 
belongs  to  the  owner  of  the  furface ;  as  is  every  day'$  expe- 
ricncc  in  the  mining  countries.  So  that  the  word  "  land'* 
includes  not  only  thc  face  of  the  earth,  but  cvery  thing  under 
it,  or  over  it.  And  therefore  if  a  man  grants  all  his  lands,  he 
grants  thereby  all  his  mines  of  metal  and  other  foflils,  his 
woods,  his  waters,  and  his  houfes,  as  well  as  his  fields  and 
meadows.    Not  but  the  particular  names  of  the  things  arc 
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equally  fufficient  to  pafs  thero>  except  in  the  inllance  of  wa- 
ter ;  by  a  grant  of  which,  nothing  pafles  but  a  right  of  fifli- 
ing  s :  but  the  capital  diftindion  is  this ;  that  by  the  name  of 
a  caftle,  meffuage,  toft,  croft,  or  the  like,  nothing  elfe  will 
pafs,  except  what  falls  with  the  utmoft  propriety  under  the 
term  made  ufe  of ;  but  by  the  name  of  land,  which  is  nomen 
generalijjimumy  every  thing  terreftrial  wiD  pafs  ^. 
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OF  INCORPOREAL  HEREDITAMENT5. 


AM  incorporcal  hetcditamcnt  is  a  rigtt  ifluing  out  of  t 
thing  corporatc  (whcther  rcal  or  perfonal)  or  coacem-' 
ing,  or  anriexed  to,  or  exercifiblc  within,  thc  fame  *.  It  is 
hot  the  thing  corporate  itfelf,  which  may  confifL  in  Iands> 
houfes,  jewels,  or  the  like ;  but  fomething  collateral  thcrctOf 
as  a  rent  iiTuing  out  of  thofe  lands  or  houfes,  X)t  an  of&ce  rc- 
lating  to  thofe  jewcls.  In  ihort,  as  the  logicians  fpeak,  cor- 
poreal  hereditaments  are  the  fubftstnce,  which  may  bc  always 
fecn,  always  handled :  incorporeal  hcrcditamcnts  are  but  a 
fort  of  accidents,  which  inherc  in  and  arc  fupportcd  by  that 
fubftance }  and  may  belong,  or  not  belong  to  it,  without 
any  vifible  alteration  therein.  Thcir  exiftcnce  is  mcrcly  in 
idea  and  abftra£led  contemplation ;  though  their  cfie£ts  and 
profits  may  bc  frequently  obje&s  of  our  bodily  fenfes.  And 
indeed,  if  we  would  fix  a  clcar  hotion  of  an  incorporeal  hcre- 
ditament,  we  muft  be  careful  not  to  confound  togethcr  the 
profits  produced,  and  the  thing,  or  hereditamcnt,  which 
produces  thcm.  An  annuity,  for  inftance,  is  an  incorporeal 
hercditament :  for  though  the  money,  which  is  thc  fruit  or 
ptodufi  of  this  annuity,  is  doubtlefs  of  a  corporeal  naturc» 
yet  the  annuity  itfelf,  which  produces  that  moncy,  is  a  thing 
invifible,  has  only  a  mental  exiftence,  and  cannot  be  delivered 
OYcr  from  hand  to  hand.    So  tithes,  if  we  confider  the  pro- 
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dttce  of  them j  as  the  tenth  iheaf  or  tenth  lamb^  feem  to  bd 
«ompktely  corporeal ;  yet  they  are  indeed  incorporeal  here* 
ditaments :  for  ihej,  being  merely  a  contingent  fpringing 
right,  collateral  to  or  liTuing  out  of  lands^  can  never  be  the 
obje£l  of  fenfe :  that  cafual  fliare  of  the  annual  increafe  |i  not^ 
till  fevered^  capable  of  being  fhewn  to  the  eye^  nor  of  betng 
delivered  into  bodily  poiTeflion. 

Incorporeal  hereditaments  are  principally  of  ten  forts  ; 
advowfons^  tithes,  commons,  ways,  offices^  dignities,  fran- 
chifes»  corodies  or  peniions»  annuitiesj  and  rents. 

I.  Advowson  is  the  rlght  of  prefentation  to  a  church^  or 
tcclefiaftical  bcncfice.  Advowfon,  advocatio^  fignifics  in  r//* 
entelam  reciperey  the  taking  into  proteftion ;  and  tli^efore  is 
fynonymous  with  patronage,  patronatus :  and  he  who  has  the 
right  of  advowfon  is  called  the  patron  of  the  church.  For, 
whcn  lords  of  manors  firft  built  churches  on  their  own  de- 
mefnes,  and  appointed  the  tithes  of  thofe  manors  to  be  paid 
to  the  ofiiciating  minifters,  which  before  were  given  to  the 
clergy  in  common,  (from  whence,  as  was  formerly  mention- 
cd  ^,  arofe  the  divifion  of  parifties,)  the  lord,  who  thus  built 
a  church,  and  endowed  it  with  glebe  or  land,  had  of  com- 
mon  right  a  power  annexed  of  iiominating  fuch  minifter  as  he 
pleafed  (provided  he  were  canonically  qualified)  to  oflSciate 
in  that  church,  of  which  he  was  the  founder,*endowerj 
maintainer,  or,  in  one  word,  the  patron  ^. 

Thxs  inftance  of  an  advowfon  will  completely  illufbrate 
the  nature  of  an  incorporeal  hereditament.  It  is  not  itfelf  the 
bodily  pofleilion  of  the  church  and  it^s  appendages ;  but  it  ig 
a  right  to  give  fome  other  man  a  title  to  fuch  bodily  poiTeflion* 
The  advowfon  is  the  objeft  of  neithfer  the  fight,  nor  the  touch; 
atid  yet  it  perpetually  exifts  in  the  mind's  eye,  and  in  con- 
templation  of  iaw.  It  cannot  be  delivered  from  man  to  man 
by  any  vifibie  bodily  transfer,  nor  can  corporal  poileirion  be 

b  VoU  I.  pag.  xTi.  appears  alfo  to  havc  been  allowed  in  the 
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had  of  it  If  the  patron  takes  corporal  pofleflion  of  the 
church,  the  church-yard,  the  glebe  or  the  like,  he  intnides 
on  another  man'8  property  ;  for  to  thefe  the  parfon  has  an 
exclufive  right.  The  patronage  can  therefore  be  only  con- 
veyed  by  operation  of  law,  by  verbal  grant,  either  oral  or 
written^  which  is  a  kind  of  invifible  mental  transfer :  and 
being  fo  vefted,  it  lies  dormant  and  unnoticed^  till  occafion 
calls  it  forth :  when  it  produces  a  vifible,  corporeal  fruit,  by 
entitling  fome  clcrk,  whom  the  patron  fliall  pleafe  to  nomi- 
nate,  to  entcr  and  receive  bodily  pofleflion  of  the  lands  and 
tenement^  of  the  church. 

Advowsons  are  either  advowfons  appendantj  or  advowfoi>§ 
ingrofs.  Lords  of  manors  being  originally  the  only  founders," 
and  of  courfe  the  only  patrons,  of  churches '',  the  right  of 
patronage  or  prefentation,  fo  long  as  it  continues  annexed  to 
the  poflcffion  of  the  manor,  as  fome  havc  done  from  the 
foundatipn  of  the  church  to  this  day,  is  called  an  advowfon 
^ippen^ant*  :  and  it  will  pafs,  or  be  conveyed,  togcther  with 
the  manor,  as  incident  and  appendaAt  thereto,  ty  a  grant  of 
the  manor  only,  without  addiqg  any  other  words  ^  But 
where  the  property  of  the  advowfon  has  been  once  feparated 
from  the  property  of  the  manor  by  legai  conveyance,  it  is 
c^lled  an  advowfon  in  grofs,  or  at  large,  and  never  can  be 
^pend^nt  any  more ;  but  is  for  the  future  annexed  to  th^ 
pcrfon  of  it's  owner,  and  not  to  his  manor  or  lands  ^. 

Advowsons  are  alfo  ^ithtr  prefentative^  coiiativei  or  dona' 
tive  ^,  An  advov^fon  prefentative  is  where  the  patron  hath  a 
right  of  prefentation  to  the  bifliop  or  ordinary,  and  moreover 
to  demand  of  him  to  infl:itute  his  clerk,  if  he  finds  him  cano- 
nically  qualified :  and  this  is  the  mofl  ufual  advowfon.  An 
advowfon  collative  is  where  the  bifliop  and  patron  are  one 
and  the  fame  perfon :  in  which  cafe  the  bifliop  cannot  prcfent 
to  himfelf ;  but  he  does,  by  the  one  aA  of  cpUation,  or  con- 


'  Co.  Litt.  119. 

S  Ibid,  i2o« 

f  Jkyi*  121. 

l>  Ibld. 

f  IbiJ,  307, 

ferring 


Ch.  3.  c/  T  H  I  N  G  s.  23 

ferring  the  benefice,  the  whole  that  is  done  in  common  cafes, 
by  both  prefentation  and  inftitution.  An  advowfon.donativc 
is  when  the  king,  or  any  fubjeft  by  his  licence,  doth  found 
a  church  or  chapel,  and  ordains  that  it  fliall  be  merely  in 
the  gift  or  difpofal  of  the  patron  j  fubjeft  to  his  vifitation 
only,  and  not  to  that  of  thc  ordinary ;  and  vefted  abfolutely 
in  the  clerk  by  the  patron's  deed  of  donation,  without  pre- 
fentation,  inftitution,  or  induftion  *,  This  is  faid  to  havc 
been  antiently  the  only  way  of  conferring  ecclefiaftical  bene- 
ficcs  in  England ;  the  method  of  inftitution  by  thc  bifhop  not 
being  eftablifhed  more  early  than  thc  time  of  arch-bifliop 
Becket  in  the  reign  of  Henry  II  K  And  therefore  though 
pope  Alcxander  III  ^,  in  a  letter  to  Becket,  feverely  invcighs 
againft  the  prava  confuetudo,  as  he  calls  it,  of  invcftiture 
conferred  by  the  patron  only,  this  however  fliews  what  was 
thcn  the  common  ufage.  Others  contend,  that  thc  claim  of 
the  bifliops  to  inftitution  is  as  old  as  the  firft  planting  of 
chriftianity  in  this  ifland ;  and  in  proof  of  it  they  allege  a 
letter  from  the  Englifli  nobility  to  the  popc  in  thc  reign  of 
Henry  the  third,  recorded  by  Mattliew  Paris  "*,  which  fpcaks 
of  prefentation  to  thc  bifliop  as  a  thing  immemorial.  The 
truth  feems  to  be,  that,  where  the  benefice  was  to  bc  con- 
ferrcd  on  a  merc  layman,  hc  was  firft  prefented  to  the  bifliop^ 
in  order  to  receive  ordination,  who  was  at  liberty  to  cxamine 
and  refufe  him :  but  whcre  thc  clerk  was  already  in  ord^rs,  the 
living  was  ufually  vefted  in  him  by  the  fole  donation  of  the 
patron ;  till  about  the  middle  gf  the  twelfth  century,  whcn 
the  pope  and  his  bifliops  cndcavou^ed  to  introduce  a  kind  of 
feodal  dominion  over  ecclefiaftical  bencfices,  and,  in  confe- 
quence  of  that,  b^gan  to  claim  and  cxercife  thc  right  of  infti- 
tution  univerfally,  as  a  fpecies  of  fpiritual  invcftiture. 

HowEVER  this  may  be,  if,  as  the  law  now  ftands,  the  true 
patron  once  waves  this  privilege  of  donation,  and  prefents  to 
the  bifliop,  and  hi^  clerk  is  admittcd  and  inftitutcd,  thc  ad- 

'  Co.  Litt.  344.  1  Deerttal,  /•  3.  r.  7.  r.  3« 

^  Scld.  tich.  c.  12»  §.  2.  m  ji,  D,  1239. 
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vowfon  is  now  bccomc  for  evcr  prcfentative,  and  (hall  ncvcr 
bc  donativc  any  morc  ".  For  tbefc  exceptions  to  gencral 
rulcs,  and  common  right,,  are  ever  looked,  upon  by  the  law 
in  an  unfavourablc  vicw,  and  conftrucd  as  ftriftly  as  pof- 
fible.  If  thcrcforc  the  patron^  in  whom  fuch  pcculiar  right 
rcfides,  does  oncc  give  up  that  rigbt,  the  law,  which  loves 
uniformity,  wili  intcrpret  it  to  be  done  with  an  intention  of 
giving  it  up  for  cver ;  and  wili  therefore  reducc  it  to  thc 
ftandard  of  othcr  ecclcfiaftical  livings. 

II.  A  SECOND  fpecies  of  incorporcal  hercditamcnts  is  that 
of  tithes ;  which  arc  dcfined  to  be  thc  tenth  part  of  the  in- 
creafe,  ycarly  arifing  and  renewing  from  thc  profits  of  lands, 
the  ftock  upon  lands,  and  the  pcrfonal  induftry  of  the  inha- 
bitants :  thc  firft  fpecics  bcing  ufually  callcd  prcdial^  as  of 
corn,  grafs,  hops,  and  wood^'5  thc  fecond  mixed^  asof  wool» 
milk,  pigs,  l^c.  p,  confifting  of  natural  produas,  but  nurtur- 
cd  and  prefcrved  in  part  by  the  care  of  man ;  and  of  thefe  the 
tenth  muft  be  paid  in  grofs^  the  third  perforuii,  as  of  manual 
occupations,  trades,  fiflieries,  and  the  Hke ;  and  of  thcfc  only 
thc  tenth  part  of  the  clear  gains  and  profits  is  duc  % 

It  is  not  to  bc  cxpeaed  from  the  naturc  of  thefe  gcneral 
commentaries,  that  I  ftiould  particularly  fpecify,  what  things 
arc  titheable,  and  what  not,  the  time  when,  or  the  manner 
and  proportion  in  which,  tithes  are  ufually  due.  For  this  i 
muft  refer  to  fuch  authors  as  have  treated  the  matter  in  de- 
tail :  and  ftialf  only  obfervc,  that,  in  gcneral,  tithes  are  to 
be  paid  for  every  thing  that  yields  an  annual  increafe,  as 
corn,  h^y,  fruit,  cattle,  poultry,  and  the  likc  5  but  not  for 
any  thing  that  is  of  the  fubftance  of  thc  earth,  or  is  not  of 
annual  increafe,  as  -ftone,  lime,  chalk,  and  tbe  like  5  nor 
fpr  creaturcs  that  are  of  a  wiid  nature,  or  fcrae  naturae,  as 
deer,  hawks,  i^Tc.  whofe  increafe,  fo  as  to  profit  the  owner, 
is  not  annual,  but  cafual  ^  It  wiU  rather  bc  our  bufinefs  to 
confid^r,  u  The  original  of  the  rigbt  of  tithcs,    2.  In  whqn^ 

«  Co.  Litt.  344-     Cro.  Jac.  63.  ^  i  RoU.  Abr.  656, 

o  X  Roll.  Abx.  635.     »  Inft.  649.  »  »  ioft-  ^5'» 

p  Uid.  that 
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that  right  at  prefent  fubfifts.     3«  Who  may  be  difcharged, 
either  totally  or  in  part,  from  paying  them. 

I.  As  to  their  original,  I  will  not  put  the  title  of  the 
cJergy  to  tithes  upon  any  diTine  right ;  though  fuch  a  right 
certainly  commenccd,  and  I  believe  as  certainly  ceafed,  with 
the  Jewifli  theocracy.  Yet  an  honourable  and  compctent 
znaintenance  for  the  minifters  of  the  gofpel  is^  undoubtedly, 
jure  divino\  whatever  the  particular  riiode  of  that  maintenancc 
jonay  bc.  For,  befxdes  the  pofitive  precepts  of  the  ncw  tefta- 
ment,  natural  reafon  will  tell  us,  that  an  order  of  men,  who 
are  feparated  from  the  world,  and  excluded  from  other  lucra- 
tive  profeffions,  for  the  fake  of  the  reft  of  mankind,  have  a 
right  to  be  furnifhed  with  thc  ncceffaries,  conveniencies,  and 
moderate  enjoymcnts  of  life,  at  their  expence,  for  \^hofe  be- 
nefit  they  forego  the  ufual  means  of  providing  them.  Ac- 
cordingly  all  municipal  laws  have  provided  a  liberal  and  de- 
cent  maintenance  for  their  national  priefts  or  clergy :  ours  in 
particular  have  eftabliftied  this  of  tithes,  probably  in  imita- 
tion  of  the  Jewifli  law  :  and  perhaps,  cohfidering  the  dege- 
nerate  ftate  of  the  world  in  gencral,  it  may  be  more  bcne- 
ficial  to  the  EngUfli  clergy  to  found  their  title  on  the  law  of 
the  land,  than  upon  any  divine  right  whatfoevcr,  imacknow- 
leged  and  unfupported  by  temporal  fan£lions. 

We  cannot  precifely  afcertain  thc  time  when  tithes  were 
firft  introduccd  into  this  country.  Poflibly  they  were  contem- 
porary  with  the  planting  of  chriftianity  among  the  SaxonSj 
by  Auguftin  the  monk,  about  the  end  of  the  fixth  century. 
But  the  firft  mention  of  them,  which  I  have  met  with  in  any 
written  Englifli  law,  is  in  a  conftitutional  dccrec,  made  in 
a  fynod  held  A*  Z>.  786  •,  wherein  the  payment  of  tithes  in 
general  is  ftrongly  enjoined,  This  canon,  or  decree,  which 
at  firft  bound  not  the  laity,  was  efFeftually  confirmed  by  two 
kingdoms  of  the  heptarchy,  in  their  parliamentary  conven- 
tions  of  cftatcs,  rcfpcftively  confifting  of  the  kings  of  Mercia 

«  Sd^en;  c*  S.  ^.  2* 

and 
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and  Northumbcrland,  the  bifhops,  dukes,  fenators,  and 
people.  Which  was  a  few  years  later  than  the  time  that 
Charlemagne  eftabliflied  the  payment  of  them  in  France  % 
and  made  that  famous  divifion  of  them  into  four  parts  ;  onc 
to  maintain  the  edifice  of  thc  church,  the  fecond  to  fupport 
the  poor,  the  third  the  bifhop,  and  thc  fourth  the  parochiai 
clergy  "• 

The  next  authentic  mention  of  them  is  in  the  foedus  Ed^ 
ivardi  et  Guihruni ;  or  the  laws  agreed  upon  betwecn  king 
Guthrun  the  Dane,  and  Alfred  and  his  fon  Edward  the 
clder,  fucceffive  kings  of  England,  about  the  year  900. 
This  was  a  kind  of  treaty  between  thofe  monarchs,  which 
may  be  found  at  large  in  the  Anglo-Saxon  laws  *" :  whercin 
it  was  ncccfrary,  as  Guthrun  was  a  pagan,  to  piovide  for  the 
fubfiftencc  of  the  chriftian  clergy  under  his  dominion  ;  and, 
accordingly,  we  find  '  the  payment  of  tithcs  not  only  enjoinedy 
but  a  penalty  added  upon  non-obfervance  :  which  law  is 
fecondcd  by  thc  laws  of  Athelftan  ^^  about  the  year  930. 
And  this  is  as  much  as  can  certainly  bc  traccd  out^  with 
regard  to  their  legal  original. 

2.  We  are  next  to  confider  thc  perfons  to  whom  they  are 
duc.  And  upon  thcir  firft  introdudion  (as  hath  formerly 
bccn  obferved  *)  though  every  man  was  obliged  to  pay  tithes 
in  gencral,  yet  he  might  give  them  to  what  priefts  he  pleafed* ; 
which  were  called  arbitrary  confecrations  of  tithes  :  or  hc 
might  pay  them  into  the  hands  of  the  biftop,  who  diftributcd 
among  his  diocefan  clergy  the  revenues  of  the  church,  which 
were  then  in  common  **.  But,  when  diocefes  werc  divided 
into  parifhes,  the  tithes  of  each  parifh  were  allotted  to  it*s 
own  particular  minifter ;  firft  by  common  confent,  or  thc 
appointments  of  lords  of  manors,  and  afterwards  by  thc 
written  law  of  thc  land  ^. 

t  A.  D,  778.  y  cep,  i. 

«  B&ok  I.  ch.  II.  Scld.  c*  6.  ^.  7.  2  Book  I.  Introd.  §.  4. 

Sp.  of  Uws,  b.  31.  c.  12.  3  2  Infl.  646.     Hob.  296« 

^  Wilkins,  pag.  ^x.  b  Scld.  c.  9.  §.  4. 

»  f4rf .  6.  '  c  LL*  EJgar»  c»  L&i.  Canut»  r.  ii^ 
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HowEVER,  arbitrary  confecrations  of  tithes  took  place  again 
afterwards,  and  became  in  general  ufe  till  the  time  of  kiog 
John  **.  Which  was  probably  owing  to  the  intrigues  of  the 
regular  clergy,  or  monks  of  the  Benedi£line  and  other  rules^ 
under  arch-bifliop  Dunftan  and  his  fucceffors  ;  who  endea- 
voured  to  weai^  the  people  from  paying  their  dues  to  the  fe- 
cular  or  parochial  clergy,  (a  much  more  valuable  fet  of  men 
than  themfelves,)  and  were  then  in  hopes  to  have  drawn,  by 
fanftimonious  pretences  to  extraordinary  purity  of  life,  all 
ecclefiaftical  profits  to  the  cofFers  of  their  own  focieties.  And 
this  will  naturally  enough  account  for  the  numbcr  and  riches 
of  the  monafteries  and  religious  houfes,  which  were  founded 
in  thofe  days,  and  which  were  frequently  endowed  with  tithes. 
For  a  layman,  who  was  obliged  to  pay  his  tithes  fomewhere, 
might  think  it  good  policy  to  ereft  an  abbey,  and  there  pay 
them  to  his  own  monks ;  or  grant  them  to  fome  abbey  already 
erefted  :  fince,  for  this  dotation,  which  really  coft  the  patron 
little  or  nothing,  he  might,  according  to  the  fuperftition  of 
thc  times,  have  mafles  for  ever  fung  for  his  foul.  But,  ia 
procefs  of  years,  the  income  of  the  poor  laborious  parifti 
priefts  being  fcandaloufly  reduced  by  thefe  arbitrary  confecra- 
tions  of  tithes,  it  was  remedied  by  pope  Innocent  the  third* 
about  the  year  1 200  in  a  decretal  epiftlc,  fent  to  the  arch- 
bifhop  of  Canterbury,  and  dated  from  the  palace  of  Lateran : 
which  has  occafioned  fir  Henry  Hobart  and  others  to  miftakc 
it  for  a  dccree  of  the  council  of  Lateran  held  A,D.  11 79, 
which  only  prohibited  what  was  called  the  infeodation  of 
tithes,  or  their  being  granted  to  mere  laymen  ^,  whereas 
this  letter  of  pope  Innocent  to  the  arch-biihop  enjoined  thc 
payment  of  tithes  to  the  parfons  of  the  refpe<5livc  parifties 
where  every  man  inhabited,  agreeable  to  what  was  afterwards 
direfted  by  the  fame  pope  in  other  countries  ^,  This  epiftlc, 
fays  fir  Edward  Coke  *•,  bound  not  the  lay  fubjefts  of  this 
rcalm  j  but,  being  reafonablc  and  juft,  (and,  he  might  havc 

d  Sdden^  c.  ii.  f  Decretah  /.  3.  /•  30.  c*  19« 

«  Opera  Jnnocent»  JIJ,  tQtn,  2.  fa^»         R  Jyi<i*  c»  26. 
452«  b  2  Inft.  641. 
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added^  bcing  correfpondent  to  the  antient  law)  it  was  allow* 
ed  of>  and  fo  became  Uk  iirrae*  This  put^an  effe£bual  ftop 
to  all  the  arbitrary  confecrations  of  tithes  \  except  fome  foot- 
fteps  which  ftill  continue  in  thofe  portions  of  tithes,  whick 
the  parfon  of  one  parifli  hath ^  though'  rarely,  a  right  to  claim 
jn  another :  for  it  is  now  univerfally  held  *,  that  tithes  arc 
due,  of  common  right,  to  the  parfon  of  thc  parifli,  unlefs 
there  be  a  fpecial  exemption.  This  parfon  of  the  parifii,  we 
havc  formerly  feen  *',  may  be  either  the  adual  incumbent,  or 
elfe  the  appropriator  of  the  benefice :  appropriations  being  a 
method  of  endowing  monafterieSj  which  feems  to  have  been 
devifed  by  thc  regular  clergy,  by  v;ray  of  fubftitution  to  ar- 
bitrary  confecrations  of  tithes '. 

3*  We  obferved  that  tithes  are  due  to  the  parfon  of  common 
right,  unlefs  by  fpecial  exemption  j  Ict  us  thercforc  fee,thirdly, 
who  may  be  exempted  firom  the  payment  of  tithes,  and  how 
lands^  and  their  occupiers,  may  be  exempted  or  difcharged 
from  thc  payment  of  tithes,  cither  in  part  or  totally,  firft,  by 
a  real  compofitioQ  \  or,  fecondly,  by  cuftom  or  prcfcription. 

TiRST,  a  real  compofition  is  when  an  agrecment  is  made 
between  the  owner  of  the  lands,  and  the  parfon  or  vicar, 
with  the  confent  of  the  ordinary  and  thc  patron,  di^t  fuch 
lands  fliall  for  the  futurc  be  difcharged  from  paymc^t  of  tithes^ 
by  reafon  of  fome  land  or  other  real  recompenfe  given  to  the 
-parfon,  in  lieu  and  fatisfadion  thereof  "^  This  was  permitted 
by  law,  becaufe  it  was  fuppoied  that  the  clergy  would  be  no 
lofers  by  fuch  compofition ;  fince  the  confent  of  thc  ordinary, 
whofe  duty  it  is  to  take  care  of  the  church  in  general,  and  of 
the  patron,  whofe  intereft  it  is  to  prote£l  that  particular 
church,  wcre  both  made  neceiTary  to  render  the  compofition 
effe^ual :  and  hence  have  arifen  all  fuch  compofitions  as 
cxift  at  this  day  by  force  of  the  common  law.  But,  expcri-. 
ence  fliewing  that  even  this  caution  was  inefieflual,  and 

i  Regift.  46.    Hob.  296.  by  his  royal  prerogatlve,  has  a  right  to 

^  Boolc  I.  pag.  385.  att  thecithcs.  See  book  I.  p.  iz^.  184., 

1  In  extraparochial  playces  the  klngi        n  z  Inft.  490.  Rcgllt.^S.i^  Rep.^o» 

the 


Ch.  3.  ^  T  H 1  M  G  s.  59 

the  pofreiEons  of  the  church  being,  by  this  and  other  means^ 
every  day  diminiihed»  the  difabling  ftatute  13  Eliz.  c.  16. 
was  made :  which  prevents,  among  other  fpiritual  perfons. 
2il  parfons  and  vicars  from  making  any  conveyances  of  the 
eftates  of  their  churches,  other  than  for  diree  lives  or  twenty- 
one  years.  So  that  now,  by  virtue  of  this  ftatute,  no  real 
compofition  made  fince  the  13  Eliz.  is  good  for  any  longer 
term  than  threc  lives,  or  twenty-one  years,  though  made 
by  Gonfent  of  the  patron  and  ordinary :  which  has  indeed 
effeAually  demolifhed  this  kind  of  trai&c ;  fuch  compo- 
fition^  being  now  rarely  heard  of^  unlefs  by  authority  of 
parliament. 

Secondlt,  a  difcharge  by  cuftom  or  prefcription,  is 
where  time  out  of  mind  fuch  perfons  or  f^ch  lands  have  been^ 
either  partially  or  totaUy,  difcharged  from  the  payment  of 
tithes*  And  thi«  immemorial  ufage  is  binding  upon  all  par- 
ties  }  as  it  is  in  it^s  nature  an  evidence  of  univerfal  confent 
and  acquiefcence^.and  with  reafon  fuppbfes  a  real  compofition 
to  have  been  formerly  made.  This  cuftom  or  prefcription 
13  either  ile  moJo  decinumdi^  or  de  non  decimando^ 

A  modus  decimandiy  commonly  called  by  the  fimple  name 

of  a  modus  only,  is  where  there  is  by  cuftom  a  particular 

manner  of  tithing  allowed,  differcnt  from  the  general  law  of 

taking  tithes  in  kind,  which  are  the  a£^ual  tenth  part  of  the 

annual  increafe.    This  is  fometimes  a  pecuniary  compenfa- 

-  tion,  as  twopence  an  acre  for  the  tithe  of  land :  fometimes 

it  is  a  compenfation  in  work  and  labour,  as  that  the  parfoa 

{hall  have  only  the  twelfth  cock  of  hay,  and  not  the  tenth, 

in  confideration  of  thc  owner's  making  it  for  him :  fome- 

times,  in  lieu  of  a  large  quantity  of  crude  or  imperfedi  tithe, 

the  parfon  fliall  have  a  lefs  quantity,  when  arrived  to  greater 

maturity,  as  a  couple  of  fowls  in  liea  of  tithe  eggs ;  and 

the  like.     Any  means,  in  fliort,  whereby  the  general  law 

of  tithing  is  altered,  and  a  new  method  of  taking  them  is 

introduced,  is  called  a  modw  dedmandi,  or  fpecial  manner 

cf  tithing* 

To 
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To  makc  a  good  and  fufficicnt  tncdus,  the  foUowing  rule» 
muft  be  obferved»  i .  It  muft  be  certain  and  invariabU  "*,  for 
payment  of  difFerent  fums  will  prove  it  to  be  no  modus,  that 
is,  no  original  real  compofition  j  becaufe  that  muft  have  been 
one  and  the  fame,  from  it's  firft  original  to  the  prefent  time. 
2.  Thc  thing  givcn,  in  lieu  of  tithes,  muft  be  beneficial  to 
the  parfoTiy  and  not  for  the  emolument  of  tbird  perfons  only  ** : 
thus  a  modusy  to  repair  the  church  in  lieu  of  tithcs,  19  not 
good,  becaufe  that  is  an  advantage  to  the  parifti  only  \  but 
to  repair  thc  chancel  is  a  good  tnodus^  for  that  is  an  advantage 
to  the  parfon.  3.  It  muft  be  fomething  different  from  the 
thing  compounded  for  p  :  onc  load  of  hay,  in  lieu  of  all  tithc 
hay,  is  no  good  modus  :  for  no  parfon  would  honafide  make 
a  compofition  to  receive  lefs  than  his  due  in  the  fame  fpecies 
of  tithe  :  and  thcrcfore  the  law  will  not  fuppofe  it  poffiblc 
for  fuch  compofition  to  have  cxifted.  4.  One  cannot  bc  dif- 
charged  from  payment  of  one  fpecies  of  tithc,  by  paying  a 
modus  for  another^,  Thus  a  modus  of  irf.  for  evcry  milch 
cow  will  difcharge  the  tithe  of  milch  kine,  but  not  of  barren 
cattlc  :  for  tithe  is,  of  common  right,  due  for  both  5  and 
therefore  a  modus  for  one,  fliall  never  bc  a  difcharge  for  thff 
other.  5.  The  recompenfe  muft  be  in  it's  nature  as  durablc 
as  the  tithes  difcharged  by  it  \  that  is,  an  inheritance  ccr- 
tain  ' :  and  therefore  a  modus  that  cvery  inkabitant  of  a  houfe 
fliall  pay  4^.  a  year,  in  lieu  of  the  owner's  tithes,  is  no  good 
modus  ;  for  poffibly  thc  houfe  may  not  be  inhabited,  and  then 
the  recompenfe  will  be  loft.  6.  The  fnodus  muft  not  be  too 
large,  which  is  callcd  a  rank  modus :  as  if  the  real  value  of 
the  tithes  be  60/.  per  annum^  and  a  modus  is  fuggefted  of 
40/.  this  modus  will  not  bc  cftabliflicd  ;  though  one  of  40X. 
might  have  been  valid '.  Indccd,  propcrly  fpeaking,  the  doc- 
trinc  of  ranhnefs  in  a  modusy  is  a  mcre  rule  of  evidencc,  drawn 
fr(}tn  the  improbability  of  the  fa£t,  and  not  a  rule  of  law  *. 


n  I  Keb.  602. 

o  I  RoU.  Abr.  649* 

P  I  Lev.  179. 

\  Cro.  £lis.  446.     Salk.  6^71 


r  2  P.  Wmt.  4,61. 
•  IX  Mod.  6o. 

«  Pykev.  DowVtng.  HU.  19  Geo.  IIL 
C.  B. 
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For,  in  thefe  cafes  of  prefcriptive  or  cuftomary  modus^Sy  it  13 
fuppofed  that  an  original  real  compofition  was  antiently  made) 
>¥hichbeing  loft  by  length  of  time,the  immemorial  ufage  is  ad- 
mitted  as  evidence  to  ftiew  that  it  once  did  exift,  and  that  from 
thencefuch  ufage  was  derived.  Nowtime  of  memory  hath  been 
long  ago  afcertained  by  the  law  to  commence  from  thc  bc^ 
ginning  of  the  reign  of  Richard  the  firft ' ;  and  any  cuftom 
may  be  deftroyed  by  evidence  of  it's  non-exiftence  in  any 
part  of  the  long  period  from  that  time  to  the  prefent ;  wherc- 
forcy  as  this  real  compofition  is  fuppofed  to  havc  becn  an 
equitable  contraft,  or  the  full  value  of  the  tithes,  at  the  time 
of  making  it,  if  the  modus  fet  up  is  fo  rank  and  large,  as  that 
it  beyond  difpute  exceeds  the  value  of  the  tithes  in  the  time 
of  Richard  the  firft,  this  modus  is  (in  point  of  evidence)^^ 
dffe  aiid  deftroys  itfelf.  For,  as  it  would  be  deftroyed  by 
any  diref):  evidence  to  prove  it's  non-exiftence  at  any  time 
fmce  that  aera,  fo  alfo  it  is  deftroyed  by  carrying  in  itfelf 
ihis  intenial  evidence  of  a  much  later  original. 

A  PREscRiPTioN  de  non  decimando  is  a  claim  to  be  entirely 
difcharged  of  tithes,  and  to  pay  no  compenfation  in  lieu  of 
them.  Thus  the  king  by  his  prerogative  is  difcharged  from 
.  all  tithes ".  So  a  yicar  fiiall  pay  no  tithes  to  the  reftor,  nor 
the  reftor  to  the  vicar,  for  ecclefia  decimas  nonfolvit  ecclefme  v. 
But  thefe  perfonal  privileges  (not  arifing  from  or  being  an- 
nexcd  to  the  land)  are  perfonally  confined  to  both  the  king 
and  the  clergy ;  for  their  tenant  or  leflee  fliall  pay  tithes, 
though  in  thcir  own  occupation  their  lands  are  not  generally 
tltheable  ".  And,  generally  fpeaking,  it  is  an  eftabliflied 
rule,  that,  in  lay  hands,  modus  de  non  decimando  non  valet  \ 

e  2  Inft.  238,239.     Thisrulcwas  ftill    contlnue    to    be  jeckoned    from 

adoptedi  when  by  thc  ftatureof  Wcftm.  an  aera  fo  very  antiquared.     Sce  lAtU 

I.  (3  Edw.  I.  c.  30.)  the  reign  oi  Ri-  §.  170.  34  Hen.  VI.  37,  2  RoU,  Abr. 

chard  I.  was  made  the  time  of  limlta-  269.  pl.  16. 

tion  in  a  writ  of  right.     But,  fince  by  «  Cro.  Eliz.  511. 

tltc  ftatJte  32  Hen.  Vill.  c.  a.  this  v  Cro.    £liz.   479.    511.     Sav.   3. 

period  (in  a  writ  of  right)  hath  bcen  Mo3r  910. 

vcry  rationally  rcduced   to  fixty  ycars,  w  Ihid,  479. 

it  fccms  anaccounlable,    that  thc  date  x  Ihid*  51  x. 
of  ie^al  prcfcription  or  memory,  ihould 

But 
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But  fpiritaal  perfons  or  corporations,  as  monafterieS)  abbots, 
bifhops,  and  the  like,  were  always  capable  of  having  their 
knds  totally  difcharged  of  tithes,  by  various  ways^;   aSi 
I.  By  real  compofition  :  2.  By  the  pope's  bull  of  exemption } 
3.  By  unity  of  pofleffion  5  as  whcn  the  refkofy  of  a  parifli, 
and  lands  in  the  fame  parifh,  both  belonged  to  a  religious 
koufe,  thofe  lands  were  difcharged  of  tithes  by  this  unityof 
poflefliion  :  4.  By  prefcription  ;  having  never  been  liablc  to 
tlthes,  by  being  always  in  fpiritual  hands  :  5.  By  virtue  of 
tfaeir  order ;  as  the  knights  templars,  ciftercians,  and  others, 
whofe  lands  were  privileged  by  the  pope  with  a  difchargc  of 
tithes  *.     Though  upon  the  diflblution  of  abbeys  by  Henry 
VIII,  moft  of  thefe  exemptions  from  tithes  would  have  fallen 
with  them,  and  the  lands  become  titheable  again  :  had  they 
not  been  fupported  and  upheld  by  the  ftatute  3 1  Hen.  VIIL 
c.  13-  which  enafts,  that  all  perfons  who  (hould  come  to  thc 
ppfleflTion  of  the  lands  of  any  abbey  then  diflblvcd,  Ihould 
hold  them  free  and  difcharged  of  tithes,  in  as  large  and  am^ 
ple  a  manner  as  the  abbeys  themfelves  formerly  held  thcm. 
And  from  this  original  have  fprung  all  the  lands,  wlj^h, 
being  in  lay  hands,  do  at  prefent  claim  to  be  tithe-frce  :'iFor, 
if  a  man  can  ftiew  his  lands  to  have  bcen  fuch  abbey  lahds, 
and  alfo  immemorially  difcharged  of  tithes  by  any  of  the 
means  bcfore-mentioned,  this  is  nov/  a  good  prefcription  A 
f!on  decimando*     But  he  liiuft  fhew  both  thefe  requlfitcs  :  for 
abbey  lands,  without  a  fpecial  ground  of  difcharge,  are  not 
difcharged  of  courfe  5  neither  will  any  prefcription  de  mn 
decfmando  avail  in  total  difcharge  of  tithes,  unlefs  it  relates 
to  fuch  abbcy  lands. 

III.  CoMMON,  or  right  of  common,  appears  from  it's  very 
definition  to  be  an  incorporeal  hereditameilt :  being  a  profit 
which  a  man  hath  in  the  land  of  another ;  ^s  to  feed  hi$ 
beafts,  to  catch  filh,  to  dig  turf,  to  cut  wood,  or  the  like '. 
And  hence  common  is  cliiefly  of  four  forts  \  common  o£ 
pafture,  ofpifcary,  of  turbary,  and  of  eftovers. 


7  Hob.  309.     Cro.  Jac.  308. 

*  2  Kep.  44.  Seld.  tith.  c.  13.  §.2« 


•  Finch>  law.  157. 
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1.  CoM^fON  of  pafture  is  a  riglit  of  feeding  one's  beafti 
oft  anothcr^s  land :  for  in  thofe  waftc  groUtids,  which  arfc 
uruallj  called  commons,  the  property  of  the!  foil  is  generall/ 
in  thc  lord  of  the  manor  ^  as  ih  comnlon  fields  it  is  in  th^ 
particular  tenants.  This  kind  of  commoii  is  either  apperi- 
dant,  appurtenant,  becaufe  of  vicinage,  or  in  grofs  *. 

CoMMON  appendant  is  a  right,  belonging  to  the  owners  or 
occupiers  of  arable  land,  to  put  commonable  beafts  upon  the 
lord'8  wafte,  and  upon  the  lands  of  other  perfons  withm  thc 
famc  manor.  Commonablc  beafts  are  either  beafts  of  thc 
plough,  or  fuch  as  manure  the  ground.  This  is  a  matter  of 
moft  univcrfal  rlght :  and  it  was  originally  permitted  ^,  not 
only  fot  the  encoUragement  of  agriculture,  but  for  the  necef- 
Cty  of  the  thing.  For,  when  lords  of  manors  granted  out 
parcels  of  land  to  tenants,  for  fervices  cither  done  or  to  bc 
done,  thefe  tenants  could  not  plough  or  manurc  the  laiid 
without  bcafts ;  thefe  bcafts  could  not  be  fuftained  without 
pafture;  and  pafture  could  not  be  had  but  in  the  lord'i 
waftcs,  and  on  the  uninclofed  fallow  grounds  of  thcmfelvei 
and  the  other  tenants.  The  law  therefore  annexed  this  right 
of  common,  as  infeparably  incident,  to  the  grant  of  the 
lands  ;  and  this  was  the  original  of  common  appendant : 
which  obtains  in  Sweden,  and  the  other  northern  kingdoms, 
much  in  the  famc  manner  as  in  England  ^.  Common  appurU" 
nant  arifeth  from  no  conneftion  of  tenure,  nor  from  any  ab- 
foluteneceifity :  but  may  be  anncxed  to  lands  in  other  lord- 
(hips  •,  or  cxtend  to  other  beafts,  befides  fuch  as  arc  gene- 
rally  commonable ;  as  hogs,  goats,  or  the  likc,  which  ncither 
plough  nor  manure  the  ground.  This  not  arifing  from  any 
natural  propriety  or  neceflity,  like  common  appendant,  is 
thcrefore  not  of  general  right ;  but  can  only  be  claimed  by 
immemorial  ufagc  and  prefcription  ^,  which  thc  law  efteem^ 
fufficient  proof  of  a  fpecial  grant  or  agrcement  for  this  pur^ 
pofe.  Common  hecaufe  sf  vicinage,  or  ncighbourhood,  is 
whcre  the  inhabitants  of  two  townftiips,  which  lie  contigu-* 
OU8  to  cach  other,  havc  ufually  intercommoned  with  one  an« 

k  Cq,  Litt.  12».  •  Cro.  Car.  482.     1  Jon.  ^ry, 

c  a  loft.  86.  f  Co.  Litt.  Z2i,  122« 

VoL.U.  C  otherj 
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other ;  the  beafts  of  the  one  ftraying  mutually  into  the  other's 
fieldS)  without  any  moleftation  from  either.  This  is  indeed[ 
onl 7  a  permiflive  right^  intended  to  excufe  what  in  ftridaels 
is  a  trefpafs  in  both,  and  to  prevent  a  multiplicity  of  fuits  ; 
and  therefore  either  townfliip  may  enclofe  and  bar  out  the 
other,  though  they  have  intercommoned  time  out  of  mind. 
Neither  hath  any  perfon  of  one  town  a  right  to  put  his  beafts 
originally  into  the  other^s  common :  but  if  they  efcape,  and 
ftray  thither  of  themfelves»  the  law  winks  at  the  trefyafs  ^. 
Common  in  grofsy  or  at  large^  is  fuch  as  is  neither  appendant 
nor  appurtenant  to  land,  but  is  annexed  to  a  man's  peribn  \ 
being  granted  to  him  and  his  heirs  by  deed  \  or  it  may  be 
claimed  by  prefcriptive  right^  as  by  a  parfon  of  a  church^  or 
the  like  corporation  fole.  This  is  a  feparate  inheritance,  en* 
tirely  diftin£l  from  any  landed  property^  and  may  be  vefted 
in  one  who  has  not  a  foot  c^  ground  in  the  manor. 

ALLthefefpecieSjOf  pafturable  conunon^may  be  and  ufually 
are  limited  as  to  number  and  time^  but  there  are  alfo  conmions 
without  ftint,  and  which  laft  all  the  year.  By  the  ftatute  of 
Merton  however,  and  other  fubfequent  ftatutes^*^»  the  lord  of 
a  manor  may  enclofe  fo  much  of  the  wafte  as  he  pleafes^  for 
tiilage  or  woodground,  provided  he  leaves  common  fufEcient 
for  fuch  as  are  entitled  thereto.  This  enclofure,  when  jufti- 
&able,  is  called  in  law  <*  approving  :^  an  ancient  exprelBon 
(ignifying  the  fame  as  ^'  improving  ^**  The  lord  hath  the 
fole  intereft  in  the  foil  \  but  the  intereft  of  the  lord  and  com* 
moner,  in  the  common,  are  looked  upon  in  law  as  mutuaL 
They  may  bothbring  a£lions  for  damage  done»  either  againft 
ftrangers,  or  each  odier  j  the  lord  for  the  public  iajury,  and 
each^commoner  for  his  private  damage''» 

2,  3*  CoMMON  oipifcary  is  a  liberty  of  fifliing  in  another 
man's  water  \  as  common  of  turbary  is  a  liberty  of  digging 
turf  upon  another^s  ground '.  There  is  alfo  a  common  of 
digging  for  coals,  minerals,  ftones,  and  the  like.  All  thefe 
bear  a  refemblance  to  common  of  pafture  in  many  refpe&s; 
though  in  one  point  they  go  much  farther;  conunon  of  pafture 

t  Go.  Litt.  122.  i  2  Ittft.  474. 

Ik  20  Hen.  Il(.  c.  4.  29  Geo*  II.  C         ^  9  Rep.  x  13. 
(6.  tnJ  Si  Geo.  11.  c.^i»  1  Co.  Lioc  iu« 

beis^ 
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being  only  a  right  of  fecding  on  the  herbage  and  vefture  of 
the  foil,  which  renews  arinually ;  but  common  of  turbary, 
and  thofe  aforementioned,  are  a  right  of  carrymg  away  thc 
very  foil  itfelf. 

4.  CoMMON  of  eftovers  or  e/louviersy  that  is,  necejfarjes 
(from  ejloffery  to  furnifti)  is  a  liberty  of  taking  neceffary  wood, 
for  the  ufe  or  fumiture  of  a  houfe  or  farm,  from  ofFanother'3 
eftate.  The  Saxon  word,  hote^  is  ufcd  by  us  as  fynonymous 
tothe  Frenchg/?w^rj-:  and  therefore  houfe-bote  is  a  fufficient 
allowance  of  wood,  to  repaii*,  or  to  bum  in,  the  houfe;  which 
latter  is  fometimes  called  fire-bote;  plough-bote  and  cart-bote 
are  wood  to  be  employed  in  making  and  repairing  all  inftru- 
ments  of  huft)andry:  and  hay-bote  or  hedge-bote  is  wood  for 
repairing  of  hays,  hedges,  or  fences.  Thefe  botes  or  eftovers 
muft  be  reafonablc  ones ;  and  fuch  any  tenant  or  leffee  may 
take  off  the  land  let  or  demifed  to  him,  without  waiting  for 
any  leave,  aiEgnment,  or  appointment  of  the  leflbr,  unlefs  hc 
be  reftrained  by  fpecial  covenant  to  the  contrary  ". 

These  fcveral  fpecies  of  commons  do  all  originally  refult 
firom  the  fame  neceffity  as  common  of  pafture ;  vjz.  for  the 
maintenance  and  carrying  on  of  hufl^andry :  common  of  pif- 
cary  being  given  for  thc  fuftenance  of  the  tenanf  s  family  \ 
common  of  turbary  and  fire-bote  for  his  fuel  \  and  houfe- 
bote,  plough-bote,  cart-bote,  and  hedge-bote,  for  repairing 
his  houfe,  his  inftmmcnts  of  tillagCy  and  the  neceffary  fences 
of  his  grounds* 

IV.  A  FOURTH  fpecies  of  incorporeal  hereditaments  is  that 
of  ivajs  •  or  thc  right  of  going  over  another  man's  ground.  I 
fpeak  not  here  of  the  king^s  highways,  which  lead  from  town 
to  town ;  nor  yet  of  common  ways,  leading  from  a  village 
into  the  fields;  but  of  private  ways,  in  which  a  particular  man 
may  have  an  intereft  and  a  right,  though  another  be  owner  of 
the  foil.  This  may  be  grounded  on  a  fpecial  permiflion  ;  as 
when  the  owner  of  the  larid  grants  to  another  a  liberty  of 
paf&ng  over  his  grounds,  to  go  to  church,  to  market,  or  the 
likc :  in  which  cafe  the  gift  or  grant  is  particular,  and  con- 
fined  to  thc  grantee  alone  ;  it  dies  with  the  perfon ;  and,  if 

n  Co.  Lirt.  41. 
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thc  grantcc  liavcs  thc  couhtry ,  hc  cannot  affign  ovcr  his  right 
to  anyothcr  j  nor  can  hcjuftify taking  anothcr  pcrfon  inhif 
company  ".  A  way  may  be  alfo  by  prcfcription  ;  as  if  all 
the  inhabitants  of  fuch  a  hamlet,  or  all  thc  owncrs  and  oc- 
cupiers  of  fuch  a  farm,  havc  immcmorially  ufed  to  crofe  fuch 
a  ground,  for  fuch  a  patticular  purpofc  :  for  this  immcmorial 
yfage  fuppofes  an  original  grant,  whercby  a  right  of  way  thut 
appurtenant  to  land  or  houfes  may  clearly  be  crcated.  A  right 
of  way  may  alfo  arife  by  a£l  and  opcration  of  law :  for,  if  a 
man  grants  me  a  piece  of  ground  in  the  middle  of  his  (ield^ 
he  at  thc  fame  time  tacitly  and  implicdly  gives  mc  a  way  to 
comc  at  it;  and  I  may  crofs  his  land  for  that  purpofe  without 
trcfpafs  ®.  For  when  the  law  doth  give  any  thing  to  one,  it 
giveth  implicdly  whatfoever  is  neccfTary  forcnjoying  the  famc^. 
By  the  law  of  thc  twelve  tables  at  Romc,  where  a  man  had  thc 
right  of  way  ovcr  anothcr^s  land,  and  the  road  was  out  of  re« 
pair,  he  who  had  thc  right  of  way  might  go  over  any  part  of 
the  land  he  pleafcd :  which  was  the  eftabliflied  rule  in  public 
as  well  as  private  ways.  And  the  law  of  England,  in  both 
cafes,  feems  to  corrcfpond  with  the  Roman  *i  (j), 

V.  Offices,  which  ar^  a  right  to  exercife  a  poblic  ot 
private  employment,  and  to  take  thc  fccs  and  cmohimentt 
thereunto  bclonging,  arc  alfo  incorporeal  hereditamcnts : 
whether  public,  as  thofe  of  magiftrates ;  or  privatc,  as  of  bai- 
liffs,  reccivcrs,  and  the  like.  For  a  man  mayhave  an  eftate 
in  therti,  eithcr  to  him  and  his  heirs,  or  for  life,  or  for  a  term 
of  years,  or  during  pleafure  ortly :  fave  only  that  officcs  of 
public  truft  cannot  be  granted  for  a  term  of  ycars,  cfpecially 
if  thcy  concern  the  adminiftration  of  jufticc,  for  thcn  thcy 

•  Finch.  law.  31.  q  Lord  Raym.  725.     i  Brownl.  212. 

•  UiJ.  63.  a  Show.  2S.     1  Joa.  297. 
P  Co.  Litt.  56. 

(a)  [In  thc  cafe  of  Taylor  1;.  Whitehead,  Douglas  ji6, 
Trinity  Term,  ai  Geo.  III.  K.  B.  it  was  adjudged,  that  if  x 
man  has  a  right  of  way  over  another's  land,  hc  cannot  jaftify 
going  over  the  adjoining  land  becaufe  the  way  was  impafTable 
trom  being  overflowed  by  a  river ;  and  that  there  is  a  diiFerence 
betwecn  public  and  private  waysin  this  refpe^.] 

might 
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might  perhaps  veft  in  executors  or  adminiftrators  \  Neither 
can  zny  juJicial  o&cc  be  granted  in  rcvcrfion;  becaufe  though 
thc  grantee  may  be  able  to  perform  it  at  the  time  of  the 
grant,  yet  before  the  ofTice  falls  he  may  bccome  unable  and 
infufficient :  but  minijlerial  ofiices  may  be  fo  granted  • ;  for 
thofe  may  be  executed  by  deputy.  Alfo,  by  ftatute  5  &  6 
£dw.  VI.  c.  16.  no  public  office  (a  few  only  excepted)  (hall 
be  fold,  under  pain  of  difabiiity  to  difpofe  of  or  hold  it.  For 
the  law  prefumcs  that  he,  who  buys  an  oiHce,  will  by  bri- 
bery,  cxtortion,  or  other  uniawful  means,  make  his  purchafe 
{ood;  to  the  manifell  detriment  of  the  pubiic. 

VL  DiGNiTiEs  bear  a  near  rclation  to  officea.  Of  tl « 
nature  of  thefe  we  treated  at  large  in  the  former  book  * ;  it 
will  therefore  be  here  fufficient  to  mention  them  as  a  fpecies 
ef  incorporeal  hereditament^,  wherein  a  man  may  have  a 
property  or  eftate» 

VII.  Franchises  are  a  feventh  fpecies.  Franchife  and 
libcrty  arc  ufed  as  fynonymous  terms:  and  their  defini- 
tion  is  ",  a  royal  privilege,  or  branch  of  the  king'8  preroga- 
tive,  fubfifting  in  the  hands  of  a  fubjea.  Being  therefore 
derivcd  from  the  crown,  they  muft  arife  from  the  king's 
grant;  or,  in  fome  cafes,  may  be  held  by  prefcription,  which, 
as  has  been  frequently  faid,  prefuppofes  a  graut.  The  kinds 
of  them  are  various,  and  almoft  infinite  i  I  will  here  briefly 
touch  upon  fome  of  the  principal ;  pr<!mi(ing  only,  that  they 
raay  be  vefted  in  either  natural  perfons  or  bodies  politic ;  in 
one  man,  or  in  many :  but  the  fame  ideutical  franchifc,  th^t 
has  before  been  gra^ited  to  one,  cannot  be  beftowed  on  an<» 
othcr,  for  that  would  prejudice  the  former  grant  ^. 

To  be  a  county  palatine  is  a  franchifc,  vefted  in  a  number 
of  perfons.  It  is  iikewife  a  franchife  for  a  number  of  pcrfons 
to  be  incorporated,  and  fubfift  as  a  body  politic;  with  a  power 
to  maintain  perpetual  fucceffion  and  do  other  corporate  acls : 
and  each  individual  member  of  f\ich  corporation  is  alfo  fa)d 
to  have  a  f ranchife  or  freedom.  Other  franchifcs  are,  to  hold 
a  court  leet :  to  have  a  manor  or  loroihip  ;  or,  at  leaft,  to 

t  9  Rep.  97.  V  Fimh*  L.  164. 

9  XI  Rfsp.  4.  y*  %  RoU.  Abr»  191«     KcUw.  196. 

t  Sce  book  I.  ch.  la. 
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havc  a  lordfliip  paramount :  to  havc  waifs,  wrccks,  eftraysj 
treafure-trovc,  royal  fifli,.  forfciturcs,  and  deodands :  to  havc 
a  court  of  one's  own,  or  liberty  of  holding  pleas ;  and  trying 
caufes :  to  have  the  cognizance  of  pleas  \  which  is  a  ftiU 
grcater  libcrty,  being  an  cxclufivc  right,  fo  that  no  othcr 
court  fliall  try  caufes  arifing  within  that  jurifdi£lion :  to  have 
a  bailiwick,  or  liberty  cxcmpt  from  the  flieriff  of  thc  county  j 
wherein  the  grantee  only,  and  his  officers,  are  to  cxecutc  all 
procefs :  to  have  a  fair  or  market ;  with  the  right  of  taking 
toli,  cither  therc  or  at  any  othcr  public  placcs,  as  at  bridgcs, 
wharfs,  or  thc  likc ;  which  tolls  muft  have  a  rcafonablc  caufe 
of  commcncement,  (as  in  conCderation  of  repairs,  or  the 
like,)  elfc  the  franchife  is  illcgal  and  void  ^ :  or,  laftly,  to 
havc  a  foreft,  chafe,  park,  warrcn,  or  fifliery,  cndowcd  with 
privilegcs  of  royalty  j  which  fpccies  of  franchife  may  re- 
quirc  a  more  minute  difcuffion. 

As  to  a  foreft :  tliis,  in  thc  hands  of  a  fubjeft,  is  propcrly 
the  fame  thing  with  a  chafc ;  being  fubjefi  to  the  common 
law,  and  not  to  thc  foreft  laws  ^.     But  a  chafe  diffcrs  from  a 
park,  in  that  it  is  not  inclofcd,  and  alfo  in  that  a  man  may 
havc  a  chafe  in  anothcr  man's  ground  as  well  as  in  his  own ; 
bcing  indced  thc  libcrty  of  kecping  bcafts  of  chafe  or  royal 
game  thcx^ein,  proteftcd  cvcn  from  thc  owner  of  thc  land 
with  a  powcr  of  hunting  thcm  thcrcon.     Apark  is  an  inclofed 
chafc,  cxtending  only  ovcr  a  man's  own  grounds.   Thc  word 
park  indecd  prbperly  fignifics  an  enclofurc ;  but  yct  it  is  not 
every  field  or  common,  which  a  gcntlcman  pleafes  to  furround 
with  a  wall  or  paling,  and  to  ftock  with  a  herd  of  deer,  that 
is  thereby  conftituted  a  legal  park :  for  the  king's  grant,  or 
at  leaft  immemorial  prcfcription,  is.neccffary  to  makc  it  fo  '. 
Though  now  thc  diffcrence  between  a  real  park,  and  fuch 
enclofed  grounds,  is  in  many  refpcfts  not  vcry  material :  only 
that  it  is  unlawful  at  common  law  for  any  perfon  to  kill  any 
bcafts  of  park  or  chafe  ^,  cxcept  fuch  as  poffcfs  thefe  franchifes 

>  2  Inft,  220.  legal  fenfe  extend   likewife  to  all  the 

7  4lnit.  314.  beafts  of  the  foreft  :    which,  beiides  the 

*  Co.  Liit.  233.  2laft.i99.  iiRep.  other,  are  reckoned  to  be  hart,  hindy 

86.  hare,   boar,  and  wolf,  and  in  a  wotd, 

a  Thefe  are  properly  buck,  doe,  fox,  all  wild  beafts  of  venary  or  hundng. 

inartin  and  roe  j  but  in  a  common  and  (Cot  Litt.  233.) 

of 


Ch.  3»  i/  T  H  I N  o  s.  39 

of  foreft^  chafe^  or  patlc     Free-^fivarren  is  a  fimllar  fratichlfey 
creQed  for  prefervation  or  cuftody  (which  the  word  fignifies) 
of  beafts  and  fowk  of  warren  ^  j  which,  beingy^^  naturae^ 
eycry  one  bad  a  natural  Tight  to  kill  as  he  could :  but  upoa^ 
the  introdu£iion  of  the  foreft  laws,  at  the  Norman  conqueft» 
as  will  be  ftiewn  hereafter,  thefe  animals  being  looked  upon 
as  royal  game  and  the  fole  property  of  our  favage  monarchsy 
this  frahchife  o£  firee-warren  was  invented  to  prote£):  them ; 
by  giving  the  grantee  a  fole  and  exclufive  power  of  killing 
fuch  game  fo  far  as  his  warren  extended,  on  condition  of  his 
preventing  other  perfons.     A  man  therefore  that  has  the 
franchife  of  warreh,  is  in  reality  no  more  than  a  royal  garne* 
keeper:  but  no  man,  not  even  a,  lord  of  a  manor,  couId*by 
common  law  juftify  fporting  on  another^s  foil,  or  even  on  his 
own,  unlefs  he  had  the  liberty  of  free-warren  *^.     This  fran» 
chife  is  almoft  fallen  into  difregard,  fince  the  new  ftatutes  for 
preferving  the  game  5  thc  naijie  bcmg  now  chiefly  preferved 
in  grounds  that  are  fet  apart  for  breeding  hares  and  rabbits. 
There  are  many  inftauces  of  keen  fportfmen  in  antient  times» 
who  have  fold  their  eftates,  and  refcrved  the  frce-warren,  or 
Tight  of  killing  game,  to  themfelves;  by  which  means  it  comes 
to  pafs  that  a  man  and  his  heirs  have  ibmetimes  free-warren 
over  another^s  ground**.     h.freefijbery^  or  exclufive  right  of 
fifliing  in  a  public  river,  is  alfo  a  royal  franchife  \  and  is  con- 
fidered  as  fuch  in  all  countries  where  the  feodal  polity  has 
prevailed  • :    though  the  making  fuch  grants,   and  by  that 
means  appropriating  what  feems  to  be  unnatural  to  reftrain, 
the  ufe  of  running  water,  was  prohibited  for  the  future  by 
king  John's  great  charter ;  and  the  rivers  that  were  fenced  in 
his  time  were  direfled  to  be  laid  open,  as  well  as  the  forefts 
to  be  difafforefted  ^     This  opening  was  extended,  by  the 
fecond  «  and  third  ^  charters  of  Henry  III,  to  thofe  alfo  that 
were  fenced  under  Richard  I ;  fo  that  a  franchife  of  frec 
fifhery  ought  now  to  be  at  leaft  as  old  as  the  reign  of  Henry  II. 

k  Thc  beafts  are  hares,  conies,  and  *  Bro.  Ahr,  tit»  H^arren,  3. 

rocs :  tbe  fowls  arc  eicher  campcftres,  as  e  Seld.  Mar,  C/auftJ.  24.  Dufrefae* 

parcridges,  rails,  and  quails  5  ot  fylntcj-  V,  503,  Crag.  de  Jur,  feod,  JU  8. 15. 

tres^  as  woodcocks  and  pheafancs ;    or  f  c^,  47.  edit,  Ox9a. 

ajuatiies,  as  mallards  and  hcrous.  \^ilfid. )  l  cap.  20. 

c  Salk.  637.  ^  o  Hcn.  III.  c.  x6. 

C  ^  ThU 
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This  difFers  from  a  feveral  fiflicryj  becaufc  he  that  has 
a  feveral  fifhery  muft  alfo  be  (or  at  leaft  derive  his  right  from) 
the  owner  of  the  foil  *,  which  in  a  free  fifliery  is  not  requi- 
fite.  It  diflfers  alfo  from  a  common  of  pifcary  bcforc-mcn- 
tioncd,  in  that  the  free  fiftiery  is  an  cxclufive  right,  thc  com- 
xnon  of  pifcary  is  not  fo :  and  thcrefore,  in  a  free  fiflicry,  a 
man  has  a  property  in  the  fifli  bcfore  they  arc  caught ;  in  a 
common  of  pifcary  not  till  afterwards  *^.  Some  indeed  havc 
confidcred  -aifree  fiflicry  not  as  a  royal  franchifc,  but  mcrcly 
as  a  private  grant  of  a  liberty  to  fifli  in  xhtfeveral  fiflicry  of 
the  grantor^  But  to  confidcr  fuch  right  as  originally  a 
flowcr  of  the  prerogative,  till  rcftrained  by  magna  carta,  and 
derived  by  royal  gr^nt  (previous  to  the  rcign  of  Richard  I.) 
to  fuch  as  now  claim  it  by  prcfcription,  and  to  diftinguifli  it 
(as  we  have  done)  from  a  feveral  and  a  common  of  fiflicry, 
may  remove  fome  difliculties  in  rcfpeft  to  this  matter,  with 
which  our  books  are  embarrafled.  For  it  muft  be  acknow- 
lcged,  that  the  rights  and  diftinftions  of  the  thrce  fpecies  of 
fifliery  are  very  much  confoundcd  in  our  law-books ;  and  that 
therc  are  not  wanting  refpe£lable  authoritics  "  which  main- 
tain,  that  a^-y^r^i/ fiflicry  may  exift  diftindl  from  thcpro- 
perty  of  the  foil,  and  that  ^free  fifliery  impiies  no  cxclufivc 
right,  but  is  fynonymous  with  common  of  pifcary. 

VIII.  CoRODiEs  are  a  right  of  fuftenancc,  or  to  rcceiv.c 
certain  allotments  of  vi£tual  and  provifion  for  one's  mainte- 
nance  ^.  In  lieu  of  which  (efpccially  when  due  from  ecclc- 
fiaftical  perfons)  a  penfion  or  fum  of  money  is  fomctimcs 
ftibftituted  ".  And  thefe  may  be  reckoned  another  fpecies 
of  incorporcal  hereditaments ;  though  not  chargeable  on,  or 
iflliing  trom,  any  corporeal  inheritance,  but  only  charged 
on  thc  perfon  of  the  owner  in  refpe£l  of  fuch  his  inheritancc. 
To  thefe  may  be  added, 

IX.  Annuities,  which  arc  much  of  the  famc  naturc ; 
pnly  that  thefe  arife  from  temporal,  as  the  former  from  fpiri- 
tual,  perfons.     An  annuity  is  a  thing  very  diftinft  from  a 

»  M.  i-jEdnv,  IV,  6.     P.  18  £.;W.  «   Sec  them  wcll  digeftcd  in  Har- 

ly.  4.  T.  loUen.VU,  24.26.  Salk.637.  £;ravc'«  notcs  on  Co.  Litt.  122. 

^  F.  N.  B.  88.     SalJf.  637.  »  Finch.  L.  162. 

*  a  Sid.  8.  •  Scc  book  I.  cb.  S. 

rcnt- 
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Tcnt-chargc,  with  which  it  is  frcquently  confounded  ;  a  rcnt- 
chargc  being  a  burtheilJmpofed  upon  and  liTuing  out  oHamts, 
whcrcas  an  annuity  is  a  yearly  fum  chargeable  only  upon  thc 
fer/bn  of  the  grantor  *".  Therefore,  if  a  man  by  deed  grant 
to  another  the  fum  of  20/.  per  antiumy  without  exprefllng  out 
of  what  lands  it  (hall  iiTue,  no  land  at  all  fhall  be  chargcd 
with  it ;  but  it  is  a  mere  perfonal  annuity :  which  is  of  fo 
littlc  account  in  thc  law,  that,  if  granted  to  an  cleemofynary 
corporation,  it  is  not  within  the  ftatutes  of  mortmain  p  ;  and 
yet  a  man  may  have  a  real  eftatc  in  it,  though  his  fccurity  is 
mcrcly  perfonaL 

X.  Rents  arc  the  laft  fpecies  of  incorporeal  hercdita- 
ments,  The  word  rent  or  render,  reditus^  fignifips  a  com- 
penfation  or  return,  it  being  in  the  nature  of  an  acknow- 
legemcnt  given  for  the  poflefEon  of  fomc  corporeal  inhcrit- 
ance  *J.  It  is  defincd  to  be  a  certain  profit  ifluing  yearly  out 
of  lands  and  tenements  corporeal.  It  muft  bc  a  profit ;  yet 
there  is  no  occafion  for  it  to  be,  as  it  ufually  is,  a  fum  of  mo- 
ncy  :  for  fpurs,  capons,  horfes,  corn,  and  other  matters  may 
be  rendered,  and  frequently  are  rendercd  by  way  of  rent  \  It 
may  alfo  confift  in  fervices  or  manual  opcrations ;  as,  to 
plough  fo  many  acres  of  ground,  to  attend  the  king  or  thc 
lord  to  thc  wars,  and  the  like  ;  which  fcrvices  in  tlic  eye  of 
thc  law  are  profits.  This  profit  muft  alfo  be  certain  j  or  that 
which  may  be  reduced  to  a  certainty  by  either  party.  It 
muft  alfo  iflue  yearly  ;  though  therc  is  no  occafion  for  it  to 
iflue evcry  fucceflTive year;  but it may be refer^ed everyfecond, 
third,  or  fourth  year  *  :•  yet,  as  it  is  to  be  produced  out  of  thc 
profits  of  lands  and  tenemcnts,  as  a  recompenfe  for  being  per- 
mittcd  to  hold  or  enjoy  them,it  ought  to  be  referved  yearly,bc- 
caufe  thofe  profits  do  annually  arife  and  are  annually  renewed. 
It  muft  ij/ue  cut  of  the  thing  granted,  and  not  be  part  of  thc 
land  or  thing  itfelf  \  wherein  it  diflcrs  from  an  cxcdption  in 
thc  grant,  which  is  always  of  part  of  thc  thing  graatcd  ^  It. 
muft,  laftly,  ifllie  out  of  lands  and  tencments  corporeal  \  that  is, 
from  fome  inhcritancc  whereunto  the  owner  or  grantec  of  thc 

•  Co.  Litc  144.  r  Co.  Litc.  14.2. 

P  Jbid.  l.  •  lb\i.  47» 

1  IhU*  144.  t  Plowd.  23.     %  Rep.  71.^ 
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rent  may  havc  rccourfc  to  diftrain.  Thcrcforc  a  rent  cannot 
be  rcfcrvcd  out  of  an  advowfon,  a  common,  an  ofiicc>  a  fran- 
chifC)  or  the  likc  ".  But  a  grant  of  fuch  annuity  or  fum 
may  operatc  as  a  pcrfonal  contrafi;,  and  oblige  the  grantor  to 
pay  the  moncy  rcfcrvcd,  or  fubjcft  him  to  an  aftion  of  dcbt  * : 
though  it  doth  not  afied  the  inhcritance,  and  is  no  legal  rent 
in  contcmplation  of  law. 

There  arc  at  common  law  »  thrce  manncr  of  rcnts,  rcnt- 
fcrvicc,  rcnt-chargc,  and  rcnt-fcck.     RenUjervice  is  fo  callcd 
becaufc  it  hath  fomc  corporal  fcrvice  incidcnt  to  it,  as  at  the 
Jcaft  fealty  or  thc  fcodal  oath  of  fidclity  ^.     For,  if  a  tenant 
liolds  his  land  by  fcalty,  and  tcn  Ihillings  rcnt ;  or  by  the  fer- 
vice  of  ploughing  thc  lord's  land,  and  fivc  ihiliings  rent ;  thcfe 
pccuniary  rents,  bcing  conncftcd  with  pcrfonal  ferviccs,  are 
thereforc  callcd  rent-fcrvice.     And  for  thcfc,  in  cafe  thcy  be 
behind,  or  arrere,  at  the  day  appointed,  the  iord  may  diftrcin 
of  common  right,  without  rcfcrving  any  fpccial  powcr  of 
diftrcfs  s  providcd  hc  hath  in  himfclf  thc  reverfion,  or  future 
eftatc  of  thc  lands  and  tcncmcnts,  aftcr  thc  Icafc  or  particular 
eftatc  of  thc  leflec  or  grantec  is  cxpircd  *.     A  rent-charge^  is 
where  the  owner  of  thc  rcnt  hath  no  future  intcreft,  orTCvcr-^ 
(ion  cxpe&ant  in  thc  land ;  as  whcre  a  man  by  decd  makcth 
over  to  othcrs  his  whole  cftatc  in  fce  fimplc,  with  a  certain 
rcnt  payable  thcreout,  and  adds  to  the  dccd  a  covenant  or 
claufe  of  diftrcfs,  that  if  the  rent  bc  arrcre,  or  bchind,  it  fhall 
bc  lawful  to  diftrcin  for  the  fame.     In  this  cafe  the  land  is 
liablc  to  thc  diftrcfs,  not  of  common  right,  but  by  virtuc  of 
thc  claufe  in  the  dced  :  and  thcrcforc  it  is  called  a  xtnt-^barge 
becaufe  in  this  manncr  thc  land  is  chargcd  with  a  diftrefs  for 
thc  payment  of  it  *.     Rent-fecky  reditusjtccus^  or  barren  rent, 
is  in  cficdi:  nothing  morc  tlian  a  rcnt  referved  by  decd^  but 
without  any  claufc  of  diftrcfs. 

There  are  alfo  othcr  fpccics  of  rcnts,-which  arc  reducible 
to  thefc  thrce.  Rcnts  of  qffife  arc  thc  ccrtain  cftabliflied  rcnts 
of  the  frccholders  and  ancicnt  copyholdcrs  of  a  manor**^ 
which  cannot  bc  dcpartcd  from  or  varicd.     Thofc  of  thc 

»  Co.  Litt.  144.         w  ibid.^-j,  T  Litt.  §.  »15,        a  Co.  Lit.  143. 

s  Lltt.  §.  213.         y  Co.  Lkt.  142.       b  2  Inft*  19, 

frceholdcrs 
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freehoIder$  arc  frequently  called  ciiefrcntSf  reditus  capitales  5 
and  both  forts  are  indiilerexitly  denominated  quit  rents,  qaieti 
reditus ;  becaufe  thereby  the  tenant  goes  quit  and  free  of  all 
other  fervices.  When  thefe  payments  were  referved  in  filver 
or  white  money,  they  were  antiently  called  white^itnisy  or 
blanch-farmsy  reditus  albi  *^ ;  in  contradiftinftion  to  rents  re- 
ferved  in  work,  grain,  or  bafer  money,  which  were  called 
reditus  nigri  or  blach  mail  ^.  Rack-xtwt  is  only  a  rent  of  thc 
f ull  vaJue  of  the  tenement  or  ncar  it.  (b)  hfeefdrm  rent  is 
a  rent-charge  ifluing  out  of  an  eftate  in  fee  ;  of  at  leaft  one 
fourth  of  the  value  of  the  lands,  at  the  time  of  it's  refer** 
vation  •  :  for  a  grant  of  lands,  referving  fo  confiderable  a  rcnt, 
is  indeed  only  letting  lands  to  farm  in  fee  fimplc  inftead  of 
the  ufual  methods  for  Jifc  or  years. 

These  are  the  gencral  divifions  of  rent ;  but  the  difierence 
between  them  (in  refpe£t  to  the  remedy  for  recovering  them) 
18  now  totally  aboliflied ;  and  all  perfons  may  havc  thc  like 
remedy  by  diftrefs  for  rents-feck,  rents  of  aifife,  and  chief- 
rents,  as  in  cafe  of  rents  referved  upon  leafe  K 

Rent  is  regularly  due  and  payable  .upon  the  land  from 
whence  it  iiTues,  if  no  particular  place  is  mentioned  in  the 
rcfcTvation  «  :  but,  in  cafe  of  thc  king,  the  paymcnt  muft  be 
either  to  his  officcrs  at  the  exchcqucr,  or  to  hJs  receiver  in 
thc  country  *.  And,  ftriftly,  the  rent  is  demandable  and 
payable  before  the  time  of  fun-fet  of  the  day  whcreon  it  ia 
rc^rvcd  * ;  though  perhaps  not  abfolutely  due  till  midnight  ^. 

WiTH  regard  to  thc  original  of  rents,  fomething  will  be 
faid  in  the  next  chapter  ;  and,  as  to  diftrefles  and  other  rc*^ 
medies  for  their  rccovcry,  thc  doftrine  rclating  thereto,  and 
the  feveral  proceedings  thercon,  thefe  belong  properly  to  the 
third  pait  of  our  commentarics,  which  will  trcat  of  civil  in- 
juries,  and  thc  means  whercby  they  are  redrefled. 

c  InScotland  this  lund  of  fmall  pay-        f  Stat.  4  Geo.  II.  c.  28. 
ment  is  caUed  blancb-holding^  or  rtditm        S  Co.  Litt.  201.  h  4  Rep.  73, 

albaefirmaf*  ^  Co.  Litt.  302.     i  Aaderf.  253. 

^  2  Inil.  jo.  ^  I  Saund.  287.   Prec.  Chanc.  555« 

e  Co.  Litt.  143.  Salk*  578. 

(h)  Sce  Douglas,  Rcp,  604..  notc  1 .  as  to  the  deiinition  of  a 
fec-farm  rcnt. 
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CHAPTER     THE     FOURTH. 


OF    THE    FEODAL    SYSTEM. 


1T  is  impoflible  to  undcrftand,  with  any  dcgrcc  of  accu* 
racy,  clther  thc  civil  conftitution  of  thia  kingdom,  or  the 
laws  which  rcgulate  it's  landed  propcrty,  without  fome  gen©-. 
ral  acquaintancc  with  the  nature  and  dodtrinc  of  feuds,  or  the 
feodal  law  :  a  fyftem  fo  univcrfally  rcceived  throughout  Eu- 
rope  upwards  of  twelvc  centurics  ago,  that  fir  Hcnry  Spel- 
xnan  ^  does  not  fcruple  to  call  it  the  law  of  nations  in  our 
weftern  world.     This  chapter  will  be  therefore  dedicated  to 
tfais  inquiry.     And  though,  in  the  courfe  of  our  obfervations 
in  this  and  many  other  parts  of  the  prcfcnt  book,  we  may 
have  occafion  to  fearch  pretty  highly  into  the  antiquities  of 
our  Erglifh  jurifprudence,  yct  furely  no  induftrious  ftudent 
vill  imagine  his  time  mifcmployed,  whcji  he  is  led  to  confider 
that  thp  obfolete  do£l:rines  of  our  laws  are  frequently  the 
fbundation,  upon  which  what  remains  is  ercAed ;  and  that  it 
is  impra£bicable  to  comprehend  many  rulcs  of  the  modem 
law,  in  a  fcholarlike  fcientifical  manner,  without  having  rc» 
CDurfe  to  thc  antient.    Nor  will  thefe  refearches  bc  altogether 
void  of  rational  entertainmcnt  as  wcll  as  ufe  :  as  in  viewing 
the  majcftic  ruins  of  Rome  or  Athcns,  of  Balbcc  ox  Palmyra, 
it  adminiftcrs  both  pleafure  and  inftru£lion  to  compare  thcm 
with  thc  draughts  of  the  famc  edifices,  in  their  priftine  pro- 
portion  and  fplendor. 

«  of  ptrliainents,  57* 
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Thb  conftitution  of  feuda  ^  had  its  original  from  thc 
military  policy  of  the  northem  or  Celtic  nations^  the  Gotfas» 
the  Huns,  the  Franks»  the  Vandals,  and  the  Lombards^ 
who  all  migrating  from  the  fame  officina  gentium,  as  Crag 
vcry  juftly  entitles  it  *,  poured  themfeives  in  vaft  quautities 
into  all  the  regions  of  EuropCi  at  the  declenfion  of  the 
Roman  empire.  It  was  brought  by  them  from  their  own 
countries,  and  continued  in  their  refp^6live  colonie^  as  the 
moft  likely  means  to  fecure  their  new  acquiiitions  :  and,  to 
that  end,  large  diftrifls  or  parcels  of  land  were  allotted  bj 
the  conquering  general  to  the  fuperior  officers  of  the  army, 
and  by  them  dealt  out  again  in  fmaller  parcels  or  allotments 
to  the  inferior  officers  and  moft  defcrving  foldiers  **.  Thefe 
allotments  were  caiUcd  feoda^  feuds,  fiefs,  or  fecs;  which 
laft  appellation  in  tbe  northern  languages  ^  (ignifies  a  condi- 
tional  ftipend  or  reward '.  Rewards  or  ftipends  they  cvi- 
dently  were  :  and  the  condition  annexed  to  them  was,  that 
the  pofleflbr  fhould  do  fervice  faithfully,  both  at  home  and 
in  thc  wars,  to  him  by  whom  they  were  given  ;  for  which 
purpofe  he  took  xhtjurameniumjidelitatis^  or  oath  of  fcalty  «  : 
and  in  cafe  of  the  breach  of  this  condition  and  oath,  by  not 
performing  the  ftipulated  fervicc,  or  by  deferting  the  lord  in 
battle,  the  lands  were  again  to  rcvert  to  him  who  granted 
them  *, 

■    Allotmients,  thus  acquired,  naturally  engaged  fuch  at 
accepted  them  to  defend  them  :  and,  as  they  all  (^rang  from 

,     b  Stt  Spelmn  of  feudt,  ud  WrighC  Inft.  |»art.  z.)  Now  the  tranrpofition  of 

•f  leAurcs,  ^«rV?r«  thefe  nortbern   fyllablesi    siloDl],  wlJl 

c  Dtjtirtfiod.  rg,  20.  give  us  thc  truc  ecymology  of  the  allo^ 

d  Wright,  7.  dlum^  or  abfoluce  propcrty  of  thc  fcu- 

•  Spelm.  Gh  II 6.  difts  e  as,  by  a  fimiljir  combination  of 

f  Pontoppidan  in  his  hiitory  of  Kor-  the  latter  fyilable.with    tbc  word   Ut 

way,  (page  290)  obferTes,  tliat  in  the  (which  fignifies,  we  have  feen,  a  con- 

isorthern  languages  Ot^  fignifies  proprl-  dirional  rcward   or  ftipend)  freoOl}  or 

etat  and  all  totum*     Hence  he  derivea  fndum  wiU  denote  ftipendiary  propcrty. 

the  oolda!  right  in  thofc  countries )  and  S  Sec  this  oath  expialncd  at  large  in 

thence  too  perhaps  is  dcrived  the  udat  Feud»  /■  2.  t»  7. 

righ:  lA  Finland,  &c.  (See  Mac  Doual  i>  Feud,  L  2.  r.  24. 

i  thc 
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thc  famc  right  of  conqucft,  no  part  could  fubfift  indcpcndcnt 
of  thc  whole ;  wherefotc  all  givcrs  as  wellas  rcccivcrs  wcre 
mutually  bound  to  defcnd  cach  othcrs  pofTcffions.  But,  as 
that  could  not  cffe£luaUy  bc  done  in  a  tumultuous  irrcgula^ 
wayi  govcmmcnt,  and  to  that  purpofc  fubordinadon,  was 
nccefiary.  Every  reccivcr  of  lands,  or  feudatory,  was  thcre- 
fore  bound,  when  called  upon  by  his  bcnefa£lor,  or  imme- 
diatc  lord  of  his  feud  or  fec,  to  do  all  in  his  power  to  defend 
him.  Such  bcnefa£tor  or  lord  was  likewife  fubordinatc  to, 
and  under  the  command  of,  his  immediatc  bcncia£tor  or  fupe- 
rior  ;  and  fo  upwards  to  the  prince  or  general  himfelf :  and 
thc  feveral  lords  were  alfo  rcciprocally  bound,  in  thcir  rcfpec- 
tive  gradations,  to  protcdi  the  pofleflions  thcy  had  givcn. 
Thus  the  feodal  conncdion  was  cftabliihed,  a  propcr  miii- 
tary  fubje£tion  was  naturally  iutroduccd,  and  an  army  of 
fcudatories  was  always  ready  cnlifted,  and  mutuaUy  prepared 
to  mufter,  not  only  in  defence  of  cach  man*s  own  fcvcrai  pro- 
pcrty,  but  alfo  in  defcncc  of  thc  whole,  and  of  cvcry  part  of 
this  their  newly-acquircd  country  *  j  the  prudence  of  which 
conftitution  was  foon  fufficiently  vifible  m  the  ftrcngth  and 
fpirit,  with  which  thcy  maintaincd  thcir  conqucfts. 

The  univcrfality  and  early  ufc  of  this  feodal  plan>  among 
aU  thofc  nations>  which  in  complaifancc  to  the  Romans  we 
ftiU  caU  barbarous,  may  appcar  from  what  is  recordcd  ^  of 
the  Cimbri  and  Tcutoncs,  nations  of  the  fame  northem  ori- 
ginal  as  thofe  whom  wc  have  bcen  defcribing,  at  thcir  firft 
imiption  into  Italy  about  a  ccntury  bcfore  the  chriftian  aera. 
They  demandcd  of  the  Romans,  <<  ut  martius  poptdus  aliquid 
<<  ^U  terrae  daret^  quq/i JHpendium  :  caetefumy  ut  vellet^  mam* 
**  bus  atque  armisfuis  uteretur,^*  Thc  fcnfc  of  which  may  bc 
thus  rendered ;  they  defircd  ftipcndiary  lands  (that  is,  feuds) 
to  bc  aUowed  them,  to  be  held  by  miUtary  and  othcr  perfonal 
fcrviccs,  whencver  thcir  lords  fhould  call  upon  them.  This 
was  cvidently  the  fame  conftitution,  that  difplayed  itfclf  more 
fully  about  feven  hundred  years  afterwards  :  when  thc  Salii^ 
Burgundians,  and  Franks  broke  in  upon  Gaul,  the  Vifigoths 

i  Wright;  8«  k  X,.  TUrus,  L  3.  c.  3. 

on 
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on  Spain,  and  the  Lombards  upon  Italy ;  and  introduced 
vith  themfelyes  this  northern  plan  of  polity,  ferving  at  once 
to  diflribute  and  to  prote£t  the  territories  they  had  newly 
gamed.  And  from  hence  too  it  is  probable  that  the  emperor 
Alezander  Sererus  ^  took  the  hint»  of  dividing  lands  c<Mv- 
quered  from  the  enemy  among  his  generals  and  Yidorious 
foidiery^duly  ftocked  with  cattle  and  bondmen,on  conditioaof 
receiving  military  fervice  from  them  and  their  heirs  for  ever. 

ScARCE  had  thefe  northem  conquerors  eftablifhed  thenw 
felves  in  their  new  dominions»  when  the  wifdom  of  their 
conftitutionS)  as  well  as  their  perfonai  valour,  alarmed  all  the 
princes  of  Europe ;  that  is,  of  thofe  coun^ies  which  had 
formerly  been  Roman  provinces,  but  had  revolted,  or  were 
deferted  by  their  old  mafters,  in  the  general  wreck  of  the 
empire.  Wherefore  moft,  if  not  all,  of  them  thought  it  ne- 
ceflary  to  enter  into  the  fame  or  a  fimilar  plan  of  policy.  For 
whereas,  bcfore,  the  poflefTions  of  their  fubjeds  were  per* 
fe£lly  albdiiJy  (that  is,  whoUy  independent,  and  held  of  no 
fuperior  at  all)  now  they  parcelled  out  their  royal  territoriesj 
or  perfuaded  their  fubje£ts  to  furrender  up  and  retake  their 
own  landed  property,  under  the  like  feodal  obligations  of 
military  fealty  "*.  And  thus,  in  the  compafs  of  a  very  fcw 
years,  the  feodal  conftitution,  or  the  dodrine  of  tenure,  ex«- 
tended  itfelf  over  all  the  weftern  world.  Which  alteration  of 
landed  property,  in  fo  very  material  a  point,  neceflarily  drew 
after  it  an  alteration  of  laws  and  cuftx^ms  :  fo  that  the  feodai 
laws  foon  drove  out  the  Roman,  which  had  hitherto  univer-^ 
fally  obtained,  but  now  became  for  many  centuries  loft  and 
forgotten ;  and  Italy  itfelf  (as  fome  of  the  civilians,  with 
more  fpleen  than  judgment,  have  exprefled  it)  belluinasy  atqui 
ferinasy  imrnanefque  Longobardorum  leges  accepit ". 

\  *<  Soloi  ^ume  de  bcfiiius  capta  funf,  *' fervosjufpoffenteolerejuodacceferantl 

**  Ijmitaneis  ducihus  &  milltibus  donavit ;  *'  »*  fer  inopiam  bominum  vel  perfenec* 

<*  ita  ut  eorum  ita  effent^  Ji  haeredes  ilio-  **  tutem  defererentur  rura  wcina  torha* 

"  rum  militarent,  nec  unquam  ad  priva-  "  riae,  quod  turpijftmum  ille  dmcdat*** 

**  tos  pertinerent :  diccns  attentius   illos  (jEI.  l.amprid.  in  vita  Alex»  Severi») 

**  militaturoSf  ^  etiam  fua  rura  deftnde-  ^  Wright,  lO. 

**  rtttt,     Addidit  fan§  bis  et  aniiMlia  et  ^  Gxnin^  Orig»  A  x.  §.  139. 

X  BOT 
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BuT  this  fcodal  poHty,  which  was  thus  by  dcgrecs  cftsr- 
blifbcd  ovcr  all  thc  contincnt  of  Europc,  feems  not  to  hayc 
been  receivcd  in  this  part  of  our  ifland,  at  lcafl:  not  univcr* 
lally  and  as  a  part  of  the  national  conftitution,  tiil  the  rcign 
of  William  thc  Norman  \  Not  but  that  it  is  rcafonaHe  to 
believc,  from  abundant  traccs  in  our  hiftory  and  laws,  that 
even  in  thc  timcs  of  the  Saxons,  who  wcre  a  fwarm  frora 
what  (ir  William  Tcmplc  calls  thc  fame  northem  hivc,  fomc- 
thing  fimilar  to  this  was  in  ufe  :  yet  not  fo  extenfivcly,  nor 
«ttcndcd  with  all  the  rigour  that  was  aftcrwards  importcd  by 
thc  Normans.  For  the  Saxons  were  firmly  fcttlcd  in  this 
idand,  at  leaft  as  carly  as  the  year  600  :  and  it  was  not  tiH 
two  centuries  aftcr,  that  fcuds  arrivcd  to.  their  full  vigour  and 
maturity,  cven  on  the  continent  of  Europe  •*. 

This  introduftion  howcvcr  of  thc  feodal  tenurcs  into  Eng- 
hnd,  by  king  William,  docs  not  fccm  to  have  bccn  cfk€ted 
immediately  after  thc  conqueft,  nor  by  the  mere  arbitrary  will 
and  powcr  of  thc  conqucror ;  but  to  havc  been  gradually  efta- 
blifhed  by  thc  Norman  barons,  and  others,  in  fuch  forfcited 
lands  as  thcy  rcccived  from  thc  gift  of  the  conqueror,  and 
aftcrwards  univerfally  confcnted  to  by  thc  grcat  councii  of 
die  nation  iong  aftcr  his  titlc  was  cftabliftied.  Indeed  from 
the  prodigious  flaughtcr  of  the  Engliih  nobility  at  the  battle 
of  Haftings,  and  the  fruitlefs  infurreftions  of  thofe  who  fur- 
vived,  fuch  numerous  forfeitures  had  accrued,  that  he  wag 
«dble  to  reward  his  Norman  fpllowers  with  very  large  and  ex- 
tenfivc  poflrcfrions :  which  gavc  a  handle  to  the  monkifh  hii^ 
torians,  and  fuch  as  havc  implicitly  followcd  them,  torepre- 
fcnt  him  as  having  by  right  of  the  fword  fcifcd  on  all  thc 
lands  of  England,  and  dcalt  thcm  out  again  to  his  own  fa^ 
vouritcs.  A  fuppofition,  groundcd  upon  a  miftakcn  fcnfe  of 
tlic  word  conqucft ;  which,  in  it*s  fcodal  acccptation,  figni&cf 
no  morc  tlian  acqutfition  :  and  this  has  led  many  hafty  writers 
into  a  ftrange  hiftorical  miftake,  and  one  which  upon  thc 
flighteft  examination  will  be  found  to  bc  moft  untrue.    How- 

•  Spelm.  Gloff".  ftiS.     Brad.  /.  i.  r.  i6«  §•  7.  f  Cfag.  /•  i.  f.  4. 
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ever^  certain  it  i$,  that  the  Normans  ncm  began  to  gain  very 
large  poiieffions  in  England  $  and  their  regard  for  the  feodal 
law,  undcr  which  they  had  long  lived^  together  with  the  king's 
recommendation  of  this  policy  to  the  Englifh,  as  the  beft 
way  to  pttt  themfelves  on  a  military  footing^  and  thereby  to 
prevcnt  any  future  attempts  from  the  continent,  were  probably 
the  reafons  that  prevailed  to  effe£t  it'6  eftablifhment  here  by 
law.     And,  though  the  time  of  this  great  revolution  in  our 
landed  property  cannot  be  afcertained  with  exa£bnefs,  yet 
there  are  fome  circumftances  that  may  lead  us  to  a  probable 
conje£lure  concerning  it.     For  wc  leam  from  the  Saxon 
chronicle  ^,  that  in  the  nineteenth  year  of  king  WiUiam^s 
reign  an  invafion  was  apprehended  from  Denmark ;  and  the 
military  conftitution  of  the  Sazohs  being  then  laid  afide,  and 
n6  other  introduced  in  it's  ftead,  the  kingdom  was  wholly 
defencelefs :  which  occafioned  the  king  to  bring  over  a  large 
army  of  Normans  and  Bretons,  who  were  quartered  upoii 
every  landholder,  and  greatly  opprefled  the  people,     This 
apparent  weaknefs,  together  with  thc  grievanGes  occafioned 
by  a  forcign  force,  jmight  co-operate  with  the  king's  remon- 
ftrances,  and  the  better  incline  the  nobility  to  liften  to  his 
propofals  fot  putting  them  in  a  pofture  of  defence*     For,  as 
foon  as  the  danger  was  ovcr,  the  king  held  a  great  council  to 
inquire  into  the  ftate  of  thc  nation '  5  the  immediate  confe- 
quence  of  which  was  the  compiling  of  the  great  furvey  called 
domefday-bpok,  which  was  finiflicd  in  the  next  year :  and  in 
the  latter  cnd  of  that  very  year  the  king  was  attended  by  all 
tis  nobility  at  Sarum ;  where  all  the  principal  landholders 
fubmitted  their  lands  to  the  yoke  of  military  tenure,  became 
flie  king^s  vafals,  and  did  homage  and  fealty  to  his  perfon  *. 
This  may  poflibly  have  been  the  acra  of  formally  introducing 
thc  feodal  tenures  by  law ;  and  perhaps  thc  very  law,  thus 
made  at  the  council  of  Sarum,  is  that  which  is  ftill  extant ', 

.    %  yS,  D»  1085.  homhet  faffi  finr,  et  omnet  fe  iUi  fuhtfi' 

*  ^cx  tenuit  magrtum  conciTiumf  et  gra*  dere^  ejuf^uc  fa^i  funt  vafa/iif  ac  eiji- 
visftmunes  bahuit  cHmfuis  fnceribus  ie  delitatis  juramenta  prafftiterunt,  fe  contrs 
hacterra j  quo  modo  incolereturfet  a  quihus  afios  quofcunp/e  iUi fdos  futuros,  CbrM» 
hcminihutm   Chroa*  Sax,  ibid»  Sax*  A»  D,  xo86> 

*  Omnes  fraedia  tehentet\  quctquot  ef'         t  £ap*  5^.     Wilk*  228. 
fait  notae  meiiorit  per  totam  ^rgliamf  ejus 
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and  couched  in  thefe  remarkable  words :  ^^Jldtmmus^  vtomnes 
*<  lihiti  bomines  fiedtre  et  facramento  affirmentj  quod  intra  et 

'*•  extra  miverfum  regnum  Angliae  Wilbelmo  rep  dominofuoJU 
<<  deles  effe  volunt  j  terras  et  honores  illius  omtd  fidelitate  uUque 
•*  fervare  cum  eo^  et  contra  inimicos  et  aliemgenas  defendere^ 

.  Thc  terms  of  this  law  (as  fir  Martin  Wright  has  obferved  ■) 
are  plainly  fji.dal :  for,  firft,  it  requires  the  oath  of  fealtjy^ 
which  made  in  the  fenfe  of  the  feudifts  every  man  that  took 
it  a  tenant  or  vafai ;  and,  fecondly,  the  tenants  obliged  ithem- 
feives  to  defend  thehr  Iord's  territories  and  tides  againft  all 
enemies  foreigu  and  domeftic.  But  what  cleaxly  evinces  tha 
legal  eftabliftiment  of  this  fyftem,  is  another  law  of  the  fame 
colle£tion  '^,  which  exa£ls  the  performance  of  the  military 
feodal  fervices,  as  ordained  by  thc  general  council.  ««  Omnes 
<<  comites^  et  barones,  et  miliUs^  et  fervienteSy  et  univer/i  liberi 
*<  homittes  toiius  regni  noflri  praediiity  habeant  et  teneant  fe fenw 
*<  per  bene  in  armis  et  in  equis^  ut  decet  et  oportet :  etfintfemper 
**  prompti  et  bene  paratiy  ad  fervitium  fuum  integrum  nobis  ex» 
«  plendum  et  peragendum^  cum  opusfuerit ;  fecundum  quod  nobir 
"  debent  defGedis'et  tenenientisfuis  dejurefacerey  et  ficut  illis 
**  fiatuimus  pcr  cGmmune  coficilium  totius  regni  noftri  praedsBi^ 

This  new  polity  therefore  feems  not  to  have  been  impofei 
by  the  conqueror,  but  nationally  and  freely  adopted  by  thc 
general  aflcmbly  of  the  whole  realm,  in  the  fame  manner  as 
othcr  nations of  Europe hadbcfore  adopted  it,  upon  the  famc 
principle  of  felf-fecurity.  And,  in  particular,  they  had  the 
recent  ey  ample  of  the  Frcnch  nation  before  thcir  eyes  \  •  which 
had  gradually  furrendered  up  all  it's  allodial  or  free  lands  into 
tlie  king's  hands,  who  reltored  them  to  the  owners  as  a  bene-^ 
ficium  or  fcud,  to  be  held  to  them  and  fuch  of  theic  heirs  as 
thcy  previoufly  nomlnatcd  to  tlic  king :  aiid  thus  by  degrees 
all  thc  allodial  cftates  in  France  wcre  converted  into  feuds, 
and  thc  freemen  became  the  yafals  of  thc  crown  '.  Tlic  only 
dilFercncc  between  tliis  change  of  tenures  in  France,  and  that 
in  Englaud,  was,  that  the  former  was  effeded  gradually^ 

«  Tenuresy  66.  ^  MoDtel^.  Sp*  L.  b*  jf .  c,  S. 

w  w^.  5».    Wilk.  z»^.       * 
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by  the  confent  of  private  petfons  \  the  latter  was  done  at 
once,  all  over  England,  by  the  common  confent  of  the  nation  y.  - 

In  cbhfequenc^  6f  this'  change,  i(  became  a  fundamental 
maxim  and  ncceffary  principle  (though  in  reality  a  mere 
fi£tion)  <>{  our  Englifh  tenures,  **  that  the  king  is  the  uni« 
^^  verfal  lord  and  original  proprietor  of  all  the  lands  in  his 
'<  kingdom  * ;  and  that  no  man  doth  or  can  poflefs  any  part  of 
^  ity  but  what  has  mediately  or  immediately  been  derived  as 
**  a  gift  from  him,  to  be  held  upon  feodal  ferviccs/'  For, 
this  being  the  real  cafe  in  pure,  originai,  proper  feudsi  othcr 
nations  who  adopted  this  fyftem  were  obliged  to  a£b  upon  thc 
fame  fuppolitiony  as  a  fubftru£kion  and  foundation  of  their 
new  polity»  though  the  fa£t  was  indeed  far  othcrwife.  And 
indeedy  by  thus  coiifenting  to  the  iutrodu£^ion  of  feodal  te- 
nures,  our  EngUfti  anceftors  probably  meant  no  more  than  to 
put  the  kingdom  in  a  ftate  of  defencc  by  eftablifhing  a  mili- 
tary  fyftem ;  and  to  oblige  themfelves  (in  refpeft  of  thcir 
lands)  to  maintain  the  king's  title  and  territories^  with  equal 
vigour  and  Tealty,  as  jfihty  had  reccived  their  lands  from  his 
bounty  upon  thefe  exprefs  conditions,  as  pure,  propcr,  bene<* 
Eciary  feudatories.  But  whatever  their  meaning  was,  the 
Norman  interpreters,  fkilled  in  all  the  niceties  of  the  feodal 
conftitutions,  and  well  underftanding  the  import  and  extent 
of  the  feodal  terms,  gave  a  very  different  conftru£lion  to  this  ^ 
proceeding :  and  thereupon  took  a  handle  to  introduce  not 
only  the  rigorous  doftrines  which  prevailed  in  the  duchy  of 
Normandy,  but  alfo  fuch  (ruits  and  dcpendencies,  fuch  hard- 
fliips  and  fervices,  as  were  never  known  to  other  nations  *  i 
as  if  the  Engliflx  had,  in  faft  as  well  as  theory,  owed  every 
thing  they  had  to  the  bounty  of  their  fovereign  lord. 

OuR  anceftors  therefore,  who  were  by  no  means  benefici- 
aries,  but  had  barely  cohfented  to  this  fi£lion  of  tenure  from 

T  Phataohthasacquiredthedominioq  «  Tout  fuU  in  /iry,  et  vient  de  luy  ai 

of  tU  che  lands  iii  Hgypt,  and  granted  ccmmevcement,  {M-  24  £•;/«;•  ///.  65.^ 

them  out  to  the  Egyptians,  referving  an  «  Spehn.  of  fcuds»  c«  iSt 
anoual  tender  of  the  &ftb.pMt  of  tbeir 
Taluc.     (CcAt  c.  xlvliO 

D  2  the 


51  Tbe  Kicnrt  Boor lU 

the  crowtii  as  the  bafis  of  a  military  difciprine»  with  reafoit 
looked  upon  thefe  dedu&ions  as  grievous  inipofitionsj  and 
arbitrary  conclufions  from  principles  that,  as  to  them,  had 
no  foundation  in  truth  ^i  However,  this  king,  and  his  fon 
William  Rufus,  kept  up  With  2  high  hand  s£ll  the  rigours  o£ 
the  feodal  do£brines  :  but  their  fucceflbr,  Henry  I.  found  it 
expedienty  when  he  fet  up  his  pretenfions  to  the  crown,  to 
promife  a  reftitution  of  the  law»  of  king  Edward  thc  con- 
fefTor,  or  antient  Saxon  fyftem ;  and  accordingly^  in  the  firffc 
year  of  his  reign,  granted  a  charter  *^,  whereby  he  gave  up 
the  greater  grievances,  but  ftill  rcferved  the  fi£lion  of  fcodal 
tenure,  for  the  fame  milttary  purpofes  which  engaged  his 
father  to  introdtice  it.  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and  aggra- 
vated,  by  himfelf  and  fucceeding  princes ;  till  in  the  reign  of 
king  John  they  became  fo  intolerabfe,  that  they  occafioned 
his  barons,  or  principal  feudatories,  to  rife  up  in  arms  againft 
him  :  which  at  length  produped  the  famous  great  charter  at 
Runing-mead,  which,  with  fome  altetations^  was  confirmed 
by  his  fon  Henry  IIL  And,  though  it^s  immuhities  (efpe-^ 
cially  as  altered  on  it's  laft  edition  by  his  fon  •*)  are  vcry 
greatly  fliort  of  thofe  granted  by  Henry  I,  it  was  juftly 
efteemed  at  the  time  a  vaft  acquifition  to  Englifh  liberty^ 
.  Indeed,  by  the  farthcr  alteifation  of  tenures  that  has  fince 
happened,  many  of  thefe  immunitics  maynow  appear,  to 
a  common  obferver,  of  much  lefs  confequencc  than  they 
really  were  whcn  granted :  but  this,  properly  confidered, 
wiil  fliew,  not  that  thc  acquifitions  under  John  were  fmall, 
but  that  tliofe  under  Charles  were  greater.  And  from  hencc 
alfo  arifes  another  inference ;  that  the  liberties  of  Engliftimen 
are  not  (as  fome  arbitrary  writers  would  reprefent  them) 
mere  infringements  of  the  king's  prerogative,  extortcd  from 
cur  princes  by  taking  advantage  of  their  wcaknefs  5  but  a  re- 
ftoration  of  that  antient  conftitution,  df  which  our  anceftor» 
had  bcen  defrauded  by  thc  art  and  finefle  of  the  Norman  laH»^-. 
yers,  rather  than  deprived  by  the  force  of  the  Norman  arms. 

b  Wriglit.  81.  *  9  Hat,  IIU 
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Having  given  this  fhott  hiftory  of  their  rife  and  progrefs, 
we  will  next  confider  the  natare,  do£hrine,  and  principal 
biwir^bf  feuds ;  whercin  we  iball  evidently  trace  the  ground- 
work  of  many  parts  of  our  public  polity,  and  aifo  the  origi- 
nal  of  fuch  of  our  own  tenures^  as  were  either'abohlhed  in 
the  lait  century^  or  ilill  remain  in  force/ 

The  grand  and  fundamental  maxim  of  a^l  feodal  tenur^ 

16  this  ;  that  all  lands  were  originaliy  granted  out  by  the  foi- 

vereignj  and  are  therefdre  ho]sien,  either  mediately  or  immer 

<iia.tely>  ^f  th^  crown.    The  grantor  was  called  the  proprU 

etor,  or-  4W«*  being  he  who  ^tained  the  dominion  or  ultir 

niate  pfoperty  of  the  feud  or  fee  :  and  the  graiitce,  who  ha4 

only  thie  ufe  and  poflediQn,  according  to  tlie  terms  of  the 

granti  was  ftilcd  the  feudatory  or  vafaly  which  was  only  a»r 

other  nanie  £c>r  the  tenant  or  holder  of  the  lands ;  though,  oa 

accoynt  of  the  prejudices  which  we  hare  juftly  conceived 

agaihft  ihe  do£lrines  that  were  afterwards  grafted  on  this  fyfr 

tem»  v«  now  ufe  the  word  U56/  opprobrioufly,  as  fynonymous 

to  flxveor  boDdman.   The  man^er  of  the grant  was by  words 

of  gratuitous  and  pure  danation,  dedi  et  concejfi ;  which  are  ftill 

the  opcntive  words  in  our  modem  infeodations  or  deeds  of 

feofBnent.   This  was  perfefbed  by  the  ceremony  of  corporal 

inveftituft^.er  open  and  notorious  ddivery  of  poileflion  ii| 

the  prefcnce  of  the  otber  vafals  ;:  which  perpetuated  among 

them  the  ^era  of  the  newacquiiitiont  at  a  timcf  when  thc;  art 

of  writing  was  very  little  known :  and  therefore  the  evidcnce 

ef  prorperty  was  repofbd  in  die  memory  of  the  neighbourhood^ 

who»  in  jcafe  of  a  difputed  title,  were  afterwards  called  upon 

todecide  thediffi^ence^  not  only  according  to  extemal  proofs^ 

addueed  bf  the  parties  litigant,  but  alfo  by  the  internal  teiU-* 

moay  of  their  own  private  knowlege. 

Besides  an  oath  o{  fealty,  or  profeflion  of  faith  to  die 
lord,  which  was  the  parent  of  our  oath  of  allegiance,  the 
vafal  OT  tenant  upon  inveftiture  did  ufually  homage  to  his 
lord  i  opcnly  and  huinbly  kneeling,  being  ungirt,  uncovcred, 
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and  holdlng  up  his  hands  both  together  betweeh  thofe  of  tho 
lord,  who  fate  before  him ;  and  thcrc  profefling  that  "  he 
<<  did  become  his  fnaHy  from  that  day  f orth,  of  life  and  limb 
<<  and  earthly  hpnour :''  and  then  he  recetved  a  kUs  from  lus 
lord  ^.  Which  ceremony  was  denominated  hamagiumy  or 
manl^eody  by  the  feudiits,  from  the«ftated  fprm  of  words, 
devenio  vefter  homo  ^, 

•    When  the  tenant  had  thus  profefled  himfelf  to  be  the 
man  of  his  fuperior  or  lord,  thc  next  conCderation  was  con- 
ccrning  tho  feruicey  which,  as  fuch,  he  was  bound  to  ren^ 
der,  in  reconipenfe  for  the  land  that  he  held«    This,  in  pure, 
"proper,  and  original  fcuds,  was  only  twofold ;  to  foUow,  or 
iofuit  to,  the  lord  in  his  courts  in  time  of  peace ;  and  in 
his  armics  or  warlike  retihue,  when  neceflity  called  him  to 
the  (icld.     The  lord  was,  in  early  times>  the  tegi&ator  and 
judge  over  all  his  feudatories :  and  therefore  the  vafals  of  the 
inferior  lords  were  bound  by  their  fealty  to  attend  their  do« 
meftic  courts  baron  ^,  {which  were  inftituted^in  every  manor 
or  barony,  for  doing  fpeedy  and  efFe&ual  juftice  to  all  th^ 
tenants,)  in  order  as  weU  to  aufwer  fuch  complaints  as  mxght 
be  alleged  againft  themfelves,  as  to  form  a  jury  or  homage 
for  the  triai  of  their  fellow  tenants :  and  upon  this  account, 
in  ali  the  feodal  inftitutions  both  here  and  on  the  oontinent, 
they  are  diftinguiOied  by  the  appellation  of  the  peers  of  the 
court ;  pares  curtis.^  or  pares  curiae.     In  like  manner  the  ba- 
rons  themfelves,  or  lords  of  inferior  diftridls,  werc  denomi- 
nated  peers  of  the  king's  court,  and  were  bound  to  attend 
him  upon  fummons,  to  hear  caufes  of  greater  confequence 
in  the  king^s  prefence  and  under  the  dire£kion  of  his  grand 
jufticiary ;  till  in  many  cquntries  the  power  of  that  offioer 
was  broken  and  diftributed  into  othqr  courts  of  judicature, 
the  peers  of  the  king's  court  ilill  referving  to  themfelves  (in 

e  Lit.  §•  S5.  hopey  be  thoBgbt  puerik  to  remaric  (la 

f  It  was  an  obferration  of  Dr.  Ar-  confirmatjon  of  tbis  obferyation)   thac 

buthnoty  that  tradUion  was  00  where  in  one  of  our  antient  juvenile  paftimea 

preferved  fo  pure  and  incorrupt  as  among  (the  kmg  lam  or  bafilinda  of  Julius  Pol- 

cbiidren,  whofe  games  and  plays  are  de-  lux,  OnomaJHc»  /.  9.  r.  7.)  the  ceremo- 

livered  down  invariably  from  one  gcne-  niea  and  langua^e  of  feodal  homage  are 

ration  co  another.     (Warburton*s  notes  pre&rved  with  great  fxz€toffju 
00  Pope«  vi,  134.  8«.)    ItwillnoCi  1        t  Ftud.  /•i«r.55« 
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^moft  erery- feodal  govemment)  the  right  of  appeal  from 
thofe  fubordinate  courts  in  the  laft  tefort.  The  military 
branch  of  fenrice  confifted  in  attending  the  lord  to  the  wars> 
if  called  upon»  with  fuch  a  retinue»  and  for  fuch  a  tumber 
of  dajs,  as  were  ftipulated  at  the  f^-ft  donation,  in  propor-* 
tion  to  the  quantity  of  the  land, 

At  thc  firft  introduftion  of  feuds,  as  thcy  wcre  gratuitous» 
fo  alfo  they  werc  precarious  aud  hcld  at  thc  wi/I  of  the  lord  *,  ^ 
who  was  thcn  thc  fole  judge  whether  his  vafal  performcd  his 
ferviccs  faithfullyi  Then  they  bccame  ccrtain  for  one  or 
more  years.  Among  thc  antient  Germans  thcy  continued 
only  ftom  year  to  year :  an  annual  diftribution  of  lands  being 
made  by  their  leaders  in  their  general  councils  or  afTcm* 
blies  K  This  was  profeflcdly  done,  left  their  thoughts  fhould 
bc  divertcd  from  war  to  agriculture  ;  left  the  ftrong  fhould 
incroach  upon  thc  pofleflions  of  the  wcak  ;  and  left  iuxury 
aad  avarice  (hould  be  encouraged  by  thc  ere&ion  of  perma- 
nent  houfcsi  and  too  curious  an  attention  to  conveYiience 
and  the  elegant  fuperfluities  of  lifc.  But,'  when  the  gene* 
ral  migration  was  pretty  wcU  ovefy  and  a  pcaceable  poflefllion 
of  the  ncw-acquircd  fettlcmcnts  had  introduced  new  cuf* 
toms  and  manners ;  when  the  fertiiity  of  the  foil  had  cncou- 
raged  the  ftudy  of  hufbandry,  and  an  affefiion  for  the  fpots 
they  had  cultivated  began'naturally  to  arife  in  the  tillcrs ;  a 
more  permancnt  degree  of  property  was  introduced,  and 
feuds  began  npw  to  be  granted  for  the  li/e  of  the  feudatory'^. 
But  (^ill  feuds  wcre  not  yet  hereditary  \  though  frequently 
graiited,  by  the  favour  of  the  lord,  to  the  children  of  the 
former  pofleflbr ;  till  in  procefs  of  time  it  became  unuiual, 
and  was  ther^fore  thought  hard>  to  reje£l  the  heir,  if  he 
were  capable  to  perform  the  fcrvices  * :  and  thereforc  infants» 
vomen,  and  profeflcd  monks^  wbo  were  incapable  of  bear- 

^  FeuJ.  /•  t.  N  !•  **  tus  it  princtptSi  in  anms  Jtnguhi^  gfn^ 

\  ThusTacitiii:  ^^««0rt(7fnn.r«26.)  <'  tibus  et  c^gnatianthus  tominum  qui  ttMi 

**  Vftri  ab  uwuerfa  per  vices  occupantur  ;  **  coicrunty  quantum  eis  et  quo  loco  vijum 

**  arva  per  anncs  mufant,*^   And  Ctsfv  **  rfiy  attribuunt  agri^  atque  annopoft  at^ 

yttmorehHy  i(debeN.GaII.  1,6, c.ii.J  **  tranfirt  cogunt*''* 
**  Neque  quifquam  agri  modum  certumy        ^  Feud,  i,  i.  t,  l» 
**  a»t  Jities  proprios  babit  \  fid  magifira-        1  Wright«  14« 

D  4  ing 


ing  armS)  werealfo  incapablc  of  fUcceeding  to  k  genuine  feud* 
But  thc  hcir,  when  admitted  to  ^he  feud  which  his  ahceftor 
poflefledy  yfed  gcncrally  to  pay  a  finc  or  acknoMrlcgcment  to 
die  lord,  in  horfcs,  arms,  money,  and  the  likc,  for  fuch  re- 
tlewal  of  the  fcud :  which  was  called  a  relief,  becaufe  it  ratfed 
up  and  re-eftablilhed  the  inhcritdnce,  or  in  the  words  of  the 
fcodal  writeirs,  **  incertam  et  caducam  heveikatejjfi  reUvahatP 
This  relief  was  afterwards,  whcn  feuds  became  abfolutely 
tcreditary»  continued  on  thc  dcatli  of  thc  tcnant,  diough  thc 
priginal  foundation  of  it  had  ccafed, 

FoB.  in  procefs  of  time  feuds  camc  by  dcgrccs  to  be  uni- 
Vcrfally  extendcd,  beyond  the  life  of  thc  firft  vafal,  to  his 
fins^  or  perhaps  to  fuch  one  of  them  as  the  lord  ihould 
hame  5  and  in  this  cafe  the  form  of  the  donation  was  ftriftl^ 
bbfervcd  :  for  if  a  feud  was  given  to  a  man  and  his  /ons,  all 
his  fons  fucceeded  him  in  equal  portions  :  and^  as  they  died 
ofi^,  their  (harcs  reverted  to  thc  lord,  aad  did  not  defcetid  tp 
their  children,  or  even  to  their  fuhriving  brothers,  as  riot  bc- 
ing  fpccified  in  the  donation  ^*  But  whcn  fuch  a  feud  was 
given  to  a  man  and  his  heirJ"^  in  gencral  terms>  thcn  a  morc 
extcndcd  rulc  of  fucceflion  took  place ;  and  when  thefeudltory 
died,  his  male  defcendants  in  infinitum  wcre  admitted  to  th^ 
fuccefiion.  When  any  fuch  dcfccndant)  who  thus  had  fucv 
cecded,  died,  his  male  defcendants  werc  alfo  admittcd  in  thc 
firft  placc ;  and,  in  defeft  of  them,  fuch  of  his  malc  colla> 
teral  kindred  as  werc  of  the  blood  or  lincage  of  thc  firft  fcu* 
datory,  but  no  others.  For  this  was  an  unalterablc  maxim 
in  feodal  fucceflion,  that  "  none  was  capable  of  inheriting 
^  a  feud,  but  fach  as  was  of  the  blood  of,  that  Is,  lineally  dc- 
**  fcendcd  from,  thc  firft  fcudatoty  "•"  And  the  delbent,  bc- 
ing  thus  confined  to  malcs,  originally  cxtcndcd  to  ali  thc 
males  alikc  5  all  the  fons,  without  any  diftinftion  of  primo- 
gcniture,  fucceeding  to  equal  portions  of  the  father's  fcud. 
But  this  being  found  upon  many  accounts  inconvenicnt^ 
(particularly,  by  dividing  thc  fervices,  and  thereby  weakcnVi 
inp  thc  ftrcngih  of  the  feodal  imion)  and  honorary  feuds  (or 
titles  of  nobility)  being  now  introduced,  which  werc  not*  of 

tt  WrJght.  17.  n  Uid.  183; 

»  a  di- 
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a  divifibk  nature^  but  could  only  be  inherited  by  the  ddeft 

fon  o  $  in  imitation,  of  thefe,  military  feuds  (or  thofe  we  are 

fiow  defbribing)  began  alfo  in.moft  countries  to  defcend,  ac^ 

cording  to  the  fame  n|le  of  primogeniturej  to  the  eldeft  foR» 

in  exclufion  of  all  the  reft  ?• 

» 

Other  qualities  of  feuds  were»  that  the  feudatory  couU 

not  aliene  or  difpofe  of  his  feud ;  ne^ther  could  he  ezchangc» 

nor  yet  mortgage)  nor  eyen  devife  it  by  will,  without  the 

foi^fent  of  the  lord  ^.     For,  the  reafon  of  Conf erring  the  feud 

being  the  perfonal  abjlities  of  the  feudafory  to  ferve  in  war> 

it  was  not  fit  he  ihould  be  at  liberty  to  transfer  this  gift,  either 

from  himfelf^  or  from  hjs  pofterity  who  were  prefumed  to  in* 

herit  his  valour»  to  others  who  might  prove.Iefs  able.    And, 

as  the  feodal  pbligation  was  Io(rfced  upon  as  reciprocal,  the 

feudatory  being  entitied  to  the  lord^s  prote£lion,  in  returii  fof 

Jiis  own  fealty  and  fervice  y  therefore  the  lord  could  no  moKe 

transfer  hls  feignory  or  prote&ion  without  confent  of  his  var*- 

•fal)  than  the  v^fal  co^ld  hi^  feud  without  confent  qf  his 

lord ' :  it  being  equaliy  unreafonable^  that  the  lord  fliould 

cxtend  his  prote£lioii  to  a  perfon  to  whpm  he  h^d  exceptidns» 

'^nd  that  tbe  vafal  ftiould  o^  fubje^lipn  to  a  fuperior  npt  of 

|iis  own  choofing. 

Thbse  were  the  princigal^  and  yery  fimple^  qualities  of 
|he  genuine  or  original  feuds ;  which  wefe  all  of  a.miUtary 
^ature,  and  in  the  hands  oF  military  perfons  :  though  thc 
feudatoriesi  being  under  frequent  incapacities  of  cultivating 
^pd  manurix^  their  own  lands,  foon  found  it  neceiTary  to 
commit  part  qf  thcfn  tp  inferior  tenants )  obliging  them  to 
fuch  returns  in  fervicc,  corn,  cattle^  or  money^  as  might 
cnable  the  chief  feudatoric»  to  attend  their  military  duties 
without  diftradiion  :  which  retums,  or  re^ttusy  were  the  qri* 
ginal  of  rents.  And  by  thefe  mean^  the  feodal  poiity  was 
greatly  extended  ;  thefe  inferior  feudatories  (who  held  what 
are  called  in  the  Scots  law  "  rerc-fiefs")  being  under  fimilar 
pbUgatipns  of  feakyj  to  do  fuit  of  court^  to  anfwer  the  ftipu- 

•  FtMil,  2.  f.  55«  4  Jhtii,  29. 

P  Wriskt.>^2.  f  fkid,  30« 
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latcd  rertders  or.  rent-fervice,  and  to  promote  thc  welfare  of 
their  immediate  fuperiors  or  lords'»  But  this  at  the  fame  time 
jdemoli(hed  the  antient  (implicity  of  feuds;  and  an  inroad  be*> 
ing  oncp  jii^de  upon  their  conftitutionj  it  fubje£led  themy  in 
a  QoxLxit  of  time,  to  great  varieties  aad  ipnovations.  Feuds 
began  to  be  bought  and  fold,  and  deviations  were  made  from 
the  old  fundamental  tulcs  of  tcnure  and  fucceilion ;  which 
wcri  held  np  longer  facred,when  the  feuds  themfelves  no  lon- 
ger  eentinued  to  bc  purcly  miiitary.  Hence  thefe  tenures  bc* 
gan  now  to  be  divided  miofeoda  propria  et  impropriay  propcr 
and  improper  fcuds;  under  the'former  of  which  divifions  were 
comprehended  fuch,  and  fgch  only,  of  which  we  have  bcforc 
fpoken  5  and  under  that  of  improper  or  derivative  feuds  wcre 
comprized  ali  fuch  as  do  not  fall  withln  the  othcr  defcrip- 
rion  :  fuch,  for  inftance,  as  wcrc  originally  bartercd  and  fold 
to  the  feudatory  for  a  pricc  %  fuch  as  werc  hcjd  upon  bafe  or 
lcfs  honourable  fcrvices,  or  upon  a  rcnt,  in  lieu  of  military 
fervicc ;  fuch  as  werc  in  thcmfclves  alienable,  without  mu- 
tual  licenfc ;  and  fuch  as  might  dcfcend  indtfferentl^  eithcr  to 
males  or  femalcs.  But,  where  a  difrcrence  was  not  expref- 
fed  in  the  creation,  fuch  new-created  feuds  did  in  all  re- 
fpc&s  follow  the  natifrc  of  an  original,  genuine,  and  proper 
feud', 

But  as  foon  as  thc  feodal  fyftem  came  to  bc  confidcrcd  in 
thc  light  of  a  civil  eftablifliment,  rathcr  than  as  a  military 
plan,  the  ingcnuity  of  thc  famc  agcs,  which  perplexed  all 
theology  with  the  fubtilty  of  fcholaftic  difquifitions,  and  be-» 
wildercd  philofophy  in  the  mazcs  of  metaphyfical  jargon, 
began  alfo  to  exert  it*s  influencc  on  this  copious  and  fruitful 
fubjecl :  in  purfuance  of  which,  the  moft  refincd  and  opprefr 
five  confequcnces  wcre  drawn  from  what  origlnally  was  a  plan 
of  fimplicity  and  liberty,  equally  beneficial  to  both  lord  ahd 
tenant,  and  prudcntly  calculatcd  for  their  mutual  prote^iion 
and  defence.  From  this  one  foundation,  in  diffcrent  counr 
trics  of  Europe,  very  difFerent  fuperftrudures  have  been 
Taifed  :  what  eflift  it  has  produccd  on  the  landed  propei;^y  of 
England  wiU  appear  in  the  foUowing  chaptcrs. 

«  Wiight.  »0.  «  fW.  %•  t\ff  *   / 
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CHAPTER     THE     PIPTH. 


OF  THE  ANTiENT  ENGLISH  TENURES, 


IN  this  chapter  we  fliall  take  a  fliort  view  of  the  antient 
tenures  of  our  Englifli  efl:ates,  or  the  manner  in  which 
landsy  tenements  and  hereditaments  might  have  been  holden; 
'as  the  fame  ftood  in  force,  till  the  middie  of  the  laft  century. 
In  \v1iich  w^  fli^U  ^afiiy  perceive,  that  all  the  particularities^ 
gll  ^he  feeming  and  real  hardfliips,  that  attended  thofe  te- 
nures,  were  to  be  accounted  for  upon  feodal  principles  and 
no  other ;  being  fruits  of,  and  deduced  from,  the  feodal 
policy. 

Almost  all  the  real  property  of  this  kingdoni  is  by  the 
policy  of  our  laws  fuppofed  to  be  granted  by,  dependent  up^ 
on,  and  holJen  of  fome  fuperior  lord,  by  and  in  conflderation  ^ 
of  certain  fervices  to  be  rendexed  to  the  lord  by  the  tenant 
or  pofleflbr  of  this  property.  The  thing  holden  is  thcrefoirc 
ftiled  a  tenementy  the  poflcflbrs  thereof  tenants^  and  the  man- 
ncr  of  their  poflcflion  a  tenure.  Thus  all  the  land  in  thc 
kingdom  is  fuppofed  to  be  holden,  mediately  or  immediately, 
of  the  king  \  who  is  ftiled  the  lord  paramount^  or  above  alL 
Such  tenants  as  held  under  the  king  immediatelyj  when 
they  granted  out  portions  of  their  lands  to  inferior  perfons» 
became  alfo  lords  with  refpe£t  to  thofe  inferior  perfons,  as 
they  were  ftill  tenants  with  refpeft  to  the  king ;  and,  thu$ 
partaking  of  a  middle  nature,  werc  called  mifne<^  or  middle» 
lords.  So^hat  if  the  king  granted  a  manor  to  A,  and  hc 
^anted  a  portion  of  the  land  to  B,  now  B  was  faid  to  hold 
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of  A)  and  A  of  the  king ;    or  in  other  words,  B  held  his 
lands  immediately  of  A,  but  mediately  of  thc  king.     Thc 
king  therefore  was  ftiled  lord  parampunt ;  A  was  boA  tenazit 
and  lord,  or  was  a  mefnc  lord ;  and  B  was  called  tenant^m-* 
vailf  or  the  loweft  tenant ;  being  he  who  was  fuppofed  to 
make  aTail^orprofit^of  thcland*.  In  thia  manner  are  all^e 
lands  of  the  kingdom  holden,  which  are  in  the  hands  of  fub-i 
jeas :    for  according  to  fir  Edward  Coke  \  in  the  law  of 
England  we  have  not  properly  aJhdium  ^    which^  we  have 
feen  ^,  is  the  name  by  which  the  fcudifts  abroad  diftinguiib 
fuch  eftates  of  thc  fubje£l,  as  arc  not  holden  of  any  fuperior. 
So  that  at  the  firft  glance  we  may  obfervc,  that  our  iands  arc 
pther  plainly  feuds,  or  partake  ycry  ftrongly  of  th^  fcpdal 
nature. 

All  tcnurcs  bdng  thus  dcrived,  or  fuppofed  to  bc  derivc^^ 
from  the  king,  thofe  that  held  immediately  under  him,  in 
right  of  his  crown  and  dignity,  were  t:alled  his  tenants  ih 
capitCy  or  in  chief;  which  was  thc  moft  honourable  fpeciesof 
tenure,  but  at  the  fame  time  fubjefted  the  tenants  to  greater 
and  more  burthenfomc  fervices,  than  inferior  tcnures  did  ^. 
This  diftinSlion  ran  through  all  the  different  fortsof  tenurc; 
of  which  I  now  proceed  to  give  an  account, 

I.  Thpre  fcem  to  havc  fubfifted  among  our  anceftors 
|bur  principal  fpecies  of  lay  tenures,  to  whjch  all  others  may 
be  reduced  ;  the  grand  criteria  of  which  were  tlie  naturies  of 
the  feveral  fervices  or  renders,  tliat  .were  due  to  the  lords 
from  thdr  tenants.  The  ferviees,  in  refpeS  of  their  quality, 
wcrc  cither/r^^  or  bafe  fervices ;  in  rcfpeft  of  their  quantity 
and  thc  time  of  exafting  them,  were  either  ccrtain  or  uncer-* 
faitt*  Free  fcrvices  wcre  fudi  as  were  iiot  unbecoming  the 
charafter  of  a  foldier,  or  a  freeman  to  perform ;  as  to  fervc 

a  2  Inft.  »96.  «9,  thc  imperial  citlw,  6fc.  which  hold 

V  1  Inft.  I.  dircOly  from  the  ennperor,  are  called  the 

c  pag.  47.  iminidiaii  ftates  of  tbe  empinj  aU  othcr 

d  In  the  Oermanic  coBftituttdOy  tbe  UndhoLden  being  denaniHJdtcd  medi^ 

eUdors,  the  bifiiops»  tbe  fciiuljLr  prin-  on^.    Mod.  Un«  Hift.  zlii.  £i. 

o  under 


Ch.  5^  ^/  T  H I N  G  s,  6i 

under  his  kfd  in  the  wars^  to  pay  a  fum  of  money,  and  dic 
like.  Bio/i  fervlces  were  fuch  as  were  fit  only  for  peafants» 
or  perfons  of  a  fervile  rank ;  as  to  j^ough  the  lord'8  land^ 
to  make  his  hedges»  to  carry  out  his  dungi  or  other  mean 
employments«  The  certam  fervices,  whether  free  or  bafe» 
Vrere  fuch  as  were  ftinted  in  quantity^  and  could  not  be  ex- 
iceeded  on  any  pretence  ;  as^  to  pay  a  ftated  annual  rent,  or 
to  plough  fuch  a  fieid  for  three  days.  The  unc^rtaindcpexid^ 
ed  upon  unknown  contingencies :  as^  to  do  military  fervice 
in  perfon»  or  pay  an  afleifment  in  lieu  of  it^  when  called  up- 
on ;  or  to  wind  a  horn  whenever  the  Scots  invaded  the  realm; 
which  are  ftee  fervices :  or  to  do  whatever  the  lord  fhould 
coxmnand ;  which  is  a  bafe  or  villein  fervice* 

FftOM  the  various  combinations  bf  thefe  fervices  have 
^ifen  the  four  kinds  of  lay  tenure  which  fubfifted  in  Eng-^ 
landy  till  the  middle  of  the  laft  century ;  and  three  of  which 
(ubfift  to  this  day*  Of  thefe  Bra£lon  (^ho  wrote  under 
Henry  the  third)  feems  to  give  the  cleareft  and  moft  com-»  • 
pendious  account»  of  any  author  antient  or  modern  '^ ;  of 
which  the  following  is  the  outline  or  abftra£t  ^  "  Tene* 
•*  ments  are  of  two  kinds,  JrankAenementy  and  vUlenageA  , 
«<  And,  of  frank-tencments,  fomc  are  held  fretly  in  con- 
*«  fideration  of  homage  and  knightrfervice  g  othcrs  in  free'- 
**  fo^^g^  witli  the  fervice  of  fealty  only,"  And  again  c,  <*  of 
*'  villenagcs  fome  are  pure,  and  others  privilcgcd.  He  that 
**  holds  in  fure  villenage  fliall  do  whatfoever  is  commanded 
**  hrm,  and  always  be  bound  to  an  uncertain  fcrvice*  The 
"  other  kind  of  villenage  is  called  villeiu  focage ;  and  thefe 
"  villein-focmen  do  villein  fervices,  but  fuch  as  are  certain 
.  ««  and  deterniined."  Ofwhich  the  fenfe  feems  to  bc  as  foilows: 
firft,  where  the  fervice  v^z^freey  but  uncertawy  as  military 
fervice  with  homage,  that  tcnure  was  callcd  Uic  tenure  in 

«  /.  4.  tr.  I.  <■•  28.  friviUgiatum,   ^:  tenet  in  purpxtUena^ 

f  Tenemerttortdfi  anud  Uberumj   aliud  gbfacietquicquideipraccrptumfucriffet 

xnttenagtum.   Item,  itbercrvm  aiiud  tcnc'  Jcmper  tenebitur  ad  incerta,    Aliud  genus 

tur  rtbcrefro  bemagio  et  fem^itlo  mi!itari\  villenagii  dicitur  ntillaetum  fcagum  j*  tt 

ahud  tn  l\bero  fuagio  cum  Jtdeiitate  tan^  hujufmodi  ntHtant  fcmanni-^  ^lllana  fa- 

tum,  §.  I.  ciunt  firvitia,  feJ  certa  et  ditcrmiuata* 

g  yillenagiittrum   aiiud  purum,   atiud  §•  5. 
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chivalry,  pirfervitium  militare^  or  by  knigBt-fcrvicC.  Second«« 
ly,  wherc  the^  fervice  was  not  only  firee^  but  alfo  certain,  as 
by  fealty  only,  by  rent  and  fealty,  isfc^  that  tenure  was  call- 
cd  liberum  focagiumy  or  free  focage*  Thefe  wcrc  the  onl^ 
free  holdings  or  tenements ;  the  others  wcre  viilenous  or  fcr-» 
vilc :  as,  thirdly,  where  the  fervice  was  hafe  in  it's  nature, 
and  uncertain  as  to  time  and  qUantity,  the  tenure  was  purum 
villenagiumy  abfolute  or  pure  villenage.  Laftly,  where  the 
^fervice  was  bafe  in  it's  nature,  but  reddced  to  a  certainiy^  this 
was  ftill  villenage,  but  diftinguiflied  from  the  othcr  by  thc. 
name  of  privileged  villenage,  viiienagium  privilegiatum  ;  or  it 
might  be  ftiil  called  focage  (from  the  certainty  of  it*s  fcrvices) 
but  degraded  by  their  hafenefs  into  the  inferior  title  of  villanum 
focagium^  villein-focage. 

I.  The  firft,  moft  univerfal,  and  cfteemed  the  moft  ho- 
nourable  fpecies  of  tenure,  was  that  by  knight-fervice,  called 
in  Latin  fervitium  miiitare,  and  in  law-French  chivalry^  or 
fervice  de  chivaler^  anfwering  to  thizfief<rhauhert  of  the  Nor- 
mans  ^*,  which  name  is  cxprefsly  given  it  by  the  Mirrour '. 
This  differed  in  very  fcw  ^oints,  as  wc  fliafl  prefently  fec, 
from  a  pure  and  proper  feud,  bcing  cntircly  military,  and  thc 
general  effe£l  of  the  feodal  cftablifliment  in  England.  To 
make  a  tenure  by  knight-fervicc,  a  dctcrminate  quantity  of 
land  was  ncceflkry,  which  was  callcd  a  knight's  fee,  feodum 
miiitare ;  the  mcaftire  of  which  in  3  Edw.  I,  was  cftimated 
at  twelve  ploughlands  ^^  ^nd  it^s  yaluc  (though  it  varied  with 
the  times ',)  in  the  reigns  of  Edward  L  and  Edward  II  *, 
was  ftated  at  20  /.  per  annunu  And  hc  who  held  this  pro" 
portion  of  land  (or  a  whole  fee)  by  knight-fcrvicc,  was 
bound  to  attend  his  lord  to  thc  wars  for  forty  days  in  cvery 
year,  if  called  upon  " :  wbich  attendance  was  his  reditus  or 
return,  his  rent  or  fervice,  for  the  land  he  claimed  to  hold. 
If  he  held  oztly  half  a  knight's  feC|  he  was  only  bound  to  at- 

h  Spelm*  CUjp,  219.  >n  Stat.  Weftm.  i^  c.  36*   Stat.  dk 

A  c.  2.  ^.27.  m//ir.  I  Edw.  II.  Co.  Litt.  69. 

k  pefih,  3  Edw.  I.  Co*  Lltt.  69»  '^  See  writs  for  this  purpoft  in  Afe'- 

1  a  Inft.  5^6.  tnorand*  Scaccb.  36.  prefixed  to  M«y« 

nard^f  yearbook*  £dw*  U* 

tcnd 
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tcnd  twcnty  days,  and  fo  in  proportion  ".  And  there  is  rea- 
fon  to  apprehend,  that  this  fervice  was  the  whole  that  our  an« 
ceftors  meant  to  fubje£l  themfelves  to ;  the  other  fruits  and 
confequences  of  this  tenure  being  fraudulently  fuperinducedy 
as  the  regular  (though  unforefeen)  appendages  of  the  feodal 
fyftem. 

This  tenure  of  knight-fervice  had  all  the  marks  of  a  ftri£l 
and  regular  feud :  it  was  granted  by  words  of  pure  donation,* 
dedi  et  cwcejft  •  \  was  transfcrred  by  inveftiture  or  dcHvcring 
corporal  poffeflion  of  the  land,  ufually  called  Iivcry  of  fcifin  ; 
and  was  perfcfled  by  homage  and  fealty.  It  alfo  drew  after 
it  thefe  feven  fruits  and  confequences,  as  infeparably  incident 
to  the  tcnure  in  chivalry ;  wz.  aids,  relief,  primer  feifin, 
wardfhip,  marriage,  iines  for  alienation,  and  efcheat  r  all 
which  I  (hall  endeavour  to  explain,  and  (hew  to  be  of  feodal 
originaL 

!•  AiDS  werc  originally  mere  benevolences  granted  by 

die  tenant  to  his  lord,  in  times  of  difficulty  and  diftrefs  ^  \ 

but  in  procefs  of  time  they  grew  to  be  confidered  as  a  matter 

of  right,  and  not  of  difcretion.     Thefe  aids  werc  principally 

three :  firft,  to  ranfom  the  lord's  perfon,  if  taken  prifoner  \ 

a  neceiFary  confequence  of  the  feodal  attachmcnt  and  fidelity : 

infomuch  that  the  negJetfl  of  doing  it,  whenever  it  was  iti 

thc  vafaFs  power,  was  by  the  ftriS  rigour  of  the  feodal  law 

an  abfolute  forfeiture  of  his  eftate  \    Secondly,  to  make  the 

lord's  eldeft  fon  a  knight;  a  matter  that  was  formerly  attend- 

cd  with  great  ceremony,  pomp,  and  expenfe.    This  aid  could 

not  be  demanded  till  the  heir  was  fifteen  years  old,  or  capa- 

ble  of  bearing  arm»':  the  intention  of  it  being  to  breed  up 

the  eldeft  fon  and  heir  apparent  of  the  feignory,  to  deeds  of  ^ 

arms  sind  chivalry,  for  the  better  defence  of  the  nation. 

Thirdly,  to  marry  the  lord's  eldeft  daughter,  by  giving  hcr 

a  fuitable  portion :  for  daughters'  portions  were  in  thofe  days 

extremely  flender  \  few  lords  being  able  to  fave  much  out  of 

"  Litt*  ^.  95«  ti  nott  aJvoIuHtatm  dem'?iorum*  Bra£tca« 

*  Co.  Litt.  9*  /•  2*  trt  1«  r.  16.  §«  S. 
f  Apxiliaf.unt  it  gratia  et  tion  dt  ju-        1  Feud,  /.  ».  /.  24. 
rt^^^ctm  d^^tndiunt  f.x  gratia  tfnentium        '  2  Inft.  233. 
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their  income  for  this  purpoTe  $  nor  could  tliey  acquire  mozsef 
by  other  means,  heing  wholly  converfant  in  matters  of  arms: 
nor,  by  the  nature  of  their  tenure,  could  they  charge  their 
lands  with  this,  or  any  other  incumbrances.  From  bearing 
their  proportion  to  thefe  aids  no  rank  or  profeflion  was  ex- 
empted :  and  therefore  evcn  the  monafteries,  till  thc  time  of 
their  difiblution,  contributed  to  the  kiiighting  of  their  foun- 
der^s  male  heir  (of  whom  their  lands  wcre  holden)  and  the 
tnarriage  of  his  female  defcendants  *.  And  one  cannot  but 
obfervc,  in  this  particular,  the  gteat  refemblance  which  the 
lord  and  vafal  of  the  feodal  lawbore  to  the  patron  and  client 
bf  the  Rdman  repubHc ;  between  whom  alfo  thete  fubfifted 
a  mutual  fealty,  or  engagement  of  defence  and  protcftion^ 
Fotj  with  regard  to  the  matter  of  aids,  there  were  three 
which  wcre  ufually  raifed  by  the  client  ^  viz.  to  marry  thc 
patron^s  daughter ;  to  pay  his  debts^  and  to  redeem  his  per- 
fon  from  captivity  ^ 

BuT  befides  thefe  amient  feodal  aids,  the  tyranny  of  lordaf 
by  degrees  exa£^ed  more  and  more ;  as,  aids  to  pay  the  lord's 
debts,  (probably  in  imitation  of  the  Roman»,)  and  aid$  to 
enable  him  to  pay  aids  or  reKefs  to  hie  fuperior  brd  ^  from: 
which  laft  indeed  the  king^s  tcnaiits  in  eapite  were,  from  thc 
niturc  of  their  tenure,  excufed,  as  thcy  held  immediatelyof 
the  king,  who  had  no  fuperior.  To  pfevcnt  thrs  abufey 
king.  John*s  tnagna  carta  ^  otdained^  that  no  aids  be  taken  b/ 
the  king  without  confent  of  parliament,  nor  in  any  wife  by 
inferior  lords,  fave  only  the  thfce  antient  ones  above-men- 
tioned.  But  thrs  provifion  was  omitted  in  Henry  IIPs  charter, 
and  the  fame  opprefliofli  were  continued  till  tlie  25  Edw.  I, 
when  the  ftatute  called  confirmatio  chartarum  was  enaded  ;. 
which  in  this  rcfpedi  revived  king  John's  charter,  by  ordain- 
ing  that  hone  but  the  antient  aids  ihoiild  be  taken.  But 
though  the  fpecies  of  aids  was  thus  reftrained,  yet  the  quantity 

•  Philips^s  life  of  Pole  I.  213.  erogarent\  tt  ah  boplbus  in  btlh  cMptot 

t  tlrat  autan  haec  inter  utrof^ue  officio'  rsdimerent,    Paal.  Mfnutius  dt  Jenatm 

rum  vidj^udi^ut  clienfes  ad  collocandas  Rmanc,  c»  i  • 

fenaterumJHias  defut  confcrrent  ^  inaerts         ■  caf.  lav  15^ 

alicni  dijfolutitnem  gratuitam  pccuniam 

of 


Ch.  J.  .  €f  Thihc^;  £$ 

of  eftch  ald  remained  arbitrary  and  uncertaln.  Sang  John'8 
charter  inde^  ordered,  that  all  aids  taken  by  inferior  lords 
ibould  be  reafonable  ^  i  and  that  the  aids  taken  by  the  king 
of  his  tenants  in  capite  (hould  be  fettled  by  parliament '.  But 
they  were  never  completely  afcertained  and  adjufted  till  the 
ftatute  Weftm.  i.  3  Edw.  I.  c.  36.  which  iixed  the  aids  of 
inferior  lords  at  twenty  fliillings,  or  the  fuppofed  twentieth 
part  of  the  annual  value  of  every  knighfs  fee^  for  making 
the  eldeft  fon  a  knight,  or  marrying  the  eldeft  daughter ;  and 
the  fame  was  done  with  regard  to  the  king^s  tenants  in  cafite 
by  ftatute  25  Edw.  III.  c.  1 1;  The  other  aid,  for  ranfom  of 
the  lord's  perfon,  being  not  in  it's  nature  capabie  of  any  cei^ 
tainty^  was  therefore  never  afcertained. 

2.  Reliefi  relevium^  was  before  mentioned  as  incident 
to  every  feodal  tenure,  by  way  of  fine  or  compofition  with 
the  lord  for  taking  up  the  eftate,  which  was  lapfed  or  fallen 
in  by  the  death  of  the  laft  tenant.  But,  though  reliefs  had 
their  original  while  feuds  were  only  life-eftates,  yet  they  con- 
tinued  after  feuds  became  hereditary  \  and  were  therefore 
looked  upon,  very  juftly,  as  one  of  the  greateft  grievances  of 
tenure  :  cfpecially  when,  at  the  firft  they  were  merely  arbi- 
trary  and  at  the  wiil  of  the  lord ;  fo  that,  if  he  pleafed  to 
demand  an  exorbitant  relief,  it  was  in  eS*e£^  to  difinherit  the 
heir  ^.  The  Englifh  ill  brooked  this  confequence  of  their 
new  adopted  policy ;  and  therefore  William  the  conqueror 
by  his  laws  •  afcertained  the  relief,  by  dircfting  (in  imitation 
of  the  Daniih  heriots)  that  a  certain  quantity  of  arms,  an4 
habUiments  of  war,  (hould  be  paid  by  the  earls,  barons,  and 
vavafours  refpe£lively  \  and  if  the  latter  had  no  arms,  they 
ihould  pay  100/.  William  Rufus  broke  through  this  com- 
pofition,  and  again  demanded  arbitrary  uncertain  reliefs,  as 
due  by  the  feodal  laws  :  thereby  in  effed  obliging  every  heir 
to  ncw-purchafe  or  redeem  his  land  • :  but  his  brother  Hcnry  I, 
by  the  chartcr  bcfore-mentioned,  reftored  his  father^s  law  ; 

V  cap,  15.  s  c.  My  23,  24. 

X  Ihpd,  14,  •  2  RolU  AUr.  514, 

J  Wright.  99» 
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and  ordained,  that  the  relief  to  be  paid  ftould  be  according 
to  the  iaw  fo  eftablifhed)  and  not  an  arbitrary  redemption  ^. 
But  afterwards,  when,  by  an  ordinance  in  27  Henrll.  calied 
the  affife  of  arms,  it  was  provided  that  cvery  man's  armour 
(hould  defcend  to  his  heir,  for  defence  of  the  realmi ;  and 
it  thereby  became  imprafbicable  to  pay  thefo  acknowlegements 
^  in  arms,  according  to  the  laws  of  the  conqueror,  the  com- 
pofition  was,  univerfally  accepted  of  loox.  for  cvery  1cnigfat*s 
fee  'y  as  we  iind  it  ever  after  eftablifhed  ^.  But  it  muft  be  re^ 
membered,  that  this  relief  was  only  then  papble,  if  the  heir 
;at  the  death  of  his  anceftor  had  attained  his  full  age  of  one 
and  twenty  ycars. 

3.  Vkiuer  /ei/tn  was  a  feodal  burthen,  only  incident  to 
the  kii1g's  tenants  in  capitey  and  not  to  thofe  who  held  of 
inferior  v>r  mefne  lords.  It  was  a  right  which  the  king  hac^ 
when  auy  of  his  tenants  in  capite  died  feifed  of  a  knight's  fee, 
to  receive  of  the  heir  (provided  hc  were  of  full  age)  one  whole 
year's  profits  of  the  lands,  if  they  Were  in  immcdiate  pofief*» 
fion ;  and  half  a  year's  profits,  if  the  lands  were  in  reverfion 
expeftant  on  an  eftate  for  life  •*.  This  feems  to  bc  littlc 
^more  than  an  additional  relief,  but  grounded  upon  this 
feodal  reafon  ;  that,  by  the  antient  law  of  feuds,  inmicdiately 
.upon  a  death  of  a  vafal  the  fuperior  was  entitled  to  enter  and 
take  feifin  or  pofleffion  of  thc  land,  by  way  of  prote<fiion 
againft  intruders,  tiH  the  heir  appeared  to  claim  it,  and  re- 
C<^ive  inveftiture :  during  which  interval  the  lord  was  eur 
'  titled  to  take  the  profits  ;  and,  unlefs  the  heir  claimed  with- 
in  a  year  and  day,  it  was  hy  the  flri£l  law  a  forfeiturc^ 
This  pra£lice  however  feems  not  to  have  long  obtained  in 
.England,  Jf  ever,  with  regard  to  tenure  under  inferior  lords ; 
but,  as  to  the  king's  tcnures  in  capiUj  the  primafeifina  was 
exprefsly  declared,  under  Henry  III  and  Edward  II,  to  be- 
long  to  the  king  by  prerogative,  in  contradiftinftion  to  other 
lords  ^      The  king  was  entitled  to  enter  and  receive  thc 

b  **  Haerei  noo  redimet  terram  faam  c  Glanv.  /.9.  f.  4.     Litt.  §.  izi» 

«*  Jicut  fdcuhat  temfore  fratrh  meif  fed  •  *J  Co.  Litt.  77. 

**  legitima  et  Jttfta  relevatione  relentabtt  *  F::id,  /•  2.  f .  24. 

**  eam.'*    (Text*  RoffeniJ cap.  34. }  f  Stat.  Marlbr.  c*  1  $•  1 7 £dw.  II.  c 3. 
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whole  profits  t)f  the  land,  tilF  livery.  was  fucd  ;  which  fuit 
being  commonly  made  within  a  year  and  day  next  after  thc 
death  of  the  tenant,  in  purfuance  of  the  ftrift  feodal  rule, 
thercforc  the  king  ufed  to  take  as  an  average  the  firfifruits^ 
that  is  to  fay^,  one  year^s  profits  of  the  land  «.  And  this  after- 
wards  gave  a  handle  to  the  popes,  who  claimed  to  be  feodal 
lords  of  the  church,  to  claim  in  like  manner  from  cvery 
clergyman  in  England  the-firft  year*s  profits  of  his  benefice, 
by  way  oi primitiaey  or  firft  fruits. 

4.  These  payments  were  only  due  if  the  hci^  wojS  of  fuU 
age  \  but  if  he  was  under  the  age  of  t wenty-one,  being  a  male, 
or  fourteen,  being  a  female  **,  the  lord  was.  entitkd  to  the 
Hvardfbip  of  the  heir,  and  was  called  the  guardian  in  chival- 
ry.  This  wardfhip  confiftcd  in  having  the  cuftody  of  the 
body  and  lands  of  fuch  heir,  without  any  account  of  the  pro- 
fits,  till  the  age  of  twenty-one  in  males,  and  fixteen  in  fe- 
males.  For  the  law  fuppofcd  the  hcir-male  unable  to  per- 
form  knight-fervice  till  twenty-onc  5  but  as  for  the  female, 
flic  was  firppofed  capable  at  fQurteen  to  marry,  and  then  her 
hufband  might  perform  the  fenfice.  *  The  lord  thereforc  had 
no  wardfliip,  if  at  the  death  of  the  anceftor  the  heir-male  was 
of  the  fuU  age  of  twenty-one,  or  the  hcir-female  of  fourtecn : 
yet,  if  flie  was  then  under  fourteen,  and  the  lord  once  had  her 
in  ward,  he  might  keep  her  fo  till  fixteen,  by  virtuc  of  the  fta- 
tutc  of  Weftm.  i.  3  Edw.  I.  c.  22.  the  two  additional  years 
being  given  by  the  legiflaturc  for  no  othcr  reafon  but  merely 
to  bencfit  the  lord  ^ 

This  wardfliip,  fo  far  as  it  related  to  land,  though  it  was 
not  nor  could  be  part  of  the  law  of  feuds,  fo  long  as  they  were 
arbitrary,  temporary,  or  for  life  only ;  yct,  when  they  became 
hcreditary,  and  did  confequently  often  defcend  upon  infants, 
who  by  reafon  of  thcir  age  could  neither  perform  nor  ftipu- 
late  for  the  fervices  of  the  fcud,  does  not  feem  upon  feodal 
principles  to  have  been  unreafonable.  For  the  wardfliip  of 
the  land,  or  cuftody  of  the  feud,  was  retained  by  the  lord, 

%  Staundf.  Prerog.  12.  i  lh':d'* 

^  Litt.  §•  103, 
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that  hc  might  out  of  the  profits  thcr^of  providc  z  fit  perfoix 
to  fupply  thc  infant's  fervices,  till  he  ftiould  be  of  agc  to  pcr- 
form  them  himfelf.  And,  if  wc  confider  the  feud  in  it's  orir 
ginal  import,  as  a  (lipend,  fee,  or  rcward  for  a£^ual  fervice,  it 
could  not  be  tliought  hard  that  the  lord  fhould  withhold  thc 
ilipendy  fo  long  as  the  fervicc  wa»  fufpended.  Though  un-' 
doubtcdly  to  our  Englifh  anceilors,  whcre  fuch  a  ftipendiary 
donation  wasa  merc  fuppofition  or  figmenti  it  carried  abun« 
dance  of  hardfiiip ;  and  accordingly  it  was  relievcd  by  the 
<:harter  of  Henry  L  bcfore-mentioncd,  which  took  this  cuftody 
from  the  lord,  and  ordatned  that  the  cuftody,  both  of  thc  land 
and  the  childrcn,  fiiould  belong  to  the  widow  or  next  of  kin. 
But  this  noblc  immunity  did  not  continuc  many  ycars. 

The  wardfliip  of  thc  body  was  a  confcqucnce  of  the  ward- 
fliip  of  the  land  ;  for  he  who  enjoyed  the  infant's  eftate  was 
thc  propereft  perfon  to  educate  and  maintaxn  him  in  his  infan- 
cy  :  :(nd  alfo,  in  a  political  view,  thc  lord  was  moft  conccm' 
ed  to  give  his  tcnant  a  fuitable  education,  in  order  to  qualify 
him  the  better  to  perform  thofe  ferviccs  ^hich  in  his  matu» 
rity  he  was  bound  to  render.  ^ 

When  the  male  heir  arrivcd  to  the  age  of  twenty-one,  or 
the  heir-female  to  that  of  fixteen,  they  might  fue  out  t;hcir 
iivery  or  eujti^ieinain  ^  \  that  is,  the  dclivery  of  thcir  lands  out 
of  thcir  guardian's  hands.  For  this  thcy  wcre  obliged  to  pay 
a  fine)  namcly,  half  a  year's  profits  of  the  land  \  though  this 
feems  exprefsly  contrary  to  magna  carta '.  Howcvcr,  in  con- 
fideration  of  their  lands  having  been  fo  long  in  ward,  they 
were  excufed  all  rcUefs,  and  the  king's  tcrjants  alfo  all  primer 
fcifins  *"•  In  ordcr  to  afcertain  tlie  profi^  that  arofc  to  the 
crown  by  thcfe  fruits  of  tenurc,  and  to  grant  the  heir  his  H- 
vcry,  the  itincrant  juftices,  or  juftices  in  eyre,  had  it  formcrly 
in  charge  to  make  inquifition  concerning  them  by  a  jury  of 
the  county ",  commonly  called  an  inquifttio  poft  iTiortcm  ^ 
wl^ich  was  inftituted  to  inquire  (at  the  death  of  any  man  of 
fortunc)  the  value  of  his  ettate,  the  tenure  by  which  it  was 

k  Co.  LUt.  77.  n»  Co.  Litt.  77. 
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holdcn,  and  who,  and  of  what  age  his  heir  was ;  thcreby  to 
afcertain  the  relief  and  value  of  the  primer  feifin,  or  the  ward- 
ftip  and  livery  accruing  to  thc  king  thereupon,  A  manner  of 
proceeding  that  came  in  procefs  of  time  to  be  greatly  abufed, 
and  at  length  an  intolerable  grievance  ;  it  being  one  of  the 
principal  accufations  againft  Empfon  and  Dudley,  the  wick^ 
cd  engines  of  Henry  VII,  that  by  colour  of  falfe  inquifition* 
they  compelled  many  perfpns  to  fue  out  livery  from  thc 
crown,  who  by  no  means  were  tenants  thereunto  **.  And, 
afterwards,  a  court  of  wards  and  liveries  was  ere£ted  ^,  for 
condudiing  the  fame  inquiries  in  a  more  folemp  and  Icgal 
manner. 

When  the  heir  thus  caipe  of  full  age,  provided  he  held  a 
knight'8  fee  tn  capite  under  the  crown,  he  was  to  receivc  thc 
order  of  knighthood,  and  was  compellable  to  take  it  upon  him, 
or  elfe  pay  a  fitie  to  the  king.  For,  in  thofe  heroical  timcs,  no 
perfon  was  qualificd  for  deeds  of  arms  and  chivalry  who  had 
not  received  this  order,  which  was  confcrred  with  much  pre- 
paration  and  folemnity.  Wc  may  plainly  difcovcr  thc  foot- 
iieps  of  a  fimilar  cuftom  in  what  Tacitus  rclates  of  the  Gcr- 
mans,  who,  in  order  to  qualify  their  young  men  to  bear  arms, 
prefented  them  in  a  full  afiembiy  with  a  fhield  and  lancc ; 
which  cercmony,  as  was  formerly  hintcd^  is  fuppofcd  to  havc 
been  th^  original  of  the  feodal  knighthood'.  This  prero- 
gative,  of  compelling  the  king^s  vafals  to  be  knighted,  or  to 
pay  a  fine,  as  exprefsly  recognxzed  in  parliament,  by  the 
ftatute  de  militibus,  I  Edw.  II  j  was  excrted  as  an  expedient 
for  raifing  mone/  by  many  of  our  beft  princes,  particularly 
by  Edward  VI  and  qucen  Elizabeth ;  but  yet  was  the  oc- 
cafion  of  heavy  murmurs  when  exerted  by  Charles  I :  among 
whofe  many 'misfortunes  i^  was,  that  neither  himfelf  nor  his 
pcople  feemcd  able  to  diftinguifh  bctween  the  arbitrary  ftretch, 
and  the  legal  cxertion,  of  prerogativc.  However,  among  thc 

o  4.  Infti  198.  ^*  frameaque jtntetitm ornanu  Hatcapud 

P  Stat.  32  Hen.  VIII.  C.  46.  «*  ///m  toga^  bic  primvs  jwuentae  bonos  : 

H  Vol.  I.  pag.  404.  **  ante  hoc  domuipanviderttur  '^  moxrei- 

r  «  Jn  ipfo  coniilio  vel  principum  aVt'  **  pubticoer    De  mor,  Cerm.  cap,  13, 
**  fui%^  vel  patefj  vel  propinjuusy  Jcuto 
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dal  obligation  was  confidered  as  reciprocal^  tke  lord  alfb  coulci 
not  alienate.his  feignory  without  the  confent  of  his  tc- 
nant,  which  confent  of  his  was  called  an  mtiomnunt.  This 
reftraint  upon  the  lords  foon  wore  away  \  that  upon  the  te« 
nants  continucd  longer.  For,  when  every  thing  came  in  pro- 
cefs  of  time  to  be  bought  and  fold,  the  lords  would  not  grant 
a  licence  to  their  tenant,  to  aliene,  without  a  fine  being  paid  ; 
apprehending  that,  if  it  was  reafonable  for  the  heir  to  pay  a 
fine  or  relief  on  the  renovation  of  his  patemal  eftate,  it  was 
much  more  reaf6nable  that  a  ftranger  (hould  make  the  fame 
acknowlegement  on  his  admiifion  to  a  newly  purchafed  feud. 
With  us  in  England,  thefe  fines  feem  only  to  have  been  ex» 
a£led  from  the  king's  tenants  in  capite^  who  were  never  able 
to  aliene  without  a  licence :  but,  as  to  common  perfons>  they 
were  at  liberty,  by  ^nagna  carta  ^,  and  the  ftatute  of  quia  emp* 
tores  **,  (if  not  earlicr)  to  aUene  the  whole  of  their  eftate,  to 
be  holdcn  of  the  fame  lord,  as  they  themfelves  held  it  of  be- 
fore.  But  the  king^s  tenants  in  capite^  not  being  induded 
under  the  general  words  of  thefe  ftatutes,  could  not  aliene 
without  a  licence  :  for  if  they  did,  it  was  in  antient  ftriftnefs 
an  abfolute  forfeiture  of  the  land  *  j  though  fome  have  imagin- 
cd  otherwife,  But  this  fcvcrity  was  mitigated  by  the  ftatute 
I  Edw.  III.  c.  12.  which  ordained,  that  in  fuch  cafe  the 
lande  fhould  liot  be  forfeited,  but  a  reafonable  fine  be  paid  to 
the  king.  .  Upon  which  ftatute  it  was  fettled,  that  one  third 
of  the  yearly  valuc  fhould  be  paid  for  a  licence  of  alienation  \ 
but,  if  the  tenant  prcfumed  to  aliene  without  a  licence,  a  full 
year's  value  ftiould  be  paid  ^. 

7.  The  laft  confequence  of  tenure  in  chivalry  was  efcheat ; 
which  is  the  determination  of  the  tenurc,  or  diffolution  of  the 
mutual  bond  between  the  lord  and  tcnant,  from  the  extinc- 
tion  of  the  blood  of  the  latter  by  either  natural  or  civil 
means  :  if  he  died  without  heirs  of  his  blood,  or  if  Iiis  blood 
was  corrupted  and  ftained  by  commiflion  of  treafon  or  felony  \ 
whereby  every  inheritablc  quality  was  entirely  blotted  out 

S  cap.  31.  I  %  Inft.  66, 

^  iS  £dw.  I.  c.  I»  •  ]i  Jbul.  67, 

"^  and 
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and  iboKlhcd.  In  fach  eafes  the  hnd  efcheated^  or  fell  back» 
to  the  lord  of  the  fee  ' ;  that  is^  the  tenure  was  determined 
by  breach  of  the  origiiial  condition^  ezprefled  or  implied  in 
the  feodal  donation.  In  the  one  cafe^  there  were  no  hcirs 
fubfifting  of  the  blood  of  the  firft  feudatory  or  purchafer,  to 
which  heirs  alone  the  grant  of  the  feud  extended ;  in*  the 
other,  the  tenant,  by  perpetrating  an  atrocious  crimc,  (hcwcd 
that  he  was  no  longcr  to  be  trufted  as  a  vafal,  having  for- 
gotten  his  duty  as  a  fubjed: ;  and  thercfore  forfeited  his  fcud^ 
which  he  held  under  the  implied  condition  that  he  ihould  not 
bc  a  traitor  or  a  felon.  The  confequcncc  of  which  in  both 
cafes  was,  that  thc  gift,  being  dctermincd^  refultcd  back  to 
the  lord  who  gave  if  • 

These  wcrc  the  principal  quaKtics^  fruitSj   and  confe* 

quenccs  of  the  tcnure  by  knight*fervice :  a  tcnurc,  by  which 

the  grcateft  part  of  the  lands  in  this  kingdom  werc  holden» 

and  that  principally  of  the  king  in  capite,  till  the  middle  of 

the  laft  ccntury  }    and  which  was  creatcd,  as  fir  Edward 

Coke  exprefsly  tcftifies  ",   for  a  military  purpofe ;  viz.  for 

defence  of  thc  rcalm  by  the  king's  own  principal  fubjc£k^^ 

which  was  judgcd  to  be  much  better  than  to  truft  to  hirclings 

or  forcigners.     The  dcfcription  hcre  given  is  that  of  knight- 

fcrvice  proper ;  which  was  to  attend  the  king  in  his  wars. 

There  were  alfo  fome  other  fpecies  of  knight-fervicc;  fo  call- 

ed,  though  impropcrly,  becaufe  the  fervice  or  rendcr  was  of 

a  frce  and  honourable  nature,  and  equally  unccrtain  as  to  the 

timc  of  rendcring  as  that  of  knight-fervice  proper,  and  be-* 

caufc  thcy  were  attcndcd  with  fimilar  fruits  and  confcqucnccs* 

Such  was  the  tenure  by  granj  ferjeanty  per  magnum  ferviiiumf 

whcreby  thc  tcnant  was  bound,  inftcad  of  ferving  the  king 

generally  in  his  wars,  to  do  fome  fpccial  honorary  fervicc  to 

the  king  in  perfon ;  as  to  carry  his  banner,  his  fword,  or  the 

like ;  or  to  be  his  butlcr,  champion,  or  othcr  ofiicer,  at  his 

coronation  **.     It  was  in   moft  othcr  refpefis  like  knight- 

fervice  p  ;  only  hc  was  not  bound  to  pay  aid*»,  or  cfcuage  '5 

i  Co.  Litt.  13.  P  Ibid,  %.  T58. 

m  Feud,  /.  2.  /•  86t  ^  a  Inft.  233. 

n  4  Infl.  192*  r  Utt.  ^.  158« 
o  Litt.  §•  153. 

and» 
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and,  whcn  tcnanf  by  knight-fcrvicc  paid  five  pounds  for  a 
rdief  on  cvery  knight'5  fcc,  tenant  by  grand  fcrjcanty  paid 
one  year's  value  of  his  land,  werc  it  much  or  little '.  Te- 
nure  by  cornage^  which  was,  to  wind  a  hom  when  thc  Scots 
or  other  encmics  entered  the  land,  in  ordcr  to  warn  the 
king'8  fubjefts,  was  (like  other  ferviccs  of  the  fame  nature) 
a  fpccies  of  grand  ferjcanty  *. 

These  fervices,  both  of  chivalry  and  grand  ferjeanty,  wcrc 
all  pcrfona],  and  uncertain  as  to  thcir  quantity  or  duration. 
But,  the  perfonal  attendance  in  knight-fervice  growing  trou- 
blcfome  and  inconvenient  in  many  refpe£ls,  the  tenants 
found  means  of  compounding  for  it  j  by  firft  fending  others 
in  thcir  fieadi  and  in  procefs  of  tip(ie  making  a  pecuniary  fa- 
tisfadion  to  the  lords  in  lleu  of  it.  This  pecuniary  fatisfac* 
tion  at  laft  camc  to  be  levied  by  afleiTments,  at  fo  much  for 
cvcry  knight'8  fee  \  and  thcrefore  this  kind  pf  tenure  \i\ra8 
CdSitd  fcutagium  in  Latin,  or fervitiumfcuti ,-  fcutum  bcing  thcn 
a  wcll-known  denomination  for  moncy :  and,  in  likc  manncr, 
it  was  called,  in  our  Norman  French,  efcuage  \  bcing  xndeed 
a  pecuniary,  inftcad  of  a  military,  fcrvice.  Thc  firft  time 
this  appcars  to  have.bccn  takcn  was  in  the  5  Hen.  II,  on  ac- 
count  of  his  cxpedition  to  Touloufe ;  but  it  foon  came  to  be 
fo  univcrfal,  tliat  pcrfonal  attendance  fcll  quite  into  difufe. 
Hence  we  find  in  our  antient  hiftorics,  that,  from  this  pcriod, 
when  our  kings  went  to  war,  they  lcvied  fcutages  on  their 
tenants,  that  is,  on  all  the  landholders  of  the  kingdom,  to 
defray  their  expenfcs,  and  to  hirc  troops :  and  thefc  aflei& 
ments,  in  the  time  of  Hcnry  II,  fcem  to  have  bccn  made  ar-? 
bitrarily  and  at  the  king's  pleafure,  Which  prerQgative  be- 
ing  grcatly  abufed  by  his  fucccffors,  it  bccame  matter  of  na- 
tional  clamour  \  and  king  John  was  obligcd  to  confent,  by 
his  magna  carta^  that  no  fcutagc  fhould  be  impofed  without 
confcnt  of  parliamcnt ".  But  this  claufe  was  omittcd  in  his 
fon  Henry  Iirschartcri  whcre  wc  only  find^,  that  fcutages 

•  Jbid%  §.  1 54«  nofirCy    mfi  per  cmmunt  conpViMm  regni 

•  U:d>  §.  156.  noftri.  cap.  la. 

•  NuUum  fcutagiitm  poMtur  m  regno  .      ^  caf.  37. 

or 
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or  efcuage  ihould  be  taken  as  tbey  were  ufed  to  be  taken  in 
the  time  of  Henry  II :  that  is,  in  a  reafonable  and  moderate 
manner.  Yet  afterwards  by  ftatute  25  Edw.  I,  c,  5  &  6. 
and  many  fubfequent  ftatutes  ^  it  was  again  provided,  that  the 
Jdng  ihould  take  no  aids  or  taflcs  but  by  the  common  aflent 
of  the  realm :  hence  it  was  held  in  our  old  books^  that  efcu- 
age  or  fcutage  could  not  be  levied  but  by  confent  of  pariia- 
ment  "f  j  fuch  fcutages  being  indeed  the  groundwork  of  all 
fucceeding  fubfidies,  and  the  land-tax  of  later  times. 

SiNCE  therefore  efcuage  diflFered  from  knight-fervice  in 
nothing,  but  as  a  compenfatiori  difFers  from  ackual  fervice, 
knight»-fervice  is  frequently  confounded  with  it.  And  thus 
Littleton  *  muft  be  underftood,  when  he  tells  us,  that  tenant 
by  homage,  fealty,  and  efcuage,  was  tcnant  by  knight-fer- 
vice :  that  is,  that  this  tenure  (being  fubfei-vient  to  the  mili- 
tary  policy  of  the  nation)  was  refpefted  *  as  a  tenure  in  chi- 
valry  ^.  But  as  the  aftual  fervice  was  uncertain,  and  de- 
pended  upon  emergences,  fo  it  was  neceffary  that  this  pecu- 
liiary  compenfation  fliould  be  equally  uncertain,  and  depend 
qn  the  affeffments  of  the  legiflature  fuited  to  thofc  emcrgcn- 
ces.  For  had  the  efcuage  been  a  fettled  invariable  fum  pay- 
able  at  certain  times,  it  had  been  neithef  more  nor  lefs  than 
a  mere  pecuniary  rent :  and  the  tenure,  inftead  of  knight-fer- 
vice,  would  have  then  been  of  another  kind,  called  focage  % 
of  which  we  (hall  fpeak  in  the  next  chapter. 

FoR  the  prefent  I  have  only  to  obferve,  that  by  ithe  dege<> 
perating  of  knight-fervice,  or  perfonal  military  duty,  into 
cfcuage,  or  pecuniary  affcffments,  all  the  advantages  (either 
promifed  or  real)  6f  thc  feodal  conftitution  were  deftroyed^ 
a;id  nothiug  but  the  bardlhips  remained.  Inftead  of  forming 
jfnational  militia  compofed  of  barons,  knights,  and  gentle- 
men,  bound  by  their  intereft,  their  honour,  and  their  oaths, 
%o  defend  their  king  and  country,  the  whole  of  this  fyftem  of 

s  See  Vol.  T.  pag.  140*  ^  Pro/eoJo  mHHanri^tttatur,     Flct. 

y  OW  Tcn.  tit»  Efeuagf9  7.  »•  ci  14.  §.  7. 
•  §.  103.  c  Lit^,  ^,  57,  I20. 

»  Wright.  i»z. 
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tenurcs  now  tended  to  nothing  elfe,  but  a  wrctchcd  means  of 
raifing  money  to  pay  an  army  of  occafional  merccnaries.     In 
thc  mean  timc  the  families  of  all  our  nobility  and  gciitry 
groaned  under  thc  intolerable  burthens,  which  (in  confe- 
quence  of  the  fiftion  adopted  after  thc  conqueft)  were  intro* 
duced  and  laid  upon  them  by  thc  fubtlcty  and  fineflc  of  the 
Norman  lawyers,     For,  bcfidcs  thc  fcutages  to  which  thcy 
were  liable  in  defedl  of  pcrfonal  attendancc,  which  however 
were  affeffed  by  themfelvcs  in  pariiament,  thcy  might  be  called 
upon  by  thc  king  or  lord  paramount  for  aidsy  whenevcr  his 
cldeft  fon  was  to  be  knighted  or  hi^  cldeft  daughter  married; 
not  to  forget  thc  ranfom  of  his  own  perfon.    The  hcir,  on 
thc  death  of  his  anceftor,  if  of  full  age,  was  plundcred  of  the 
firft  cmoluments  arifing  from  his  inheritance,  by  way  of  r^- 
tief  and  primer  fetfin ;  and,  if  under  age,  of  thc  whole  of  his 
eftate  during  infancy.      And  then,  as  fir  Thomas  Sniith  * 
very  feelingly  complains,  **  when  he  came  to  his  own,  after  • 
"  hc  was  Q\xt  oi  ivardjhipi  his  woods  decayed,  houfes  fallen 
**  down,  ftock  wafted  and  gone,  lands  let  forth  aud  plough- 
**  *ed  to  be  barren,"  to  reduce  him  ftill  farther,  he  was  yet  to 
pay  half  a  ycar's  profits  as  a  fine  for  fuing  out  his  livery ;  and 
alfo  the  price  or  value  of  his  marriagey  if  he  refufed  fuch  wifc 
as  his  lord  and  guardian  had  bartered  for,  and  impofed  upon 
him ;  or  twice  that  value,  if  he  married  another  woman. 
Add  to  this,  the  untimely  and  expenfive  honour  of  knigkthoody 
to  makc  his  poverty  more  completely  fplendid.     And  when 
by  thefc  dcduflions  his  fortune  was  fo  fhattcred  and  ruined, 
that  perhaps  he  was  obliged  to  fell  his  patrimony,  he  had  not 
cven  that  poor  privilege  allowed  him,  without  paying  an  cx- 
orbitant  fine  for  a  Ucence  of  alienation. 

•  « 

A  SLAVERY  fo  complicated,  and  fo  extenfive  as  this,  called 
aloud  for  a  remedy  in  a  nation  that  boafted  of  it's  freedom. 
Palliatives  were  from  timc  to  time  applied  by  fucccffive  afts 
of  parliament,  which  affuaged  fome  tcmporary  gricvances. 
Till  at  length  thc  humanity  of  king  Jamce  I  confented «,  in 
confideration  of  a  prcper  equivalent,  to  abolifli  them  all  j 

.  4  Ccixuzionw^  !•  3.  c*  5.  c  ^f.  Inft.  202« 
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though  the  plan  proceeded  not  to  effe£): ;  m  like  manner  as 
he  had  formed  a  fcheme^  and  began  to  put  it  in  execution, 
for  removing  the  feodal  grievance  of  heritable  jurifdiftions 
in  Scotland  %  which  has  fince  been  purfued  and  efFeded  by  the 
ftatute  20  Geo.  II.  c.  43  ^.  King  Jame^'8  plan  for  ex- 
changing  our  military  tenures  feems  to  have  been  nearly  the 
fame  as,  that  which  has  been  iince  purfued ;  only  with  tliis 
difference,  that,  by  way  of  compenfation  for  the  lofs  which 
the  crown  and  other  lords  would  fuftain,  an  annual  feefarm 
rent  was  to  have  been  fettled  and  infeparably  annexed  to  the 
crown,  and  aflured  to  the  inferior  lords,  payable  out  of  every 
knight^s  fee  within  their  refpeflive  feignories.  An  expedi- 
cnt,  feemingly  much  better  than  the  hereditary  excife,  which 
was  afterwards  made  the  ^)rincipal  equivalent  for  thefe  con- 
ceflions.  For  at  length  the  militacy  tenures,  with  all  their 
heavy  appendages  (having  during  the  ufurpation  been.difcon- 
tinued)  wercdeftroyed  at  one  blow  by  the  ftatute  1 2  Car.  II. 
c.  24.  which  ena£bs,  **  that  the  court  of  wards  and  liveries, 
*'  and  all  wardfliips,  liveries,  primcr- feifms,  and  oufter- 
**  lemains,  values  and  forfeitures  of  marriages,  by  reafon  of 
•*  any  tenure  of  the  king  or  othcrs,  be  totally  taken  away. 
•*  And  that  all  fines  for  alienations,  tenures  by  homage» 
**  knights-fervicc,  and  efcuage,  and  alfo  aids  for  marrying 
<*  the  daughter  or  knighting  the  fon,  and  all  tenures  of  the 
**  king  in  capite,  be  likewife  taken  away.  And  that  all  forts 
•*  of  tenures,  held  of  the  king  or  others,  be  turned  into  free 
•*  and  common  focage ;  fave  only  tenures  in  frankalmoign^ 
**  copyholds,  and  the  honorary  fervices  (without  the  flavifli 
•*  part)  of  grand  fcrjeanty."  A  ftatute,  wjiich  was  a  greatcr 
acquifition  to  the  civil  property  of  this  kingdom  than  even 
tnagna  carta  itfelf :  fince  thajt  only  pruned  the  luxuriances 
that  had  grown  out  of  the  military  tenures,  and  thereby  pre- 
ferved  them  in  vigour ;  but  thc  ftatute  of  king  Charles  ex- 
tirpated  thc  whole,  and  demolifl^d  both  root  and  branches. 

f  Dalrymp.  of  feudt.  192.  boJdirg  (equiTalent  to  the  knight-fervict 

%  By  another  ftatute  of  the  fame  year    of  £n|{Und)  i&  for  evcr  aboliihed  \a  Scot* 
(20  Oeo.  !!•  c.  50.]  the  tcnure  ofwdrd'    land. 


78  r/&^  RiGHTi  Bo6kII.' 


CHAPTER     THE    ^IXTtt. 


OF  THE  MODERN  ENGLISH  TENURES. 


ALTHOUGH,  by  the  mcand  that  were  mcntioncd 
in  the  preceding  chapter,  the  oppreffive  or  military 
part  of  the  feodal  conftitution  was  happily  done  away,  yet 
we  are  not  to  imagine  that  thc  conftitution  itfelf  was  utterly 
laid  afide,  and  a  new  one  introduced  in  it's  room :  fince  by 
the  ftatute  12  Car.  11.  the  texiurcs  of  focage  and  frankal- 
moign,  the  honorary  fervices  of  grand  ferjeanty,  and  the 
tenure  by  copy  of  court  roll  were  rcferved  •,  nay  all  tenures 
in  general,  except  frankaimoign,  grand  ferjeanty,  and  copy* 
hold,  were  reduccd  to  one  general  fpecies  of  tenure,  thcn 
well  known  and  fubfifting,  callcd  free  and  common  focage» 
And  tliis,  being  fprung  from  the  fame  feodal  origipal  as  the 
reft,  demonftrates  the  neceffity  of  fuUy  contemplating  that 
antient  fyftcm ;  fince  it  is  that  alone  to  which  we  can  recur, 
to  explain  any  fecming  or  real  difficulties,  that  may  arife  in 
our  prefent  mode  of  tenure. 

The  military  tenure,  or  that  by  knight-fervice,  confifted 
of  what  werc  reputcd  the  moft  free  and  honourable  fervices, 
but  which  in  their  naturc  were  unavoidably  uncertain  in  re- 
fpe£t  to  the  time  of  thcir  performance.  The  fecond  fpcciea 
of  tenure,  ox  free-focage^  confifted  alfo  of  frce  and  honourable 
fervices ;  but  fuch  as  were  liquidated  and  reduced  to  an  abfo- 
lute  certainty.  And  this  tenure  not  only  fubfifts  to  this  day» 
but  has  in  a  manner  abforbcd  and  fwallowcd  up  (fince  the 

ftatute 


ftatute  of  Charles  the  fecond)  almpft  evety  other  fpecies  of 
tenure.     And  to  this  we  are  next  to  proceed. 

II.  SocAGE,  in  it's  moft  general  and  extenfive  (ignifica-' 
tion,  feems  to  denote  a  tenure  by  any  certain  and  determinate 
fervice.  And  in  this  fenfe  it  is  by  our  antient  writers  con- 
ftantly  put  in  oppofition  to  chivalry,  or  knight-fervice,  where 
the  render  was  precarious  and  uncertain.  Thus  Bra£):on  *  5 
if  a  man  holds  by  a  rent  in  money,  without  any  efcuage  or 
ferjeanty,  ^**  id  tenementum  dici  pdejl  focagium  :**  but  if  you 
add  thereto  any  royal  fervice,  or  efcuage  to  any,  the  fmalleft^ 
amount,  **  il/ud  dici  poterit  feodem  militareJ*'  So  too  tlie  au- 
tlior  of  Fleta  •*  5  ^^ex  donationibusyfervitia  militaria  vel  magnae 
*^  fcrjantiae  non  contincUtibuSj  oritur  nobis  quoddam  nomen  gene» 
**  rale^  quod  ejl  fcagium!^  Littleton  alfo  ^  defines  it  to  be^ 
where  the  tenant  holds  his  tenement  of  the  lord  by  any  cer^ 
taln  fervice,  in  lieu  of  all  other  fervices  %  fo  that  they  be  not 
fervices  of  chivalry,  or  knight-fervice.  And  therefore  after- 
wards  ^  he  tells  us,  that  whatfoever  is  not  tenure  in  chivalry 
is  tenurc  in  focage :  in  like  manner  as  it  is  defined  by  Finch  * 
a  tenure  to  be  done  out  of  war.  The  fervice  muft  thereforc 
be  certain,  in  order  to  denominate  its  focage ;  as  to  hold  by 
fealty  and  20 j*.  rent;  or,  by  homage,  fealty,  and  20/.  rent; 
br,  by  homage  and  feahy  without  rent ;  or,  by  fealty  and 
certain  corporal  fervice,  as  ploughing  the  lord's  land  for  three 
days;  or,  by  fealty  only  without  any  other  fervice :  for  all 
thefe  are  tenures  in  focage  ^ 

BuT  focage,  as  was  hinted  in  the  laft  chapter,  is  of  two 
forts :  ^rfl^-focage,  where  the  fervices  are  not  only  certain, 
but  honourable:  and  vi//fm-focage,where  the  fervices»  though 
certain,  are  of  a  bafer  nature.  Such  as  hold  by  the  formcr 
tenure  are  called  in  Glanvil  ^,  and  other  fubfequent  authors, 
by  the  name  of  liberi  fohemanniy  or  tenants  in  free-focagc. 
Of  this  tcnure  we  are  firft  to  fpeak ;  and  this,  both  in  the  na- 
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ture  of  it'8  ferviGCt  and  the  fruits  amd  confequences,  apper- 
taining  theretOj  was  always  by  xnuch  the  moft  free  and  inde- 
pendent  fpecies  of  any.     And  therefore  I  cannot  but  aflent 
to  Mr  Somner^s  etymology  of  the  word  ^ :   who  derives  it 
from  the  Saxon  appellation  focj  which  fignifies  liberty  or 
priyilege,  and,  being  joined  to  a  ufual  terminatioUj  is  caUed 
focage^  iu  L^itin  Jocagium  ;  fignifying  thereby  a  free  or  privi» 
leged  tenurc  *•    This  etymology  feems  to  be  much  more  juft 
than  that  of  our  common  lawyers  in  general,  who  deriye  it 
firom  focay  an  old  Latin  word  denoting  (as  they  tell  us)  a 
plough :  for  that  in  antient  timc  this  focage  tenure  confifted 
in  nothing  elfe  but  fcrvices  of  huftandry,  which  the  tenant 
was  bound  to  do  to  his  lord,  as  to  plough,  fow,  or  rcap  for 
him ;  but  that  in  procefs  of  time,  this  fendce  was  changed 
into  an  annual  rent  by  confent  of  all  parties,  and  that,  in  me- 
mory  of  it's  original,  it  ftiU  retains  the  name  of  a  focage  or 
plough-fervicc  ^*     But  this  by  no  means  agrees  with  what 
Littleton  himfelf  tells  us  ^  that  to  hold  by  fealty  only,  with- 
out  paying  any  rent,  is  tenure  in  focage ;  for  here  is  plainly 
no  commutation  for  plough-fervice.     Befides,  even  fervices, 
confefTcdly  of  a  miiitary  nature  and  original,  (as  efcuage, 
which,  while  it  remaincd  uncertain,  was  equivalent  to  knight- 
fervice,)   the  inftant   they  were    reduced   to   a   certainty 
changed  both  their  name  and  nature,  and  were  called  focage". 
It  was  the  certainty  therefore  that  denominated  it  a  focage  te- 
nure;  and  nothing  fure  could  be  a  greater  liberty  or  privilegc, 
than  to  have  the  fervice  afcertained,  and  not  left  to  the  arbi« 
trary  calls  of  the  lord,  as  in  the  tenures  of  chivalry.     Where- 
for?  alfo  Britton,  who  defcribes  lands  in  focage  tenure  under 
the  name  oi fraunhe  ferme ",  tells  us,  that  they  are  **  lands 
«*  and  tenements,  whereof  the  hature  of  the  fee  is  changed 
«  by  feoffment  out  ofchivalry  iox  certain  yearly  fervices,  and 
««  in  refpeft  whereof  neither  homage,  ward,  marriage,  nor 
*<  relief  can  be  demanded."    Which  leads  us  alfo  to  another 
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obfetvaiiion,^  that  if ibcag^  tenuxes  wece  of  Aich  bafe  and  fervilc 
origiBal)  it  is  bard  to  account  for  the  yery  great  immunities 
whick  the  tenants  of  them  always  enjoyed ;  fo  highly  fuperior 
to  thofe  of  the  tenants  by  chi^alry,  that  it  was  thought,  in  the 
reigns  of  both  EdMrard  I  and  Charles  II}  a  point  of  the  ut- 
moA  importance  and  vahie  to  the  tenants,  to  reduce  the  te- 
nore  by  knigbt-fervice  to  fraimk  ferme  or  teiiure  by  focage. 
We  may  thereforC)  I  think»  fairly  conclude  in  favour  of  3omr 
ner^s  etymology,  and  th«  liberal  extra£tion  of  the  tennre  ia 
free'  iceagei  againft  the  authority  even  of  Littleton  himfelfc 

Taking  this  then  to  be  the  meaning  of  the  word,  it  feems 
probabJe  that  the  focagc  t^nures  were  the  relics  of  Saxon  li*- 
hcrty ;  retained  by  fuch  perfons  as  had  neither  forfcited  them 
to  the  king,  nor  been  bbliged  to  exchange  their  tenure,  for 
the  more  honourablc,  as  it  was  called,  but  at  the  fame  time 
more  burthenfome,  tenure  of  knight-fervice.  This  is  pecu- 
liarly  remarkable  in  thc  tenure  which  prevails  in  Kent,  called 
gavelkind,  which  is  generally  acknowledged  to  be  a  fpecies  of 
foCage  tenure  ® ;  the  prefervation  whereof  inviolate  from  the 
innovations  of  the  Norman  conqueror  is  a  faft  univerfally 
known.  And  thofe  who  thus  preferved  their  liberties  were 
faid  to  hold  in  free  and  common  focage. 

As  therefore  the  grand  criterion  and  diftinguifliing  maric 
of  this  fpecies  of  tenure  are  the  haviiig  it*s  renders  or  fervices 
afcertained,  it  will  include  under  it  all  other  methods  of  hold- 
itig  free  lands  by  certain  and  invariable  rents  and  duties :  and, 
in  particular,  petit  ferjeantyy  tenure  in  burgage^  and  gavelkind. 

Wb  may  remember,  that  by  the  ftatute  12  Car.  IL  grand 
ferjeanty  is  not  itfelf  totally  abolifhed,  but  only  the  flaviih 
appendages  belonging  to  it ;  for  the  honorary  fervices  (fuch 
as  carrying  the  king^s  fword  or  banner,  ofBciating  as  his  but- 
ler,  carver,  faV.  at  the  coronation)  are  ftill  refervcd.  Now 
petitferjeatUy  bears  a  great  refemblance  to  grand  ferjeanty ;  for 
as  the  one  is  a  perfonal  fervice,  fo  the  other  is  a  rent  or  ren- 
dcr,  both  tending  to  fome  purpofe  relative  to  the  king's  per- 
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fon.  Pctit  fcrjeanty,  as  dcfincd  by  Littlcton  ^^  confifts  in 
holding  lands  of  the  king  by  thc  fcrvicc  of  rcndcring  to  him 
annually  fomc  fmall  implemcnt  06  war,  ad  a  bow,  a  fword,  a 
lancc,  an  arrow,  or  the  likc.  This,  hc  feys  ^^  1$  but  focage 
in  cfFcft ;  for  it  is  no  pcrfonai  fervicc,  but  a  ccrtiiin  rent : 
and,  we  may  add,  it  is  clearly  no  predial  fervice,  or  fervicc 
of  the  plough,  but  in  all  refpcfts  liberum  et  commune  ficagium- f 
only  being  held  of  the  king,  h  is  by  way  of  eminence  dig- 
nified  with  thc  titlc  of  parvum  fir^vttium  regisj  or  petit  fer- 
jcanty.  And  tnagna  carta  rcfpcGcd  it  in  this  light,  when  it 
cnadlcd  \  that  no  wardfliip  of  thc  lands  or  body  fliould  bc 
claimcd  by  the  king  in  virtue  of  a  tenure  by  petit  fcrjieanty. 

Tenure  in  burgage  is  defcribed  by  Ghnvil  *,  and  is  ex- 
prefsly  faid  by  Littleton  %  to  be  but  tcnurc  in  focagc  :  and  it 
is  where  thc  king  or  other  perfon  is  lord  of  an  antient  bo- 
rough,  in  which  the  tcnements  are  held  by  a  rent  certain  ". 
It  is  indced  only  a  kind  of  town  focage ;  as  common  focage^ 
by  which  othcr  lands  arc  holdcn,  is  ufually  of  a  rural  naturc. 
A  borough,  as  we  have  formerly  fecn,  is  ufually  diflinguiflied 
from  other  towns  by  thc  right  of  fending  membcrs  to  parlia- 
mcnt ;  and,  whcrc  the  right  of  eleftion  is  by  burgagc  tcnure, 
that  alone  is  a  proof  of  the  antiquity  of  the  borough.  Tenuic 
in  burgagc  therefore,  or  burgagc  tenure,  is  wherc  houfes,  or 
lands  which  werc  formerly  the  fcitc  of  houfes,  in  an  anticnt 
lx>rough,  are  held  of  fome  lord  in  common  focage,  by  a  cex- 
tain  eilabliflied  rcnt.  And  thcfe  fccm  to  have  withftood  the 
Ihock  of  the  Norman  encroachments  principally  on  account 
of  their  infignificancy,  which  made  it  not  worth  while  t» 
compel  them  to  an  alteration  of  tenure ;  as  an  hundrcd  of 
them  put  togethcr  wouJd  fcarce  have  amounted  to  a  knight'3^ 
fec.  Bcfidcsj  thc  owners  of  thcm,  being  chiefly  artificers  and 
perfons  engaged  in  tradc,  could  not  with  any  tolcrablc  pro- 
pricty  be  put  on  fuch  a  military  cftabliflimcnt,  as  the  tenurc 
in  chivalry  was.  And  hcre  alfo  we  have  again  an  inftance, 
wherc  a  tenure  is  confcfledly  in  focage,  and  yct  could  not 
poflibly  cvcr  havc  bcen  hdd  by  plough-fcrvice  \  fince  the  tc- 
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nants  muft  have  been  citizens  or  burghers,  the  fituation 
frequently  a  walled  town,  the  tenement  a  fingle  houfe ;  fo 
that  none  of  the  owners  was  probably  mafter  of  a  plough,  or 
wa$  able  to  ufe  one,  if  he  had  it.  The  free  focage  therefore, 
in  which  thefe  tenements  are  held,  feems  to  be  plainly  a  rem- 
nant  of  Saxon  liberty ;  which  may  alfo  account  for  the  great 
variety  of  cuftoms,  affeding  many  of  thefe  tenements  fo  held 
in  antient  burgage :  the  principal  and  moft  remarkable  of 
which  is  that  called  Borough-Englijby  fo  named  in  contradif- 
.tindion  as  it  were  to  the  Norman  cuftoms,  and  which  i$ 
taken  notice  of  by  Glanvil  *,  and  by  Littleton  * ;  v/z.  that 
thc  youngeft  fon,  and  not  the  eldeft,  fucceeds  to  the  burgagc 
tenement  on  the  death  of  his  father.  For  which  Littleton  ^ 
gives  this  rcafon ;  becaufe  the  younger  fon,  by  reafon  of  his 
tender  age,  is;iot  fo  capablc  as  the  reft  of  his  brethren  to  help 
himfelf.  Other  authors  '  have  injdeed  given  a  much  ftranger 
reafon  for  this  cuftom,  as  if  the  lord  of  the  fee  had  antiently  a 
right  of  concubinage  with  his  tena'nt's  wife  on  her  wedding-^ 
night ;  and  that  therefore  the  tenement  defcended  not  to  tlie 
cldeft,  but  the  youngeft  fon  j  who  was  mcve  certainly  thc 
of&pring  of  the  tenant.  But  I  cannot  leam  that  ever  this 
cuftom  prevailed  'in  England,  though  it  certainly  did  in 
Scotland,  (under  the  namc  of  mercheta  or  marcheta)  till 
aboliftied  by  Malcolm  III  *.  And  perhaps  a  more  rational 
account  than  either  may  be  fetched  (though  at  a  fufRcient 
diftance)  from  the  praftice  of  the  Tartars ;  among  whom, 
according  to  father  Duhalde,  this  cuftom  of  defcent  to  the 
youngeft  fon  alfo  prevails.  That  nation  is  compofed  totally 
of  ihepherds  and  herdfmen ;  and  the  elder  fons,  as  foon 
as  they  are  capable  of  leading  a  paftoral  life,  migrate  from 
their  father  with  a  certain  allotment  of  cattle ;  and  go  to  feek 
a  new  habitation.  The  youngeft  fon  therefore,  who  conti- 
fiues  lateft  with  the  father,  is  naturally  the  heir  of  his  houfe, 
the  reft  being  already  provided  for.  And  thus  we  find  that, 
among  many  other  northem  nations,  it  was  the  cuftom  for  all 
thc  fons  but  one  to  migrate'  from  the  father,  which  one  bc« 
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tcame  liis  lieir  *.  So  that  poffibly  this  cuftom,  wherevet  it  pre- 
Vails,  may  be  thc  rcmnant  of  that  paftoral  ftatc  of  our  Britifli 
and  German  anccftors,  which  C«far  and  Tacitus  defcribe. 
Other  fpecial  cuftoms  there  arc  in  different  burgage  tenurcs  ; 
as  that,  in  fome,  thc  wife  ftiall  be  endowed  of  all  hcr  hufl>and's 
tehements  %  and  not  of  the  third  part  only,  as  at  the  commcm 
law :  and  that,  in  others,  a  man  might  difpofe  of  his  tenements 
by  will  **,  which,  in  general,  was  not  permitted  after  the  con- 
queft  till  the  reign  of  Henry  the  eighth  5  thpugh  in  the  Saxon 
times  it  was  allowable  *.  A  pregnant  proof  that  thefe  liber* 
tle$  of  focage  tenure  were  fragments  of  Saxon  libcrty. 

^  The  nature  of  the  tenure  in  gavelkind  aflbrds  us  %  ftill 
ftronger  argument.  It  is  univerfally  known  what  ftruggles 
the  Kentifti  men  made  to  preferve  their  antiei\t  liberties,  and 
with  how  much  fucccfs  thofe  ftruggles  were  attended.  And 
as  it  is  principally  here  that  we  meet  with  the  cuftom  of  ga^- 
.  velkiud,  (though  it  was  and  is  to  be  found  in  fome  other  parts 
of  the  kingdom  ^)  we  may  fairly  conclude  that  this  was  a  part 
of  thofe  Hbeities ;  agreeably  to  Mr  Selden's  opinion,  that  ga* 
velkind  before  the  Norman.conqueft  was  the  general  cuftom 
of  the  realm  *.  The  diftinguifliing  pi^opertics  of  this  tenurc 
are  various :  fome  of  the  principal  are  thefe ;  i.  The  tcnant 
is  of  age  fufficient  to  aliene  his  eftate  by  feofFment  at  the  age 
of  fiftecn  *'.  2.  The  eftate  does  not*efcheat  in  cafe  of  an  at- 
tainder  and  execution  for  felony ;  their  maxim  bcing,  "  dic 
*^  father  to  the  bough,  the  fon  to  the  plough  *.**  3.  In 
moft  places  he  had  a  power  of  devifing  lands  by  will,  beforc 
the  ftatute  for  that  purpofe  was  made  ^.  4.  The  lands  dc- 
ifcend,  not  to  the  cldeft,  youngeft,  or  any  one  fon  only,  but  to 
all  the  fons  together  ^ ;  which  was  indeed  antiently  the  moft 

k  Fater  cunBot  fiVm  aduhos  afepellt'  frefuens  et  ufitata  fuit :  poftea  caeterh 
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«fi^  courfe  of  defcent  all  over  England  *",  tiiough  in  partl- 
cubr  placea  particular  cuftoms  prevailed.  Thefe,  among 
other  properties,  diftinguifhed  this  tenure  in  a  moft  remark- 
able  manner :  and  yet  it  is  faid  to  be  only  a  fpecies  of  a  focage 
tenure,  modified  by  the  cuftom  of  the  country  5  the  lands  * 
being  holden  by  fuit  of  court  and  fealty,  which  is  a  fervice  in 
Wb  nature  certain  ".  .Wherefore,  by  a  charter  of  king  John  •> 
Hub^rt  archbifliop  of  Canterbury  was  authorifed  to  exchange 
thc  gavelkind  tenures  holden  of  the  fee  of  Canterbury  into 
tenures  by  knightVfervice;  and  by  ftatute  31  Hen.  VIII. 
c.  3,  for  difgavelling  the  lands  of  divers  lords  and  gentlemen 
in  thc  county  of  Kent,  they  are  direfted  to  be  defcendible  for 
the  future  lHe  other  lands  nvhich  were  never  holden  byfervice  of 
focage.  Now  the  immunities  which  the  tenants  in  gavelkind 
enjoyed  were  fuch,  as  we  cannot  conceive  fhould  be  conferred 
upon  mere  ploughmen  and  peafants :  from  all  which  I  think 
it  fufficiently  clear,  that  tenures  in  free  focage  are  in  general 
of  a  nobler  original  than  is  ai&gned  by  Littleton,  and  after 
Jum  by  the  bulk  of  our  common  lawyers. 

Having  thus  diftributed  and  diftinguiflicd  the  feveral  fpe- 
cies  of  tenure  in  free  focage,  I  proceed  next  to  fliew  that  this 
alfo  partakes  very  ftrongly  of  the  feodal  nature.  Which  may 
probaWy  arife  from  it's  antient  Saxon  original  j  fince  (as  was 
before  obfervedP)  feuds  were  not  unknown  among  thc 
Saxons,  though  they  did  not  form  a  part  of  their  military  pp- 
Hcy,  nor  were  drawn  out  into  fuch  arbitrary  confequences  as 
among  the  Normans.  It  feems  therefore  reafonable  to  ima- 
gine,  that  focage  tenure  exifted  in  much  the  fame  ftate  bcfore 
the  conqueft  as  after  5  that  in  Kent  it  was  preferved  with  a 
high  band,  as  our  hiftories  inform  us  it  was  \  and  that  the 
rett  of  the  focage  tenures  difperfed  through  England  efcaped 
the  general  fate  of  other  property,  partly  out  of  favour  and 
afFeflion  to  their  particular  owners,  and  partly  from  their  own 
infignificancy :  fince  I  do  not  apprehend  the  number  of  fo- 
cage  tenures  foon  after  the  conqucft  to  have  been  vcry  confi- 
derable,  nor  their  value  by  any  means  large ;  till  by  fucceilive 
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charters  of  enfraHchifemcnt  grantcd  to  thc  tenants,  which 
are  particularly  mentioned  by  Britton  ^,  their  number  and 
value  began  to  fwell  fo  far,  as  to  make  a  diftinft,  and  juftly 
cnvied,  part  of  our  Englifh  fyftem  of  tenurcs. 

HowEVER  this  may  be,  the  tokens  of  their  feodal  original 
will  evidently  appear  from  a  fliort  comparifon  of  the  incidcnts 
and  confequenccs  of  focage  tenure  with  thofe  of  tcnure  in  chi- 
valry  ^  remarking  their  agreement  or  difierence  as  we  go  along. 

1.  In  the  firft  place,  then,  both  were  held  of  fuperior  lords ; 
one  of  the  king,  either  immediately,  or  as  lord  paramount, 
and  (in  the  latter  cafe)  of  a  fubjeft  pr  mefne  lord  betweea 
the  king  and  the  tcnant. 

2.  BoTH  wcre  fubjeft  to  thc  feodal  return,  render,  rent,  or 
fervice  of  fomcfort  or  other,  which  arofe  from  a  fuppofition 
of  an  original  grant  from  the  lord  to  the  tenant.  In  the  mi« 
litary  tenure,  or  more  proper  feud,  this  was  from  it's  naturc 
uncertain  \  in  focage,  which  was  a  feud  of  the  improper  kind, 
it  was  certain,  fixcd,  and  determinate,  (though  perhaps  no^ 
thing  more  than.bare  fcalty)  and  fo  continues  to  this  day. 

3.  BoTH  were,  from  their  conftitution,  univcrfally  fubjcft 
(over  and  above  all  other  renders)  to  the  oath  of  fealty,  or 
mutual  bond  of  obligation  between  the  lord  and  tenant^ 
Which  oath  of  fealty  ufually  draws  after  it  fuit  to  the  lord's 
court.  And  this  oath  every  lord,  of  whom  tenements  are 
holden  at  this  day,  may  and  ought  to  call  upon  his  tenants  to 
take  in  his  court  baron  \  if  it  be  only  for  the  reafon  given  by 
Littkton  %  that  if  it  be  neglcfted,  it  will  by  long  continuance 
of  time  grow  out  of  memdry  (as  doubtlefs  it  frequently  hath 
done)  whether  the  land  be  holden  of  the  lord  or  not  \  and  fo 
he  may  lofe  his  feignory,  and  the  profit  which  may  accrue  tQ 
him  by  efcheats  and  other  contingencies  ^ 

4.  The  tenure  in  focage  was  fubjeft,  of  common  right, 
to  aids  for  knighting  the  fon  and  marrying  the  cldeft  daugh- 

q  c.  66.  t  Eo  maxime  praeftandum  eftt  ne  diihum 
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ter  ^* :  which  wcrc  fixed  bj  the  ftatute  Weftm.  i,  c.  36.  at 
ao  j.  for  every  20  /•/<r  annum  fo  held^  as  in  knight-fervice. 
Thefe  aids,  as  in  tenure  by  chivalry,  wcre  originally  mcrc 
iienevolences,  though  afterwards  claimed  ^  matter  of  right  j 
but  werc  all  aboUftied  by  the  ftatute  12  Car.  IL 

5.  Relief  is  due  tipon  focage  tenure,  as  well  ase  upon  te- 
nure  in  chivalry  :  but  the  manner  of  taking  it  is  very  diffe- 
rent.  The  relief  on  a  knight's  fee  was  5  /.  or  one  qjuarter  of 
the  fuppofed  value  of  tbe  land  5  but  a  focage  rclief  is  one 
year's  rent  or  render,  payable  by  the  tenant  to  thc  lord,  bc 
the  fame  either  great  or  fmall  '^ :  and  therefore  Brafton  *  will 
not  allow  this  to  be  properly  a  relief,  but  quaedam  praeftati^ 
ioco  relevxi  ia  recqgnitionem  domini,  So  too  the  ftatute  28 
Edw^  I.  c.  I .  declares,  that  a  frec  fokeman  fliall  give  no  relief^ 
but  ftiall  double  his  rent  after  the  death  of  his  anceftor,  ac- 
'cording  to  that  which  he  hath  ufed  to  pay  his  iord,  and  ftaall 
not  be  grieved  above  meafure^  Reliefs  in  knight-fervice  werc 
only  payable,  if  the  heir  at  the  death  of  his  anceftor  was  of 
f ull  age :  but  in  focage  they  were  due  even  though  the  heir 
was  under  age,  becaufe  the  lord  has  no  wardftiip  over  him  ^p 
Thc  ftatute  of  Charles  II  referves  the  reliefs  incident  to  fo- 
cagc  tenures  \  and  therefore,  wherever  lands  in  fee  fimple  are 
holden  by  a  rent,  relief  is  ftill  due  of  convnon  rl^ht  upon  the 
death  pf  a  ten^nt  *. 

6.  Primer  feifin  was  incident  to  the  king's  focage  tenants 
m  capite,  as  well  as  to  thofe  by  knight-fervice  *.  But  tenancy 
in  capite  as  well  as  primer  feiHns  are,  among  the  other  feodal 
burthcns,  entirely  aboliftied  by  the  ftatute. 

7.  Wardship  is  alfo  incident  to  tenure  in  focage ;  but 
of  a  nature  very  difFerent  from  that  incident  to  knight-fer- 
yice.  For  if  the  inberitancp  defcend  to  an  infant  under 
fourteen,  the  wardftiip  of  him  does  not,  nor  ever  did,  belong 
to  the  lord  of  the  feej  beca^fe,  in  this  tenure,  no  military  or 

V  Co.  Litt.  91.  /  Litt.  §.  127. 
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othcr  pcrfonal  fervice  bcing  requtrcd^  flicrc  was  no  occafioct 

for  thc  lord  to  takc  thc  profits,  in  crder  to  provide  a  piupcr 

fubftitutc  for  his  infant  tenant :  but  liis  ncareft  rdation  ^M 

whom  thc  inhcritancc  cannot  dcfcend)  (hall  bc  his  guardian 

in  focagc,  and  havc  thc  cuftody  of  fris  bnd  and  body  till  hc 

arrivcs  at  thc  age  of  fourtcen.  Tbc  guardian  muft  bc  fuch  a 

oac,  to  whom  the  inhcritancc  by  no  poQibility  can  defcend  ^ 

as  was  fully  exphined,  together  with  the  reafons  for  it,  in  the 

former  book  of  thefe  commcntaries  **.  At  fourtecn  this  ward- 

(hip  in  focagc  ccafes ',  and  the  heii'  may  ouft  the  guardiani 

amd  call  him  to  account  for  the  rcnts  and  profits  ^ :  for  at  this 

age  the  law  fuppofes  him  capable  of  chufing  a  guardian  for 

himiclf.     It  was  in  this  particular,  of  wardfliip,  as  alfo  ia 

that  of  marris^gc,  and  in  thc  ccrtainty  of  thc  render  or  fervice, 

that  thc  focage  tenures  had  fo  much  the  advantage  of  the 

military  unes.    But  as  thc  wardfliip  ceafed  at  fourtccn,  therc 

was  this  difadvantagc  attending  it :  that  young  hcirs,  being 

left  at  fo  tendcr  an  age  to  chufc  dieir  own  guardians  titt 

twenty-onc,  might  make  an  improvident  choicc.    Thcre-» 

forc,  whcn  almoft  all  the  lands  in  thc  kingdom  wcre  tumc^ 

into  focage  tenurcs,  thc  fame  ftatute  12  Car.  11.  c.  24.  cnaft-' 

cd,  that  it  fliould  bc  in  thc.power  of  any  fathcr  hy  will  tQ 

appoint  a  guardian,  till  his  child  fliould  attain  the  agc  of 

twenty-one,     And,  if  no  fuch  appointment  be  madc^  thc 

court  of  chancery  will  frcquently  intcrpcfc,  and   name  a 

^uardian,  to  prevent  an  infant  heir  from  improvideBtly  cx- 

^pofing  himfelf  to  ruin. 

8.  Marjiiage,  or  the  vaiar  maritagiiy  ivas  not  in  focage 
tenurc  any  perquifitc  or  advantage  to  the  guardiaci,  bnt  sattfaer. 
the  reverfe.  For,  if  the  guardian  married  his  ward  under  the 
age  of  fburtecn,  hc  viras  bound  to  accdunt  to  the  ward  for  tlie 
value  of  the  marriage,  evcn  though  hc  took  nothing  for  it, 
unicfs  he  marricd  him  to  advantage  **.  For,  the  law,  in  fa- 
vour  of  infants,  is  always  jealous  of  guardians,  and  thcrcfore 
in  this  cafe  it  made  them  account,  not  only  fbr  what  thcy  (Hdj^ 
but  alfo  for  what  they  migbty  reccivc  on  thc  infant's  behalf  j 

• 
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left  by  fone  coUiifion  the  gaardiaix  (hould  have  Koeived  the 
Talue,  and  not  biou^  it  to  accDant :  but,  die  ftatute  having 
deftioyod  aii  vaiaes  of  marriagest  ^m  do£brine  of  courfe  hath 
ceafed  with  them.  At  fourteen  years  of  age  the  ward  might 
have  difpofed  of  himfelf  in  marriage,  udthout  aiiy  confent  of 
his  guardian,  till  the  late  aft  fer  preventing  clandeftine  mar- 
iriages.  Thcfe  doftrines  of  wardfliip  and  marriage  in  focage 
tcnure  wcre  fo  diamctrically  oppofitc  to  thofe  in  knight-fcr- 
vice,  and  fo  eiitirely  agrec  with  thofe  parts  of  king  Edward's 
laws,  that  were  reftored  by  Henry  thc  firft's  chartcr,  as  might 
olonc  convincc  us  that  focage  was  of  a  highcr  original  than 
the  Norman  conqucft. 

9»  FiNES  for  alienation  w«re,  I  apj^ehend,  due  for  lands 
Jbolden  of  the  king  m  capiu  by  focage  tenurc,  as  weli  as  in 
caie  of  tcnure  by  knight^ervice :  fpr  thc  ftatutes  that  rclate 
to  thls  point,  aild  fir  Edward  Coke's  comment  oh  them  % 
ijpeak  gcnerally  of  all  tenants  in  capite^  without  making  any 
diftin£Uon :  but  now  all  finc$  for  alicuation  are  dcmoliflied 
by  the  ftatute  of  Charlcs  the  fecond. 

10.  "EscHEATs  are  cqually  incident  to  tenure  in  focagc, 
sis  they  werc  to  tcnure  by  knight-fervice  j  except  only  in  ga- 
yelkind  lands,  which  are  (as  is  bcfore  mentioned)  fubjeft 
to  no  efcheats  for  felony,  though  thcy  are  to  efcheats  fw 
want  of  heirs  ^ 

Thus  much  for  the  two  grand  fpccies  c^  tenure,  under 
which.  almoft  all  tbc  frec  bnds  of  the  kingdom  were  holden 
till  the  reftoration  in  1660,  when  the  former  was  aboliftied 
and  funk  into  the  latter :  fo  that  lands  of  both  forts  are  now 
holden  by  the  onc  univerfal  tenure  of  free  and  coxumon  focage. 

The  other  grand  divifion  of  tenure,  mentioned  by  Brafton 
as  cited  in  the  preceding  chapter,  is  that  of  villcnage^  as  con- 
tradiftinguiflied  from  liberum  tenementumy  or'  frank  tenurc. 
And  this  (we  may  rcmember)  he  fubdividcs  into  two  claflcs, 
pure  znd  privileged  villenage :  from  whcnce  have  arifen.two 
pther  fpecies  of  our  modern  t^nurcs. 

c  I  Inft.  43.    ■%  loft.^^fy^,  67«  f  Wright.  »xc. 
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IIL  From  thc  tcnurc  of  purc  villcnagc  havc  fprung  our 
prcfent  copyhold  tcnurcs,  or  tenure  by  copy  of  court  roll  at 
the  will  of  the  lord :  in  order  to  obtain  a  clear  idea  of  which» 
it  will  be  prcvioufly  ncccfTary  to  takc  a  fliort  view  of  thc 
original  and  iiaturc  of  manors* 

Manors  arc  in  fubftance  as  antient  as  thc  Saxon  conftitu- 
tion,  though  pcrhaps  diiFcring  a  littlc,  in  fomc  immatcrial 
circumftances,  froni  thofp  that  cxift  at  this  day  « :  juft  as  wc 
obfcrved  of  fcuds,  that  thcy  wcrc  partly  known  to  our  anccf- 
tor$9  cvcn  before  the  Norman  conqucft.  A  manor,  m^A^* 
riumy  a  manendoj  bccaufc  thc  ufual  rciidcnce  of  thc  owncr^ 
feems  to  have  been  a  diftrift  of  ground,  hcld  by  lords  or  grcat 
pcrfonages  %  who  kcpt  in  thcir  own  hands  fo  much  iand  as  was 
ncccfrary  for  the  ufe  of  their  faniili^s,  which  were  called  /«-- 
rae  dominicales  or  demefne  lands  \  bcing  occupied  by  the  lord, 
or  dominus  maneriiy  and  his  fcrvants..  Thc  othcr,  or  tent-f 
tnentaly  lands  they  diftributcd  among  their  tenants :  which 
from  thc  difFcrcnt  modes  of  tenurc  werc  diftinguifhed  by  two 
difFcrcnt  names.  Firft,  booh-land^  or  charter-land,  which 
was  hcld  by  4eed  under  certain  rcnts  and  frce-fervices,  and 
in  cflFcft  difFercd  nothing  from  free  focage  lands  ^ :  and  from 
hence  havc  arifen  moft  of  the  frcehold  tenants  who  hold  of 
particular  manors,  and  owe  fuit  and  fervicc  to  the  famc.  The 
other  fpecies  was  cdlled  Jolk^landf  which  was  held  by  no  af- 
furance  in  writing,  but  diftributed  among  the  common  folk 
or  pcople  at  thc  plcafure  of  the  lord,  and  rcfumed  at  his  dif- 
cretion  j  being  indeed  land  hcld  in  villenage,  which  we  fliall 
prcfcntly  dcfcribc  morc  at  largc.  The  refiduc  of  the  manor, 
being  uncultivated,  was  termed  the  lord^s  waftc,  and  fervcd 
for  public  roads,  and  for  common  of  pafture  to  the  lord  and 
his  tenants.  Manors  wcre  formcrly  callcd  baronics,  as  thcy 
ftill  are  lordfhips  :  and  each  lord  or  baron  was  empowercd  to 
hold  a  domcftic  court,  called  thc  court-baron,  for  rcdrefling 
mifdemcfnors  and  nufances  within  the  manor,  and  for  fettling 
difputes  of  propcrty  among  the  tenants.  This  court  is  an 
iiifcparable  ingrcdicnt  of  cvery  manor  j  and  if  thc  numbcr 
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of  fuitors  fliould  fo  fail  as  not  to  lcave  fuffident  to  makc  a 
jury  or  homage^  that  is;  two  tenants  at  tlie  Ieafl:>  the  manor 
itfelf  is  loft. 

In  the  early  times  of  our  legal  conftitution,  the  king^s 
greater  barons,  who  had  a  large  extent  of  territory  held  un-^ 
der  the  crown,  granted  out  frcquently  fmaller  manors  to  in- 
ferior  perfons  to  be  holden  of  therofelves ;  which  do  thercforc 
now  continuc  to  be  held  under  a  fupcrior  lord,  who  is  callcd 
in  fuch  cafes  the  lord  paramount  ovcr  all  thcfc  manors :  and  his 
feignory  is  frcquently  termcd  an  honour^  not  a  manor,  cfpe- 
cially  if  it  hath  belonged  to  an  antient  feodal  baron,  or  hath 
becn  at  any  timc  in  the  hands  of  thc  crown.  In  imitation 
whereof,  thefe  inferior  lords  began  to  carve  out  and  grant  to 
others  ftili  morc  minute  eftates,  to  be  hcld  as  of  thcmfelves, 
and  wcre  fo  procccding  downwards  iV;  infiniium ;  till  the  fu- 
perior  lords  obferved,  that  by  this  method  of  fubinfcudation 
they  loft  all  thcir  feodal  profits,  of  wardfhips,  marriagcs,  and 
efcheats,  which  fell  into  the  hands  of  thefc  mefne  or  middle 
lords,  who  wcre  the  immcdiate  fuperiors  of  the  terre-tenant, 
or  him  who  occupicd  the  land :  and  alfo  that  the  mcfnc  lords 
ihcmfelves  were  fo  impoveriflied  thereby,  that  they  wcrc  dif- 
ablcd  from  performing  thcir  ferviccs  to  thcir  own  fupcriors, 
This  occafioncd,  firft,  that  provifion  tn  the  thirty-fecond 
chaptcr  of  magna  carta^  9  Hcn.  III.  (which  is  not  to  be 
found  in  the  firft  charter  grantcd  by  that  prince,  nor  in  the 
great  charter  of  king  John  *)  that  no  man  fliould  either  givc 
or  fell  his  land,  without  rcfcrving  fufficient  to  anfwer  thc 
demands  of  his  lord  5  and,  aftcrwards  the  ftatute  of  Weftm» 
3.  or  quia  emptores^  18  Edw.  I.  c.  i.  which  dircdts,  that,  upon 
all  falcs  or  fcofiments  of  land,  Uie  feoflFce  fliall  hold  the  famc» 
not  of  hip  immediate  fcoffijr,  but  of  the  chief  lord  of  the  fee, 
of  whom  fuch  feofibr  himfelf  hcld  it.  'Biit  thcfcprovifions, 
Jiot  cxtcnding  to  the  king's  own  tenants  in  capitcj  the  like 
law  conceming  thcm  is  declared  by  thc  ftatutes  of  prerogm^ 
tiva  regisy  17  Ed.  II.  c.  6.  and  of  34  Edw.  III.  tri^.^hy 
>^hich  laft  all  fubinfeudations,  previous  to  the  reign  of  king 

i  See  thc  Oxford  editions  of  tbe  'charten« 
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tldward  l|  wcre  eonfirm^d :  but  all  fubfequent  to  tbat  p«rtQ4 
^ere  )eft  open  to  the  Iving's  prerogative.  And  from  hence  it 
is  clear^  that  all  manors  exifting  at  this  day,  muft  have  exift-* 
ed  as  early  as  king  Edward  the  firft :  for  it  is  eiiential  to  a 
manor,  that  there  be  tenants  who  hold  of  the  lord ;  and,  by 
the  operation  of  thefe  ftatutes^  no  tenant  in  capite  fince  thcr 
Acceffion  of  that  prince>  and  no  tenant  of  a  common  lord 
fince  the  ftatute  of  quia  emptores^  could  create  aay  new  tenants 
to  hold  of  himfeif» 

Now  with  regard  to  the  folkrland^  or  eftates  held  in  vii^ 
lenage,  tbis  was  a  fpecies  of  tenure  neither  ftri£Hy  feodal» 
Norman,  or  Saxon  j  but  mixed  and  compounded  of  them  ali*^ : 
and  which  aIfo>  on  account  of  the  heriots  that  ufually  attend 
it,  may  feem  to  have  fomewhat  I>anifli  in  it^s  compofition» 
Under  the  Saxon  govemment  there  were,  as  fir  William 
Temple  fpeaks  ^  a  fort  of  pec^le  in  a  condition  of  downright 
fervitude»  ufed  and  employed  in  the  moft  fervile  works,  and 
belonging,  both  they,  their  children,  and  effe^s,  to  the  lord 
of  the  foilj  like  the  reft  of  the  cattle  or  ftock  upon  it.  Thefe 
feem  to  have  been  thofe  who  held  what  was  called  the  folk- 
'  land,  from  which  they  were  removable  at  the  Iord's  pleafure- 
On  the  arrival  of  the  Normans  hCTe>  it  feems  not  improbablej 
that  they,  who  were  ftrangers  to  sny  other  than  a  feodai 
ftate»  might  give  fome  fparks  of  enfranchifement  to  fucb 
urretched  perfons  as  fell  to  their  (hare,  by  admitting  them,  as 
well  as  others,  to  the  oath  of  fealty  \  which  conferred  a  right 
of  prote£tion,  and  raifed  the  tenant  to  a  kind  of  eftate  fupe- 
rior  to  downright  ilaveryj  but  inferior  to  every  other  condi- 
tion'"..  Tbis  they  called  villenage,  and  the  tenants  viUeins^ 
either  from  the  word  vdisy  or  elfe,  as  fir  Edward  Coke  telU 
W^y  a  villa  :  becaufe  they  lived  chiefi^  in  villages>  and  wert 
employed  in  ruftic  works  of  the  moft  fordid  kind :  refembling 
die  Spartan  helotes^  to  whom  alone  the  culture  of  the  lands  was 
configned ;  their  rugged  mafters,  like  our  northern  anceftors, 
cfteeming  war  the  only  honourable  empioyment  of  mankind. 

k  Wright,  115.  «  Wright,  «17,  " 
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Thcse  TiUems,  belonging  principally'  to  lords  of  manors^ 
were  eitiher  Tilleins  trgardontj  that  is,  annexed  to  the*  manor 
or  land :  or  elfe  thcy  were  in  grofs^  or  at  largei  that  is,  an- 
nexed  to  tfae  perfon  of  the  lord,  and  transferrable  by  dced 
fn>m  one  owner  to  anothero.  They  could  not  leave  their 
iord  without  his  permiffion ;  but,  if  they  ran  away,  or  were 
purloined  from  him,  might  be  claimed  and  recovered  by  ac- 
tion,  like  beafts  or  other  chattels.  They  held  indeed  fmaB 
portions  of  land  by  way  of  fuftaining  themfelves  and  families; 
but  it  was  at  the  mere  will  of  the  lord,  who  might  difpoffeii 
them  whenever  he  pleafed ;  and  it  was  upon  villein  fervices, 
^hat  is,  to  carry  out  dung,  to  hedge  and  ditch  the  lord's  de- 
mefnes,  and  any  other  the  meaneft  oilicesP :  and  their  fervices 
were  itot  only  bafe,  but  uncertain  both  as  to  their  time  and 
quantity^.  A  villein,  in  (hort,  was  in  much  the  fame  ftate 
with  us,  as  Lord  Molefworth '  defcribes  to  be  that  of  the 
boors  inDenmark,  andwhich  Stiemhook"  attributes  alfo  to  the 
truals  or  flaves  in  Sweden ;  which  confirms  the  probability  of 
their  being  in  fome  degree  monuments  of  the  Daniih  tyranny* 
A  vtlleiti  could  acqulre  no  property  either  in  lands  or  goods-: 
•bttt,  if  he  putchafed  either,  the  lord  might  enter  upon  then^ 
ouft  the  villein,  and  feife  them  to  his  own  ufe,  unlefs  he  con- 
trived  to  difpofe  of  them  again  before  the  lord  had  feifed 
them ;  for  the  lord  had  then  loft  his  opportunity  '• 

In  many  places  alfo  a  fine  was  payable  to  the  lord,  if  thc 
villein  prefumcd  to  marry  his  daughter  to  any  one  without 
leave  from  the  lord  ^ :  and,  by  the  common  law,  the  lord 
might  alfo  bring  an  adion  againft  the  huft)and  for  damages 
in  thus  purloihing  his  property  *.  For  the  children  of  vil- 
leins  were  alfo  in  the  fame  ftate  of  bondage  with  their  pa- 

o  Litt.  §.  i8i.  «•  c.  8. 

P  Ihid*  §•  172«  '  dejurt  Sueontim,  /.  2.  r.  4« 

^  tile  fui  ttnet  in  tnHenagfio  faciet  «  Litt.  §.  177. 

fuicquid  et  praeceftuntfueritf   nec  fcire  «  Co.  Litt.  140. 

dfhetfero  fuidfaare  debet  in  craffino,  «t  ^  Litt.  §.  202. 
femper  tenehitur  ad  incerta»    (Brafton*  /• 
4«  tr*  I.  c»  28.) 

rents ; 


94  Tbe   RiOHTS  BookII^ 

■ 

rcnts ;  wKence  thcy  were  callcd  in  Latin,  nativi,  iwhich  gavc 
rifc  to  the  female  appellation  of  a  villein,  who  was  callicl  a 
nerfe  *.  In  cafe  of  a  marriage  between  a  freeman  and  a  neifCj 
or  a  villein  and  a  freewoman,  the  iflue  followed  the  condition 
of  thc  fathcr,  being  frce  if  he  Was  ftec,  and  villcin  if  he  wa» 
villein ;  contrary  to  the  maxim  of  the  civil  law,  that  partus 
fequitur  ventrem.  But  no  baftard  could  be  born  a  villeift,  bc- 
caufe  by  another  maxim  of  our  law  he  is  nulHus  filius ;  and  as 
he  can  gain  nothing  by  inheritance,  it  wcrc  hard  that  hc 
ihould  lofe  his  natural  freedom  by  it  ^.  Thc  law  howcver 
protefted  the  perfons  of  villeins,  as  the  king*s  fubjcfts,  againft 
atrocious  injuries  of  the  lord :  for  he  might  not  kill,  or  maim 
his  villein  *  -,  though  he  might  beat  him  with  impunity,  fincc 
thc  villein  had  no  adion  or  remedy  at  law  againft  his  lord, 
but  in  cafe  of  thc  murder  of  his  anceftor,  or  the  maim  of  his 
own  perfon.  Neifcs  indeed  had  alfo  an  appeal  of  rape,  in 
cafe  the  lord  violated  them  by  force  *. 

ViLLEiNS  might  bc  cnfranchifed  by  manumiffion,  which 
is  either  cxprefs  or  implied :  exprefs ;  as  whcre  a  man  grant- 
cd  to  the  viilein  a  deed  of  manumiilion  "* :  implied ;  as  wherc 
a  man  bound  himfelf  in  a  bond  to  his  villein  for  a  fum  of  mo- 
ncy,  granted  him  an  annuity  by  deed,  or  gave  him  an  eflatc  in 
fee,  for  life  or  years  ^ ;  for  this  was  dealing  with  his  villein  on 
the  footing  of  a  freeman,  it  was  in  fome  of  the  inftanccs  giv- 
ing  him  an  aftion  agdinft  his  lord,  and  in  others  vefting  in 
hirii  an  ownerfliip  cntirely  inconfiftent  with  his  former  ftate 
of  bondage.  So  alfo  if  the  lord  brought  an  a£tion  againft 
his  villein,  this  enfranchifed  him  ^ ;  for,  as  the  Ibrd  might 
havc  a  fliort  remcdy  againft  his  villein,  by  feifing  his 
goods,  (which  was  more  than  equivalent  to  any  tlamages 
he  could  recovcr)  the  law,  which  is  always  ready  to 
catch  at  any  thing  in  favour  of  libcrty,  prefumed  that 
by  bringing  this  adion  he  mcant  to  fet  his  villein  on  thc 
fame  footing  with  himfelf,  and  thercfore  held  it  an  implied 

X  Lict.  ^.  187,  b  Jhid.  §.  204. 

y  Ibid,  §.  187,  18S.  e  §.  104,  5,  6. 

s  Jhid.  §.  1S9.  194,  d  §,  2oS« 
«  Jbid.  §.190. 

manumiflion* 
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manumiflion.  But,  in  cafe  thc  lord  indi£lcd  him  for  felony, 
it  was  otherwife ;  for  the  lord  could  not  infli£t  a  capital  pu- 
niOiment  on  his  villein,  without  calling  in  the  afHftance  of 
the  law. 

ViLLEiNs,  by  thefe  and  many  other  mcans,  in  procefs  of 
time  gaincd  conCderable  ground  on  their  lords ;  and  in  par* 
tictilar  ftrengthened  the  tcnure  of  their  cftates  to  thatdegree, 
that  they  came  to  have  in  them  an  intereft  in  many  places 
fuU  as  good,  in  others  bctter  than  their  lords.  For  the  good- 
nature  and  benevolence  of  many  lords  of  manors  having^ 
time  out  of  mind,  pcrmitted  their  villeins  and  their  childrcn 
to  enjoy  thcir  pofieffions  without  intcrruption,  in  a  regular 
courfe  of  defccnt,  the  common  law,  of  which  cuftom  i&  thc 
life,  now  gave  them  title  to  prefcribc  againft  their  lords ;  and, 
on  performance  of  the  fame  ferviccs,  to  hold  their  lands,  in 
fpight  of  any  determination  of  thc  lord's  will.  For,  though 
iu  general  tbey  arc  ftill  faid  to  hold  their  cftates  at  the  will  of 
the  lord,  yet  it  is  fuch  a  will  a&  is  agreeable  to  thc  cuftom  of 
the  manor ;  which  cuftoms  arc  preferved  and  evidenced  by  thc 
ToUs  of  the  feveral  courts  baron  in  which  they  are  entered, 
or  kept  on  foot  by  the  conftant  immemorial  ufagc  of  the  fe- 
veral  manors  in  which  the  lands  lie.  And,  as  fuch  tenants 
had  nothing  to  ftiew  for  thcir  cftates  but  thefe  cuftoms,  and 
admiflTions  in  purfuance  of  thcm,  cntered  on  thofe  rolls,  or 
the  copies  of  fuch  entrics  witnefled  by  the  ftewarjd,  thcy  now 
began  to  bc  called  tenants  hy  cop^  ofcourt  roUy  and  their  tenurc 
itfelf  a  copylM^. 

Thus  copyhold  tenures,  as  flr  Edward  Coke  obferves  ^, 
akhough  very  meanly  defcended,  yet  come  of  an  ancient 
houfe ;  for,  from  what  has  been  premifed,  it  appcars,  that 
copyholders  are  in  truth  no  pther  but  viileins,  who,  by  a 
long  feries  of  immemorial  encroachments  on  the  lord,  havc 
at  laft  eftabliftied  a  cuftomary  right  to  thofe  eftates,  which 
before  were  held  abfolutely  at  thc  lord's  will.     Which  af- 

^  F.  N.  E.  12«  f  Cop.  §.  32. 

fords 
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fords  a  tery  fubftantial  refafon  for  the  great  variety  of  cuftoms 

that  p^evail  in  difiereiit  manors,  with  regard  both  to  the  de^- 

fcent  of  tbc  eftates,  and  the  privileges  belonging  to  the  tenants. 

And  thefe  encroachments  grew  to  be  fo  univerfal,  thert  wke» 

tenure  in  villenage  was  virtually  abolifhed,  (though  copyholds 

were  referved)  by  the  ftatute  of  Charles  II^  there  was  hardly  a 

pure  villein  kft  in  the  nation.     For  fir  Thomas  Smith  b  te£> 

tifies»  that  in  all  his  time  (and  he  was  fecretary  to  Edward 

VI)  he  never  knew  any  vilkin  in  grofs  throughout  the  realm  ; 

and  the  few  villeins  regardant  that  were  then  remaining  were 

fuch  bnly  as  had  belonged  to  bifhops,  monafteries,  or  other 

ecclefiaftical  corporations,  in  the  preceding  times  of  popery* 

For  he  tells  us,  that  <<  the  holy  fathers,  monks,  andfriars,, 

«<  had  in  their  confelFions,  and  fpecially  in  their  extreme  and 

<<  deadly   ficknefs,   convinced  the  laity  how  dangerous  a 

<<  pra£lice  it  was,  for  one  chriftian  man  to  hold  another  in 

•'  bondagc :  fo  that  temporal  men  by  Httle  and  little,  by 

•*  reafon  of  that  tcrror  in  their  confcienceSy  were  glad  to 

•*  manumit  all  their  villeins.     But  the  faid  holy  fathers, 

**  with  the  abbots  and  priors,  did  not  in  iikc  fort  by  theirs  ; 

'*  for  they  alfo  had  a  fcruple  in  confcience  to  empoverifti  and 

•*  defpoil  the  church  fo  much,  as  to  manumit  fuch  as  were 

•«  bond  to  thcir  churches,  or  to  the  manors  which  the  church 

**  had  gotten ;  and  fo  kept  their  villeins  ftill."     By  thefe 

fcveral  means  thc  generality  of  villeins  in  the  kingdom  have 

long  ago  fprputcd  up  into  copyholders :  their  perfons  bciftg 

enfranchifcd  by   manumifiion  or   long  acquiefcence ;   but 

their  eftates,  in  ftriclnefs,  remaining  fubjeft  to  the  famc  fer- 

vile  conditions  and  forfeitures  as  before ;  though,  in  general, 

the  villein  fcrvites  are  ufuaily  commuted  for  a  fmall  pecu- 

niary  quit-rcnt  ^, 

K  Coiumonwealth.  b.  3.  c.  10.  divcrnon.     (Rft.  Mar.er,  de  Ed^are 

^  In  fonve  manors  the  copyholders  Com,  MiJJ.J     A&  in  the  klngdom  of 

«ere  bound  to  pcifoim  the  mod  rervlie  Whidah,  on  the  ikve  coaft  of  Afrka, 

officcs,  as  to  hed^e  aad  dltch  the  lord's  the  people  are  bound  to  cut  and  cany  in 

grounds,  to  lop  his  tices,  and  reap  his  the.  king^s  corn  from  off  his  dcmefne 

■  carn,  and  thc  like  ;    thc  lord   ufually  iands,  and  are  attended  by  mufic  during 

6oding  thcm  mcat  and  drink,  and  fome-  all  the  time  of  their  Ubour.    (Mod.  Un» 

timcs  (as  is  AWi  thc  ufe  in  the  highlands  Hift.  xvi.  ^^29.} 
of  Scotiand)  a  miaftrel  or  piper  for  their 

As 
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As  a  fartlier  confequence  of  what  has  been  premifed^  We 
knay  colle£t  thefe  two  main  principleSy  which  are  held '  to  bc 
the  fupporters  of  the  copyhold  tenure^  and  without  which  it 
cannot  exift;  i.  That  the  lands  be  parcel  of,  and  fituate 
within  tnat  manor»  under  which  it  is  held.'  a.  That  they 
have  \xen  demifed^  or  demifable,  by  copy  of  court  roll  im- 
memorially.  For  immemorial  cuftom  is  the  life  of  all  te-> 
nures  by  copy ;  ifo  that  no  new  copyhold  can^  ftri£tly  fpealo- 
ing,  be  granted  at  this  day^ 

In  fome  manots,  where  the  cViftom  hath  been  to  permit  tkt 
heir  to  fucceed  the  anceftor  in  his  tenure,  the  eftates  are  ftiled 
copyholds  oF  inheritance ;  in  others,  where  the  lords  hayd 
been  more  vigilant  to  maintain  their  rights,  they  remain  copy- 
holds,for  life  only ;  for  the  cuftom  of  the  manor  has  in  both 
cafes  fo  far  fuperfeded  the  will  of  the  lord,  that»  provided  the 
fervices  bc  performed  or  ftipulated  f6r  by  ffcalty,  he  cannot^ 
in  the  iirft  inftanccj  refufe  to  admit  the  heir  of  his  tenant 
upon  his  death  ;  tioi,  in  the  fecond,  can  he  remove  his  pre<* 
fent  teViant  fo  long  as  he  lives,  though  he  hoMs  nominally  hf 
the  precarious  tenure  of  hii  lord^s  will* 

The  fruits  and  appendages  of  a  copyhohl  t&nure,  that  it 
hath  in  common  with  free  tenures^  are  fealty,  fervices,  (as 
well  in  rents  as  otherwife)  reliefs,  and  efcheats.  The  two 
latter  beloHg  only  to  copyholds  of  inheritance ;  the  fortner  to 
thofe  for  life  alfo.  But,  befides  thefe,  copyholds  have  alfo 
heriotS)  wardftiip»  and  fines.  Heriots,  which  I  think  are 
agreed  to  be  a  Danifh  cuftom,  and  of  which  we  ftiall  fay 
more  hereafter  ^,  are  a  render  of  the  beft  beaft  or  other  good 
(as  the  cuftom  may  be)  to  the  lord  on.  the  death  of  the^  tenant. 
This  is  plainly  a  relic  of  viUein  tenure ;  there  being  originalijf 
lefs  hardfhip  in  it,  when  all  the  goods  and  chattels  belonged 
to  the  lord,  and  he  might  have  feifed  them  even  in  the  villein's 
lifetimev  Thefe  are  incident  to  both  fpecies  of  copyhold  ; 
but  wardftiip  and  fines  to  thofe  of  inheritance  only.   Ward« 

<  Co.  Litt.  58.  k  $«e  ck.  iS, 

Voi..  II.  G  (Up, 
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fliip,  in  copyhold  eftates,  partakes  both  of  that  in  chivalry 
and  that  in  focage.  Like  that  in  chivalry,  the  lord  is  thc 
legal  guardian  j  who  ufually  affigns  fome  relation  of  thc  in- 
fant  tenant  to  aft,  in  his  ftead :  and  hc,  like  guardian  iii 
focage,  is  accountable  to  his  ward  for  the  pfofits.  Of  fines, 
fome  are  in  the  nature  of  primer  feifins,  due  on  the  death  of 
each  tenant,  others  are  mere  fines  for  alienation  of  thc  lands  9 
in  fome  manors  only  one  of  thcfe  forts  can  be  demanded,  in 
fome  both,  and  in  others  neither.  They  are  fometimes  ar- 
bitrary  and  at  the  will  of  the  lord,  fometimes  fixcd  by  cuf-' 
tom  :  but,  even  whcn  arbitrary,  the  courts  of  law,  in  favour 
of  the  liberty  of  copyholders,  have  tied  them  down  to  be 
reafonahle  in  thcir  extent ;  otherwifc  they  might  amount  to 
a  diftierifon  of  tlie  eftatc.  No  rine  therefore  is  allowed  to 
be  taken  upon  defcents  and  alienations,  (unlefs  in  particular 
circumftances)  of  more  than  two  ycars  improvcd  vaiue  o£ 
the  eftate  ^,  From  this  inftance  we  may  judge  of  the  fa- 
vourable  difpofition  that  the  law  of  England  (which  is  a 
law  of  libcrty)  hath  always  fliewn  to  this  fpccies  of  tenants  ; 
by  removing,  as  far  as  poflible,  every  real  badge  of  flavery 
from  them,  however  fome  nominal  ones  may  continue.  It 
fuftered  cuftom  very  early  to  g^t  the  better  of  the  exprcfs 
terms  upon  which  they  held  thcir  lands ;  by  declaring,  that 
the  will  of  the  lord  was  to  be  interpreted  by  the  ouftom  of 
the  manor  :  and,  where  no  cuftom  has  been  fufFered  to  grow 
up  to  the  prejudice  of  the  lord,  as  in  this  cafe  of  arbitrary 
fines,  the  law  itfelf  interpofes  with  an  equitable  moderation, 
and  will  not  fuffer  the  lord  to  extend  his  pow^er  fo  far,  as  to 
difinherit  the  tenant. 

Thus  much  for  the  antient  tenurc  of  pttre  villenage,  and 
the  modern  one  of  copyhotd  at  the  nvill  of  the  lordy  which  is 
lineally  defcended  from  it, 

IV.  There  is  yet  a  fourth  fpccies  of  tenure,  defcribed 
by  Brafton  under  the  name  fometimes  of  privi/eged  villenagc, 
and  fometimcs  of  villein-focagc.  This,  he  tcUs  us  *,  is  fucb 
as  haS'becn  held  of  the  kings  of  England  from  the  conqueft 

k  2  Ch.  Rep/  1 34.    '  W.  4.  tr.  i .  c .  28. 

;  .  down- 


downwaTds ;  that  the  tenants  herein,  "  vUlanafaciuntfervitia^ 
**  fedcerta  et  determinata ;"  that  they  cannbt  alicnc  or  traiisfer 
thelr  tenements  by  grant  or  feofiinent,  any  more  than  pure 
villeins  can  :  but  muft  furrender  them  to  the  lord  or  his 
fteward,  to  be  again  gtanted  out  and  held  in  villenage.  And 
trom  thefe  circumftances  we  may  colleft,  that  what  he  here 
defcribes  is  no  other  than  an  exalted  fpecies  of  copyhold, 
fubfifting  at  this  day,  v/z.  the  tenure  in  antient  demefne  \  to 
which,  as  partaking  of  the  bafenefs  of  villenage  in  the  nature 
of  it*s  fervices,  and  the  freedom  of  focage  in  their  certainty, 
he  has  therefore  given  a  name  compounded  out  of  both,  and 
calls  it  villanum  focagtum^ 

Antient  demefne  confifts  of  thofe  lands  or  manors, 
which,  though  now  perhaps  granted  out  to  privatc  fubjefts, 
were  a£lua]ly  in  the  hands  of  thc  crown  in  the  time  of  Ed- 
Ward  the  confeflbr,  or  William  the  conqueror  \  and  fo  ap- 
pear  to  have  been  by  thc  great  furvey  in  the  exchequer  called 
domefday-book  ".  Thc  tenants  of  thefe  lands,  under  the 
crown,  were  not  all  of  the  fame  order  or  degree.  Some  of 
them,  as  Britton  teftifies  ",  continued  for  a  long  timc  purc 
and  abfolute  villeins,  dependcnt  on  the  will  of  the  lord  :  and 
thofe  who  have  fucceeded  them  in  their  tenures  now  difFer 
from  common  copyholders  in  only  a  few  points  **.  Others 
were  in  great  meafurc  enfranchifed  by  the  royal  favour :  belng 
only  bound  in  refpeft  of  their  lands  to  perform  fome  of  the 
better  fort  of  villein  fcrvices,but  thofc  determinate  and  certain; 
as,  to  plough  the  king^s  land  for  Ib  many  days,  tofupply  his  court 
with  fuch  a  quantity  of  provifions,  or  other  ftated  fcrvices  j  all 
of  which  are  now  changed  into  pecuniary  rents  :  and  in  con- 
fideration  hereof  they  had  many  immunities  and  privilcges 
granted  to  them  p  ;  as,  to  try  the  right  of  their  property  in  a  pe- 
culiar  court  of  their  own,  called  a  court  of  antient  demeine, 
by  a  peculiar  proccfs  dcnominatcd  a  writ  of  rigkt  cloft  *i  j  not 
to  pay  toU  or  taxes  j  not  to  contribute  to  the  expences  of 
knights  of  the  fliire  \  nor  to  be  put  on  juries  ;  and  the  like^. 


»  F.  N.  B.  14.  i6. 

P  4  Inft.  269. 
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q  F.  N.  B.  IX. 
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Tk£s£  tciiants  tKercfbrc,  tJiough  their  ienure  bc  abfolufcly 
copyhold,  yet  havc  an  ttftenji  cquivalcnt  to  a  frcchold  :  for, 
notwithftanding  their  fervices  were  of  a  bafe  and  villenous  ori« 
ginal%  ]ret  the  tenants  werc  efteemed  in  all  other  rcfpe^^s  to  be 
highly  privileged  villcins  \  and  cfpeciaUy  for  that  their  fervices 
were  fixed  and  determihatei  and  that  they  could  not  be  com- 
pelled  (like  pure  tillcins)  to  relinquifii  thefe  tenemcnts  at 
the  lord's  will,  or  to  hold  them  againft  thcir  owtt  :  <<  et  idco^ 
fays  BraAon,  dicuniur  liberiP    Britton  alfo,  from  fuch  theiir 
frecdom,  calls  them  abfolutely  fokemans,   and  their  tcumlf 
fokenianries ;  which  he  dcfcribes  ^  tobe  *^lands  and  tcncnientSf' 
**  which  arc  not  held  by  knight-fervice,  nor  by  grand  ferjeaH* 
•*  ty,  nor  by  pctit,  but  by  fimplc  fcrviccs,  bcing,  as  it  were, 
**  lands  cnfranchifed  by  the  king  or  his  prcdecefrors  from 
**  their  antient  dcmcfne*"  And  the  fame  namc  is  alfo  given 
theni  in  Fleta ".     Hence  Fitzhcrbert  obfcrves  "*»  that  no  lands 
are  antient  demefne,  but  lands  holden  tn  focage :  that  is, 
not  in  free  and  common  focage,  but  in  this  aitiphibious  fub- 
ordinate  clafs  of  villcin-focagc.     And  it  is  poflible,  that  as 
this  fpecies  of  focage  tcnurc  is  plainly  founded  upon  predial 
fervices,  or  ferviccs  of  the  plough,  it  may  have  given  cauie  to 
imagine  that  all  focage  tenurcs  arofe  from  the  fame  original  \ 
for  want  of  diftinguifhing,  with  Bra£lon,  between  frec-focage 
or  focage  of  fra^k-tcnure,  and  villein-focage  or  focage  o£ 
antient  dcmefnc, 

Lands  holdcn  by  this  tenure  arc  thercforc  a  (pecics  of 
copyhold,  and  as  fuch  preferved  and  exempted  from  the 
operatlon  of  the  ftatutc  of  Charles  11.  Yet  thcy  difFer  frora 
coramon  copyliQlds,  principally  in  the  privileges  beforc- 
mcntirncd  :  as  alfo  tliey  diiFcr  from  freeholders  by  one  cfpe- 
ciai  mak  aiul  tinfture  of  villenage,  noted  by  Brafton  and 
rcmuiuing  to  this  day  5  Wz.  tliat  they  cannot  be  conveyed, 
from  man  to  man  by  the  gcneral  common  law  conveyances  of 
fcoflnKiit,  aad  the  rcft ;  but  muft  pafs  by  furrcndcr  to  thc 
lord  or  his  ftcward,  in  thc  manner  of  common  copyholds  \. 

»  Cll!).  hhl.  of  cxch.  16.  &  30.  «  /.  I.  c,  8. 

«  c.  6t).  w  K.  B.  13. 
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yet  with  this  diftiii£):ion  \  that,  in  the  furrender  of  thefe 
lands  in  antient  demefne,  it  is  not  ufed  to  fay  «  to  hold  at 
*'  tha  nvill  of  the  iord*^  in  their  copies,  bi^  only,  «  to  hold 
^  according  to  thc  cujiom  ofthe  manorJ* 

Thus  have  we  taken  a  compendious  view  of  the  principal 
and  fundamental  points  of  the  dodrine  of  tenures,  both 
antient  and  modern,  in  which  we  cannot  but  remark  the 
mutual  connexion  and  dependence  that  all  of  them  have 
upon  each  other.  And  upon  the  wbole  it  appearsi  that, 
whatever  changes  and  alterations  thefe  tenures  have  in  pro- 
cefs  of  time  undergone,  from  the  Saxon  aera  to  the  12  Car. 
II.  all  lay  t^Qures  are  now  in  eSe£t  reduced  to  two  fpecies  ; 
free  tenure  in  common  focage,  and  hff  tenure  by  copy  of 
court  roll. 

I  MENTIONED  lay  tcnurcs  only ;  becaufe  there  is  (lill  be- 
h}nd  one  oth^r  fpecies  of  tenure,  referved  by  the  ftatute  of 
Charles  II|  whiph  is  of  zfpiritual  nature,  and  callcd  the  te« 
Qure  in  frank-almoign. 

V.  Tenuke  in  frankalmoign^  in  Hbera  eleemofyna^  or  free 
alms,  is  that,  whereby  a  religious  corporation,  aggregate  or 
fole,  holdeth  lands  of  the  donor  to  them  and  their  fuccefTors 
for  cver  ^.  The  fervice  which  they  were  bound  to  render  for 
thefe  laqds  was  not  certainly  defined  :  but  only  in  general  to 
pray  for  (he  fouls  of  the  donor  and  his  heirs,  dead  or  alive  ; 
and  therefore  they  did  no  fealty,  (which  is  incident  to  all 
other  fervices  but  this  *)  becaufc  this  divine  fervice  was  of  a 
higher  and  more  e^^alted  nature  •.  This  is  the  tenure,  by 
which  almoft  all  the  antient  monafteries  and  religious  houfes 
hcld  their  lands ;  and  by  which  the  parochial  clergy,  and  very 
many  ecclefiaftical  and  eleemofynary  foundatious,  hold  them 
at  this  day  ** ;  the  nature  of  the  fervice  being  upon  the  reform- 
ation  altered,  and  made  conformable  to  tlie  purer  dQ£trines 


s  Kitchm  on  coqrti*  194« 
7  Lit.  §.  133. 
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of  the  church  of  England.  It  was  an  old  Saxon  tenui*e  i  and 
continued  under  the  Norman  revolution,  through  the  great 
refpe£^  that  wasr  fhewn  to  religion  and  religious  men  in 
antient  times.  Which  is-  alfo  the  reafon  that  tenants  in 
frankalmoign  were  difcharged  of  all  other  ferviccs,  except  thc 
irwoda  necejfttas^  of  repairing  the  highways,  building  caftles^ 
and  repelling  invafions  * :  juft  as  the  Druids,  among  the 
antient  Britons,  had  omniumrerum  immunitatem  ^.  And,  even 
at  prefcnt,  this  is  a  tenure  of  a  nature  very  diftin£i  from  all 
others  5  being  not  in  the  leaft  feodal  but  merely  fpirituaK 
For  if  the  fervice  be  negle£ied,  the  law  gives  no  remedy  by 
diftrefs  or  otherwife  to  the  lord  of  whom  the  lands  are  holden; 
but  merely  a  complaint  to  the  ordinary  or  vifitor  to  correfl: 
it  *.  Wherein  it  materially  differs  from  what  was  called  /^- 
7iure  by  divine  fervice  :  in  which  the  tenants  were  obliged  to 
do  fome  fpecial  divine  fervices  in  certain ;  as  to  fing  fo  many 
mafles,  to  diftribute  fuch  a  fum  in  alms,  and  the  like ;  which, 
being  exprefsly  defined  and  prefcribed,  could  with  no  kind 
of  propriety  be  calledyrf^  alms ;  efpecially  as  for  this,  if  un-^ 
performed,  the  lord  might  diftrein,  without  any  complaint 
to  the  vifitor^  AII  fuch  donations  are  indeed  now  out  of 
ufe  :  for,  fince  the  ftatute  of  quia  emptoresy  1 8  Edw,  I.  nonc 
but  the  king  can  give  lands  to  be  holden  by  this  tenure  K  So, 
that  I  only  mention  them,  hecsiute frankalmoign  is  excepted 
by  name  in  the  ftatute  of  Charles  II^  and  therefore  fubfifts  in 
many  inftances  at  this  day,  Which  is  all  that  fliall  be  re- 
marked  conccrning  it ;  hercwith  concluding  our  obfervationa 
on  the  nature  of  tenures. 

c  Seld.  Ja/t.  x.  42.  f  Jlid,  1^7* 

d  CxUx  de  hlL  Gal»  L  6.  ri  13I  S  Ibui,  140. 
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CHAPTER     THE     SEVENTH. 

OF    FREEHOLD    ESTATES,    q? 

INHERITANCE. 


THE  next  obje£ls  of  our  difquiritions^are  the  nature  and 
properties  of  eftates.  An  eftate  in  lands,  tenements 
and  hereditaments^  (ignifies  fuch  intereft  as  the  tenant  hath 
therein  :  fo  that  if  a  man  grants  all  his  ejiate  m  Dale  to  A  and 
his  heirs,  every'  thing  that  he  can  poflibly  grant  fhall  pafs 
thereby  *.  It  is  called  in  iMoi  Jlatus ;  it  fignifying  the  con- 
dition,  or  circumftancc,  in  which  the  owner  ftands,  with 
regard  to  his  property.  And,  to  afcertain  this  with  proper 
precifion  and  accuracy,  eftatcs  may  be  confidered  in  a  three- 
fold  view  :  ^firft,  with  regard  to  the  qmtittty  ofinterejl  which 
the  tenant  has  in  the  tenement:  fecondly,  with  regard  to  the 
time  at  which  that  quantity  of  intereft  is  to  bc  enjoyed  ;  and, 
thirdly,  with  regard  to  the  mmiber  and  contieBiotts  of  the 
tenants. 

FiRST,  with  regard  to  the  quanttty  of  intercjl  which  the 
tenant  has  in  thc  tenement,  this  is  meafured  by  it's  duration 
and  extent.  Thus,  either  his  right  of  poflcfiion  is  to  fubfift 
for  an  uncertain  period,  during  his  own  fife,  or  the  life  of 
another  man  ;  to  determine  at  his  own  dcceafe,  or  to  remain 
to  his  defcendants  after  him  :  or  it  is  circumfcribed  within  a 
certain  number  of  years,  months,  or  days  :  or,  laftly,  it  is 
infinite  and.unlimited,  being  vefted  in  him  and  his  reprefent- 
atives  for  even     And  this  occafions  the  primary  divifion  ©f 

A  Co«  Litt.  345» 
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eftates,  into  fuch  as  zrtfreeholdj  and  fuch  as  are  lefs  tban 
freehoUL 

An  eftate  of  freehold,  liherum  tenementumi  or  franktene- 
ment,  is  defined  by  Britton  •»  to  be  «  the  poffeffion  of  thc  foil 
•«  by  a  frecrban»"  And  St.  Germyn  ^  tells  us,  that  "  thc 
^*  pofleffion  of  the  land  is  called  in  the  law  of  England  the 
•*  franktenement  or  freehold."  Such  eftate  therefore,  and 
])o  other,  ^s  reqpires  a£lual  pofTei&on  of  the  land,  is  legally 
fpeakingyr^^^A/ :  which  a&ual  poffeflion  can,  by  the  courfe 
of  the  common  law,  be  only  given  by  the  ceremony  called 
livery  of  feifin,  which  is  the  fame  as  the  feodal  inveftiture« 
And  from  thefe  principles  we  may  extrad  this  defcription  of 
a  freehold  ;  that  it  is  fuch  an  eftate  in  lands  as  i^  conveyed 
by  livery  of  feifin,  or,  in  tenements  of  an  incorporeal  na- 
ture,  by  what  is  equivalent  thereto.  And  accordingly  it  ia 
laid  down  by  Littleton  ',  that  where  a  freehold  ftiall  pafs»  it 
behoveth  to  have  livery  of  feifin.  As  thcrefore  eftates  of 
inheritance  and  eftates  for  life  could  not  by  common  law  be 
conveyed  without  livery  of  feifin,  thefe  are  propcrly  eftates 
of  fireehold ;  and,  as  no  other  eftates  were  conveyed  with  the 
fame  folemnity,  therefore  no  others  ^re  properly  freehold 
eftatcs* 

EsTATES  of  freehold  (thus  underftoocf)  are  either  eftates  of 
inberttance^  or  eftates  not  of  inheritance^  The  former  are  agaiil 
divided  into  inheritances  abfolute  or  fee-fimple  \  and  Inherit^* 
ances  limitedy  one  fpecies  of  which  we  ufually  call  fee-tail. 

I.  Tenant  in  fee-fimple  (or,  as  he  ia  frequently  ftiled^ 
tenant  in  fee)  is  he  that  hath  lands,  tenements,  or  heredita^ 
ments,  to  hold  to  him  and  his  heirs  for  ever  •  5  gcnerally, 
abfolutely,  and  fimply ;  without  mentioning  nvhat  heirs,  but 
referring  that  to  his  own  pleafure,  or  to  the  difpofitioq  of  the 
law.  The  true  meaning  of  the  word  fee  (feoium)  is  thc 
fame  with  that  of  feud  or  fief,  and  in  it's  Qrigin§tl  fenfe  it  is 

k  C.  32.  d  ^.  ^p, 

^  Dr.  &  Stnd.  b.  2.  d.  22«  «  Litt.  §•  i. 
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taken  in  contradiftinftion  to  allodUm  ^ ;   which  latter  the 
writers  on  this  fubjcft  define  to  be  every  man's  own  land^ 
which  he  poffeiTeth  merely  in  his  own  right,  without  owing 
any  rcnt  or  fervice  to  any  fuperior.     Thi«  is  property  in  it*s 
higheft  degree  5  and  the  owner  thcreof  hath  ahfdutum  et  dU 
reBum  dominiuMj  and  therefore  is  faid  to  be  fcifcd  thercof 
^bfolixtely  in  dominicofuo^  in  his  own  demefne.     B\xt  Jeodunt^ 
cr  fee,  is  that  which  is  held  of  fome  fupcrior,  on  condition 
of  rendering  him  fcrvice ;    in  which  fuperior  the  ultimatc 
propcrty  of  theland  refides.     And  thcrefore  fir  Henry  Spel- 
man  «  defines  a  feud  or  fee  to  be  the  right  which  thc  vafal  or 
tenant  hath  in  lands,  to  ufe  the  fame,  and  take  the  profits 
thereof  to  him  and  his  heir^,  rcndering  to  the  lord  his  due 
fervices;  the  merc  allodial  propriety  of  the  foil  always  remain- 
ing  in  the  lord.  This  allodial  property  no  fubjeil  in  Engiand 
has  ^  ;  it  being  a  received,  and  now  tindeniable,  principle  in 
the  law,  that  all  the  lands  in  England  are  holden  mediately 
or  immediatcly  of  the  king.    The  king  thercfore  only  hath 
ifhjhlutum  et  diredium  dominium  ^ :  but  all  fubje£ts'  laiids  are  in 
the  nature  of  feodum  or  fee ;  whethcr  derived  to  them  by 
defcent  from  dieir  anceftors,  or  purchafcd  for  a  valuable  con- 
lideration:  for  they  cannot  come  to  any  man  by  either  of  thofc 
ways,   unlefs  accompanied  with  thofe  feodal  clogs,  which 
were  laid  upon  the  firft  feudatory  when  itwas  originally  grant- 
ed.    A  fubjeft  therefore  hath  only  the  ufufruft,  and  not  thc 
abfolute  property  of  the  foil ;  or,   as  fir  Edward  Coke  ex^ 
preflcs  it*^,  he  hath  dominium  t/tile^  but  not  dominium  direflumm 
And  hence  it  is  that,  in  the  moft  folcmn  a£ls  of  law,  we 
exprefs  the  ftrongeft  and  highcft  eftate  that  any  fubjfeft  can 
havCj  by  thefe  words ;  **  he  is  feifcd  thereof  in  his  demefne^ 
*•  as  offee!*     It  is  a  man's  demefoe,  dominicum^  or  property, 
fince  it  belongs  to  him  and  his  hcirs  for  ever :  yet  this  domi^ 
nicum,  property,  or  demcfne,  is  ftriftly  not  abfolute  or  allo- 
dial,  biit  qualified  or  feodal :    it  is  his  dcmefne,  as  offee  : 
that  is,  it  is  nQt  purcly  and  fimply  his  own,  fince  it  is  held 
of  a  fuperior  lord,  in  whom  the  ultimate  property  refides. 

'  See  pag*.  45. 1.7.  JminiumfCujus  nulluf  efl autbor  tiyi Peus^ 

t  of  f^uds,  c.  I.        1>  Co.  Litt.  X.     Uid. 
^  fraedium  domini  regis  ejl  direSum        k  I^id, 
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Tnis  is  thc  primary  fenfe  and  acccptation  of  thc  wQvdJer* 
But  (as  fir  Martin  Wright  very  juftly  obfervcs')  the  do£lrine^ 
«« that  all  lands  are  holden,"  having  been  for  fo  many  agcs  a 
fixed  and  undeniable  axiom,  our  Englifli  lavi^yers  do  vcry 
rarcly  (of  late  years  cfpecially)  ufc  the  word  f4;e  in  this  it's 
primary  original  fenfCj  in  contradiftin£tion  to  allodium  or  ab-« 
fohitc  propcrty,  with  which  they  havc  no  conccm  5  but  gc- 
ncrally  ufe  it  to  cxprcfs  thc  continuancc  or  quantity  of  eftate« 
Afee  therefore,  in  gencral,  fignifics  an  eftate  of  inheritance^ 
being  the  higheft  and  moft  extcnfive  intercft  that  a  man  can 
havc  in  a  feud :  and,  when  the  term  is  ufcd  fimply,  without 
any  other  adjunft,  or  has  the  adjun£l  oiJimpU  annexed  to  it^ 
(as  a  fce,  or  a  fee  fimple)  it  is  ufcd  in  contradiftin^oa  to 
a  fee  conditional  at  the  common  law,  or  a  fcc-tail  by  the 
ilatute  -,  importing  an  abfolute  inheritance,  clear  of  any  con« 
dition,  limitation,  or  rcftrif^ions  to  particular  heirs,  but 
defcendible  to  the  heirs  gencral,  whcthcr  male  or  fcmale,  li-» 
neal  or  collateral.  And  in  no  other  fenfe  th^n  this  is  the  king 
jfaid  to  be  feifed  in  fcc,  he  being  thc  feudatory  of  no  man  ". 

Taking  thereforcyj'^  for  thc  futurc,  unlefs  whcrc  othcrwlfe 
cxplained,  in  this  it's  fecondary  fenfe,  as  a  ftate  of  inhcritance, 
it  is  applicable  to,  and  may  be  had  in,  any  kind  of  hcrcdita^i^ 
ments  either  corporeal  or  incorporeal ".  But  thcrc  is  this  dif- 
tin£tion  bctween  thc  two  fpccics  of  hereditamentsj  that,  of 
a  corporeal  inheritancc  a  man  fliall  be  faid  to  bc  fcifed  i«  his 
dcmefnej  as  offee\  of  an  incorporeal  one,  hc  ftiall  only  bc  faid 
to  bc  feifed  as  offejej  and  not  in  his  demcfne  ^.  For,  as  in^- 
corporeal  hereditaments  arc  in  their  nature  collatcral  to,  and 
iflue  out  of,  lands  and  houfcs  p,  their  owner  hath  no  propcrty, 
dominicumy  or  demefne,  in  thc  thingititMy  but  hath  only  fome- 
thing  derived  out  of  it ;  refembling  thc  fervitutesy  or  fcrvices, 
of  the  civil  law  ^.     Thc  dominictnn  or  propcrty  is  frcquently 

'  ortcn.  148.  o  Litt.  §.  10. 

ra  Co.  Litt.  I.  p  See  pagc  20. 
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lA  one  man,  while  the  appendage  or  fervice  is  in  another. 
Tliiis  Gaius  may  be  feifcd  as  offee  of  a  way  leading  overthc 
faindj  of  which  Titius  is  feifed  in  his  demefne  as  tffeel 

The  fee-fimple  or  inheritance  of  lands  and  tenements  is 
gencrally  vefted  and  refides  in  fome  perfon  or  other ;  tliough 
divers  inferior  eftates  may  be  carved  out.  of  it.  As  if  one 
grants  a  leafe  for  twenty-one  ycars,  or  for  one  or  two  lives, 
the  fee-fimplc  remains  vefted  in  him  and  his  heirs ;  and  aftcr 
the  determination  of  thofe  years  or  lives,  the  land  reverts  to 
the  grantor  or  hls  heirs,  who  Ihall  hold  it  again  in  fee-fimple. 
Yet  fometimes  the  fee  may  be  in  aheyance^  that  is  (as  the 
word  fignifies)  in  expeftation,  remembrance,  and  contem- 
plation  in  law ;  there  being  no  pcrfon  in  ejfe^  in  whom  it 
can  vcft  and  abide :  though  the  law  confidcrs  it  as  always 
potentially  exifting,  and  ready  to  veft  whenever  a  proper 
owner  appears.  Thus,  in  a  grant  to  John  fot  life,  and 
afterwards  to  the  heirs  of  Richard,  the  inheritance  is  plainly 
neither  granted  to  John  nor  Richard,  nor  can  it  veft  in  the 
heirs  of  Richard  till  his  death,  nam  nemo  ejl  haeres  viventis  : 
it  remains  therefore  in  waiting  or  abeyance,  during  the  lifc 
of  Richard '»  This  is  likewife  always  the  cafe  of  a  parfon  of 
a  church,  who  hath  only  an  eftate  therein  for  the  term  of  his 
life ;  and  the  inheritance  remains  in  abcyance  '.  And  not 
only  the  fce,  but  the  freehold  alfo,  may  be  in  abeyance ;  as, 
when  a  parfon  dies,  the  freehold  of  his  gleb^  is  in  abeyance, 
until  a  fucceiTor  be  named,  and  then  it  vefts  in  the  fucceflbr  ^ 

The  word,  heirs,  is  neceflary  in  the  grant  or  donation,  in 
order  to  make  a  fee,  or  inheritance.  For  if  land  be  given 
to  a  man  for  ever,  or  to  him  and  his  afligns  for  ever,  thi$ 
vefts  in  him  but  an  eftate  for  life  ".  This  very  great  nicety 
about  the  infertion  of  the  word  **  heirs"  in  all  feofFments  and 
grants,  in  order  to  veft  a  fee,  is  plainly  a  relic  of  the  feodal 
ftriftncfs :    by  which  we  may  remembcr  ^  it  was  rcquircd 

»  Co.  Litt.  341.  «  UiJ,  §.  X. 

•  Litt.  §.  646,  w  Sce  pag.  56. 
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that  thc  form  of  thc  donatlon  ftould  be  punftually  purfued  j 
or  that,  as  Crag  *  expreires  it  in  the  words  of  Baldus,  "  ^fo- 
*'  nationes  ftni  JlriBi  jurisy  tie  quisplus  don^Jfe praefumatur  quam 
**  in  donatione  exprejferity  And  therefore,  as  the  perfonal 
abilitics  of  the  donee  were  originally  fuppofed  to  bc  the  only 
Inducemcnts  to  the  gift,  the  donee's  eftate  in  the  land  ex- 
tended  only  to  his  own  perfon,  aud  fubfifled  no  longer  than 
his  Ufej  unlefs  the  donor,  by  an  exprefs  provifion  in  the  grant, 
gave  it  a  longer  continuance,  and  extended  it  alfo  to  his  heirs. 
But  this  rule  is  now  foftened  by  many  exceptions  J^. 

FoR,  I.    It  does  not  extend  to  devifes  by  will  \  in  which 
as  thcy  were  introduced  at  the  time  when  the  feodal  rigor  was 
apace  wearing  out,   a  more  libcral  conftru£lion  is  allowed : 
and  thercfore  by  a  devife  to  a  man  for  ever,  or  to  one  and 
hi&  afligns  for  ever,  or  to  one  in  fce-fimplc,  the  devifee  hatli 
an  eftatc  of  inheritance  5  for.  the  intention  of  the  devifor  is 
fufficiently  plain  from  the  words  of   perpetuity  annexed, 
though  he  hath  omittcd  the  legal  words  of  inheritance.     But 
if  the  devife  be  to  a  man  and  his  affigns,  without  annexing 
words  of  perpetuity,  therc  the  dcvifee  (hall  take  only  an  eftatc 
for  lifci  for  it  does  not  appear  that  thc  devifor  intendcd  any 
morcr    2.  Ncither  does  this  rule  extend  to  fincs  or  recovcrics, 
confidercd  as  a  fpecies  of  conveyance ;  for  thereby  an  eftate 
in  fec  pafi^es  by  aft  and  operation  of  law  without  the  word 
•'  heirs :"  as  it  does  alfo,   for  particular  reafous,  by  certain 
other  methods  of  conveyance,  which  have  relation  to  a  for- 
mcr  grant  or  cftate,  whcrcin  the  word  *'heirs"  was  exprefled*. 
3.  In  creations  of  nobilityby  writ,  the  peer  fo  created  hath 
an  inhcritance  in  his  title,    without    expreffing  the  word 
**  heirsj"  for  heirftiip  is  implied  in  thc  creation,  unlefs  it  bc 
otherwife  fpecially  provided;    but  in  creations  by  patent, 
which  arc  firiBijuris^  the  word  "  heirs"  muft  be  inferted, 
othcrwifc  tliere  is  no  inheritance,     4.  In  grants  of  lands  to 
fole  corporations  and  their  fucceflbrs,  thc  word  **  fucccflprs" 
fupplies  the  place  of  **  heirs ;"  for  as  helrs  take  from  the  an- 
ccftor,  fo  doth  the  fuccefiTor  froni  the  prcdcccflbr.     Nay»  in 

«  /.  I.  /.  9.   §.  17.  »  Ihxd,  9. 

7  Co.  Lltt.  9,  10. 
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a  grant  to  a  biihop,  or  other  fole  fplritual  corporation,  in 
frankaifnoign ;  the  word  ^^ franhdmoigtP  fupplies  the  place  of 
<<  fucGeflbrs"  (as  the  word  "  fucccfTors"  fupplies  the  placc  of 
**  hcirs")  ex  vi  Urmini.i  and  in  all  thefe  cafes  a  fee-fimple 
vefts  In  fuch  fole  corporation.  But,  in  a  grant  of  lands  to  a 
corporation  aggregate,  the  word  "  fucceflbrs"  is  not  neceflary, 
though  ufually  inferted :  for,  albeit  fuch  fimple  grant  bc 
ftriflly  only  an  eftate  for  life,  yet,  as  that  cdrporation  never 
dics,  fuch  eftate  for  life  is'pcrpetual,  or  equivalent  to  a  fee- 
(imple,  and  therefore  the  lavlr  allows  it  to  be  one  *.  5.  Laftly, 
in  the  cafe  of  the  king,  a  fee-fimple  will  vcft  in  him,  with- 
out  the  word  **  heirs"  or  **  fucceflbrs"  in  the  grant ;  partly 
from  prerogative  royal,  and  partly  from  a  reafon  fimilar  to 
the  laft,  becaufe  the  king  in  judgment  of  law  never  dies  \ 
But  thc  general  rule  is,  that  the  word  "  heirs"  is  neccflary 
to  create  an  eftate  of  inhcritance. 

II-  We  are  next  to  confider  Ilmited  fees,  or  fuch  eftater 
of  inheritance  as  are  clogged  and  confined  with  conditions, 
or  qualifications,  of  any  fort.  And  thefe  we  may  divide  into 
two  forts ;  i.  ^talijivdy  or  bafe  fees  :  and  2.  Fees  conditioml^ 
fo  called  at  the  common  law ;  and  afterwards  kt^taiiy  in 
confequence  of  the  ftatute  de  donis, 

I.  A  BASE,  or  qualified  fce,  is  fuch  a  one  as  has  a  qualifica- 
tion  fubjoined  thcreto,  and  which  muft  be  determined  when- 
cver  the  qualification  annexed  to  it  is  at  an  end.  As,  in  the 
cafe  of  a  grant  to  A  and  his  heirs,  tenants  of  the  manor  of 
Dale ;  in  this  inftance,  whcnevcr  the  heirs  of  A  ceafe  to  be 
t-enants  of  that  manor,  the  grant.  is  cntirely  defeated.  So, 
when  Henry  VI  granted  to  John  Talbot,  lord  of  thc  manor 
of  Kingfton-Lifle  in  Berks,  that  he  and  his  heirs,  lorda  of 
the  faid  manor,  fliould  bc  peers  of  the  realm,  by  the  title  of 
barons  of  Lifle ;  here  John  Talbot  had  a  bafc  or  qualified 
fce  in  that  dignity  *=,  and,  the  inftant  hc  or  his  heirs  quittcd 
thc  feignory  of  this  manor,  thc  dignity  was  at  an  end.    Thia 

1  Set  Vol.  I.  p2g.  434.  ^  Co.  X»Uc.  a^. 
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eftate  is  a  feCj  bccaufe  by  poflibility  it  may.cndure  for  Cfet 
in  a  man  and  his  heirs ;  yct  as  that  duration  depends  upoii 
the  concurrcnce  of  collateral  circumftances,  which  qualify 
and  debafe  thc  purity  of  the  donation,  it  is  thcrefore  a  qua-^ 
lified  or  bafe  fee» 

2.  A  coNDiTioNAL  fcc,  at  thc  common  law,  was  a  fec 
teftrained  to  fomc  particular  heirs,  exclufive  of  others : 
**  dofiatio  Jlridia  et  coafclata  **;  ftcut  ceftis  haeredibuSy  qtdbufdam 
•*  a  fuccejjione  exclufts  .•"  as  to  the  heirs  of  a  .matCs  bodyy  by 
which  only  his  lineal  defcendants  werc  admitted,  in  cxclufion 
of  collatcral  heirs;  or,  to  the  heirs  tnale  ofhisbodyj  in  exclufion 
both  of  collater:ils,  and  lineaL  females  alfo.  It  was  callcd  a 
conditional  fee,  by  reafon  of  the  condition  exprefled  or  im* 
plied  in  thc  donation  of  it,  that  if  the  donee  died  without 
fuch  particular  heirs,  the  land  fhould  revert  to  the  donor. 
For  this  was  a  condition  annexed  by  law  to  all  grants  what- 
foeVer;  that,  on  failure  of  the  heirs  fpecified  in  the  grant,  the 
grant  {hould  be  at  an  end,  and  the  land  return  to  it's  antient 
proprietor  ^^.  Such  conditional  fees  were  ft;i(3:ly  agrecable  to 
the  nature  of  feuds,  when  thcy  firft  ceafed  to  be  mere  eftates 
,  for  life,  and  were  not  -yct  arrived  to  be  abfolute  eftates  in  fee- 
fimple.  And  we  find  ftrong  traces  of  thefe  limited,  condi- 
tional  fees,  which  could  not  be  alienated  from  the  lineage  of 
the  firft  purchafer,  in  our  earlieft  Saxon  laws  ^ 

Now,  with  regard  to  the  condition  annexed  to  thefe  fees 
by  thc  common  law,  our  anceftors  held,  that  fuch  a  gift  (to 
a  man  and  the  heirs  of  his  body)  was  a  gift  upon  condition, 
that  it  (liould  rcvert  to  the  donor,  if  the  donee  had  no  hcirs 
of  his  body ;  but,  if  he  had,  it  fliould  then  remain  to  th« 
donee.  They  thercfore  called  it  a  fee-fimple,  on  condition 
that  he  had  ifl^ue.  Now  we  muft  obferve,  that,  when  any 
condition  is  performed,  it  is  thenccforth  entirely  gone ;  and 
the  thing  to  which  it  was  before  annexed,  becomcs  abfolute, 

^  Flct.  /.  3»  ^'  '3'   §  5-  Ji  il^  tfiro  prcbUuttim  Jlt,    qut  eam  ah 

«  Plowd.  24.1.  initio  acquijivit^   ut  ifa  /iicere  mqueat, 

f  Si  quit  terram  taeredit.anam  haheat^  LLm  Adfrtd^  c.  yj» 
eem  rton  verdat  a  cognatis  kaeredibusfuis, 
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and  whoUy  unconditional.  So  that,  as  foon  as  the  grantec 
had  any  iffue  born,  his  eftate  was  fuppofed  to  become  abfo- 
lute,  by  thc  performance  of  the  condition ;  at  leaft,*  for  thefe 
three  purpofes  :  i .  To  enable  the  tenant  to  aliene  the  land, 
and  thcreby  to  bar  not  only  his  own  iflue,  but  alfo  the  donor 
of  his  intereft  in  the  reverfion^»  2.  To  fubjeft  him  to  for- 
feit  it  for  treafon :  which  he  could  not  do,  till  iflue  born, 
longer  than  for  his  own  life ;  left  thefeby  the  inheritance  of 
the  iflue,  and  reverfion  of  the  donor,  might  have  been  de- 
feated  *.  3.  To  empower  him  to  charge  the  land  with  rcnts, 
commons,  and  certain  other  incumbrances,  fo  as  to  bind  his 
iflue  *.  And  this  was  thought  the  more  reafonable,  becaufe, 
by  the  birth  of  iflTuc,  the  poflfibility  of  the  donor's  reverfion 
was  rendered  more  diftant  and  precarious  :  and  his  intereft 
feems  to  have  been  the  only  one  which  the  law,  as  it  then 
ftood,  was  foHcitous  to  proteft  ;  without  much  regard  to 
the  right  of  fucceflion  intended  to  be  vefted  in  the  ifluc* 
However,  if  the  tenant  did  not  in  faft  aliene  the  land,  th» 
courfe  of  defcent  was  npt  altered  by  this  performance  of  the 
condition  ;  for  if  the  iflTue  had  afterwards  died,  and  then  the 
tenant,  or  original  grantec,  had  died,  without  making  any 
alienation ;  the  land,  by  the  terms  oi  thc  donation,  could 
defcend  to  none  but  the  heirs  of  his  bodyj  and  tlierefore,  in 
default  of  them,  muft  have  revertei  to  the  donor.  For  which 
reafon,  in  order  to  fubjcdl  the  lands  to  the  ordinary  courfe  of 
defcent,  the  donees  of  thefe  conditional  fee-fimples  took  care 
to  alicne  as  foon  as  they  had  performed  the  condition  by 
having  iflTue ;  and  afterwards  re*-purchafed  the  lands,  which 
gs^ve  them  a  fce-fimple  abfolute,  that  would  defcend  to  thc 
heirs  general,  according  to  the  courfe  of  the  common  law. 
And  thus  ftood  thc  old  law  with  regard  to  conditional  fees  i 
which  things,  fays  fir  Edward  Coke  •^,  though  they  feem  an- 
tient,  are  yet  neceflary  to  be  known ;  as  well  for  thc  declaring 
how  the  common  law  ftood  in  fuch  cafes,  as  for  thc  fake  o£ 
annuities,  and  fuch  like  inheritanccs,  as  are  not  within  the 
ftatutes  of  entail,  and  therefore  remain  as  at  the  common  iaw. 

8  Co.  Litt.  19.     2  Inft.  233.-  »  Co.  Litt.  19. 
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T^E  inconvenienccs,  which  attcnded  thcfe  limited  and  fct- 
tcred  inheritances,  were  probably  what  induced  the  judges  to 
give  wav  to  this  fubtile  finefle  of  conftru£tion,  (for  fuch  it  un-* 
doubtealvwas)  in  order  to  fhorten  the  duration  of  diefe  con- 
ditional  eilates.  But,  on  the  other  hand,  tne  nobility,  who 
were  willing  to  perpetuate  their  poflefTions  in  thqir  own  fa- 
milles,  to  put  a  ftop  to  this  praclicc,  procured  the  ftatute  of 
Weftminfter  the  fecond ',  (commonly  called  the  ftatute  (k 
donis  conditiomhilis )  to  be  made ;  which  paid  a  greatef  fcgard 
to  the  private  will  and  intentlons  of  the  donor,  than  to  thc 
propriety  of  fuch  intcntions,  or  any  public  conifideratioiis' 
whatfoever.  This  ftatutc  revivcd  in  fome  fort  the  antient 
feodal  reftramts  which  were  originally  laid  on  alienations,  by 
cna£ling,  tliat  from  thenceforth  the  will  of  thc  donor  be  ob- 
ferved ;  and  that  the  tcncments  fo  given  (fb  a  man  and  the 
tieirs  of  his  body)  fliould  at  all  cvents  go  to  thcifliie,  if  tlicrc 
were  any  j  or,  if  rtbne,  ftiould  rcvert  to  thc  dpnor* 

Upon  thc  conftrli£Hon  of  this  aft  of  parliamcflt,  the 
judges  dctcrmined  tliat  the  doncc  had  no  longcr  a  conditional 
fee-fimple,  wliich  became  abfolute  and  at  his  own  difpofi^l,  the 
inftant  any  iflTue  was  born ;  but  thcy  divided  the  eftate  into 
two  parts,  leaving  in  the  donec  a  new  kind  of  particular 
cftate,  which  they  denominated  n  fee-tail^;  and  vcfting  in 
the  donor  the  ultimate  fec-fimple  of  the  land,  ezpe£tant  on 
thc  fftilare  of  ifliie ;  which  cxpeftant  eftate  is  what  we  now 
call  a  rcvcrfion  ".  And  hence  it  is  that  Littleton  teils  us  % 
that  tcnant  in  fce-taii  is  by  virtue  of  the  ftatute  of  Weftmin- 
ftcr  the  fecond, 

Having  thus  fliewn  thc  original  of  cftates  tail,  I  now 
procccd  to  confider,  nvhat  things  may,  or  may  not,  bc  cntailcd 

'  i^rdw.  T.  c.  1«  derived  from  thc  barbarous  verb  talhrti 

"»  The  ex^teffionfef-taif,  or  ftodum  to  cutj  from  which  thc  French /«!//«• 

taHiatum,  was  borrowed  frem  tbe  feu-  and  thc   Iralian    tagliare  aie  formed* 

djfts;  (SeeCrag.  /.  i.  /.  lo.  §.  24,25.)  (Spelm.  Gl-Jf.  531.) 

among  whom  tt  fignlfied  any  mutiUted  "  2  Inll.  335. 

or  truncated  inheritance,   from   which  ^  ^.  13. 

the  h«irs  ^eneral  were  cat  off  j   belnj 

under 
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wder  die  ftatute  de  donis,  Tenements  is  thc  only  word  ufed 
in  the  ftatute:  and  this  (ir  Edward  Coke  p  expounds  to  com- 
prehend  all  corporeal  hereditaments  whatfoever ;  and  alfo  all 
incorporeal  hereditaments  ^hich  favour  of  the  realty,  that  is» 
which  iffue  out  of  corporeal  ones,  or  which  concem,  or  are 
annexed  to,  or  may  be  exercifed  within  the  fame ;  as>  rents^ 
eftovers,  commons^  and  the  like:  Alfo  oifices  and  dignities^ 
which  concem  lands,  or  have  relation  to  fixed  and  certain 
placesy  may  be  entailed  \  But  mere  perfonal  chattels,  which 
favour  not  at  all  of  the  realty,  cannot  be  entailed.  Neither 
can  an  oiBce^  which  merely  relates  to  fuch  perfonal  chattels  $ 
nor  an  annuity,  which  charges  only  the  perfon,  and  not  the 
landsy  of  the  grantor.  But  in  thefe  laft,  if  granted  to  a 
xnan  and  the  heirs  of  his  body,  the  grantee  hath  ftill  a  fee 
«onditional  at  common  law,  as  before  the  ftatute  ;  and  by  his 
alienation  (after  ifiue  bom)  may  bar  the  heir  or  reverfioner  ^ 
An  eftate  to  a  man  and  his  heirs  for  another^s  life  cannot  be 
entailed ' :  fof  this  is  ftri^y  no  eftate  of  inheritance,  (as  will 
appear  hereafter)  and  therefore  not  within  the  ftatute  de  donis. 
Neither  can  a  copyhold  eftate  be  entailed  by  virtue  of  the 
Jiatute ;  for  that  would  tend  to  encroach  upon  and  reftrain 
the  will  of  the  lord  :  but,  by  ihcfpecial  ciiftom  of  the  manor, 
a  copyhold  may  be  limited  to  the  heirs  of  the  body  ^ ;  for 
hcre  the  cuftom  afcertains  and  interprets  the  Iord's  will. ' 

Next,  as  to  the  feveral  fpedes  of  eftates-tail,  and  how 
they  are  refpeftively  created.  £ftates-tail  are  either  general 
or  fpedal.  Tail-general  is  where  lands  and  tenements  are 
given  to  one,  and  the  heirs  ofbis  body  begotten :  which  is  called 
tail-general,  becaufe,  how  often  foever  fuch  donee  in  tail 
be  married,  his  ifllie  in  general  by  all  and  every  fuch  mar- 
riagc  is,  in  fucceflive  order,  capable  of  inheriting  the  eftatc- 
.tail,  performam  dom\  Tenant  in  tail-fpecial  is  where  thc 
gift  is  reftrained  to  certain  heirs  of  the  donee's  body,  and 
does  not  go  to  all  of  them  in  general.     And  this  may  hap- 

f  I  Inft.  19,  20*  '  2  Vern.  225. 
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pen  fcvcral  ways  ^.  I  fliall  inftance  in  only  onc ;  as  whcre 
lands  and  tencmcnts  are  given  to  a  man  and  the  heirs  of  his 
hodyi  on  Mary  his  mw  wtfe  to  be  begotten  :  here  no  iflue  can 
inherit,  but  fuch  fpecial  iiTuc  as  is  engendercd  bctween  them 
two  \  not  fuch  as  the  huiband  may  have  by  another  wife : 
and  thercforc  it  is  called  fpecial  taih  And  hcre  wc  may  ob- 
fcrve,  that  the  words  of  iriheritance  (to  him  and  his  heirs) 
give  him  an  eftate  in  fcc  ;  but  thcy  bcing  hcirs  to  be  by  kim 
begotten^  this  makes  it  a  fee-tail ;  and  the  perfon  being  alfo 
limited,  on  whom  fuch  heirs  (hall  be  bcgotten^  (viz.  Marj 
his  prefent  nmfe)  this  makcs  it  a  fcc-tail  fpecial. 

EsTATES,  in  general  and  fpecial  tail,  are  farthcr  divcrfi- 
fied  by  the  diftindlion  of  fe^fcs  in  fuch  entails ;  for  both  of 
them  may  cithcr^l^c  in  tail  male  or  Xzilfemale,  As  if  lands  bc^ 
givcn  to  a  man,  and  hi^  heirs  male  of  his  body  begotteny  this  is 
an  eftate  in  tail  male  geucTal ;  but  if  to  a  man  and  the  heirs 
fem^le  ofhis  body  on  his  prefent  wife  begotten^  this  is  an  cftate  in 
tail  fcmale  fpecial.  And,  in  cafc  of  an  cntail  male,  the  hcirs 
female  ihaU  ncver  inhcrit,  nor  any  dcrivcd  from  them  ;  nor 
e  converfoy  the  heirs  male,  in  cafe  of  a  gift  in  tail  female '. 
Thus,  if  the  donec  in  tail  malc  hath  a  daughtcr,  who  dies 
leaving  a  fon,  fuch  grandfon  in  this  cafc  cannot  inherit  the 
eftatc-taii ;  for  hc  cannot  dcduce  his  dcfccnt  wholly  by  hcirs 
male  ^.  And  as  thc  heir  malc  muft  convey  his  dcfcent  whoUy 
by  males,  fo  muft  the  heir  fcmale  whoUy  by  femalcs.  And 
therefore  if  a  man  hath  two  cftates-tail,  the  one  in  tail  male» 
the  other  in  taii  female  ;  and  he  hath  inue  a  daughter,  which 
daughter  hath  ifTuc  a  fon;  this  grandfon  can  fuccecd  to  ncither 
of  the  cftates :  for  hc  cannot  convey  his  dcfcent  whoUy  eithcr 
in  thc  male  or  fcmalc  Une  '• 

As  thc  word  heirs  is  neceflary  to  create  a  fec,  fo  in  farther 
limitation  of  the  ftriflnefs  of  thc  fcodal  donation,  the  word 
bodyy  or  fome  other  words  of  procreation,  are  ncccflary  to 
make  it  a  fce-taU,  and  afcertain  to  what  heirs  in  particular 

w  Litt.  §.  16.  26,  27,  28j  29.  T  Ihid,  §•  24. 

z  Ihid*  §.  2iy  22«  *  Co.  Lict.  25. 

tha 


Ch.  7^  ef  Thi^ou  iij 

thc  fee  18  limited  If  therefore  either  the  words  of  inhe- 
ritance  or  words  of  procreation  be  omitted^  albeit  the  others 
are  inferted  in  the  grant,  this  wiil  not  nlake  an  eftate-tail. 
ASf  if  the  grant  be  to  a  man  and  his  t//ue  of  bis  body^  to  a 
man  and  his  feed,  to  a  man  and  his  cii/dren,  or  offsprmg  ;  all 
thefe  are  only  eftates  for  life,  there  wanting  the  words  of 
inheritance,  his  heirs  '.  So,  on  the  other  hand,  a  gift  to  a 
man,  and  his  heirs  male^  oxfemale^  is  an  eftate  in  fee-fimple, 
and  not  m  fee-tail ;  for  there  are  no  words  to  afcertain  the 
body  out  of  which  they  Ihall  iflue  "•.  Indeed,  in  laft  wills 
and  teftaments,  wherein  greaCer  indulgence  is  allowed,  an 
eftate-tail  may  be  created  by  a  devife  to  a  man  and  lihfeedy 
or  to  a  man  and  his  heirs  male  \  or  by  other  irregular  modes 
ofexpreffion^ 

There  is  ftill  another  fpecies  of  entailed  eftates,  now  in- 
deed  grown  out  of  ufe,  yet  ftill  capable  of  fubfifting  in 
law  ;  which  are  eftates  in  lilro  tnaritagicy  ox  frankmarriage. 
Thefe  are  defined  *  to  be,  where  tenements  are  given  by  one 
man  to  another,  together  with  a  wife,  who  is  the  daughter 
or  coufin  of  the  donor,  to  hold  in  frankmarriage.  Now  by 
fuch  gift,  though  nothing  but  the  word  frankmarriage  is 
exprefled,  the  donees  ftiall  have  the  tenements  to  them,  and 
the  heirs  of  their  two  bodies  begotten  ;  that  is,  they  are  te- 
nants  in  fpecial  tail.  For  this  one  -wotAjfrankmarriagey  does 
ex  vi  termini  not  oniy  create  an  inheritance,  like  the  word 
frankalmoigfiy  but  likewife  Hmits  that  inheritance  ;  fupplying 
not  only  words  of  defcent,  but  of  procreation  alfo.  Such 
donees  in  frankmarriage  are  liable  to  no  fervice  but  fealty ; 
for  a  rent  referved  thereon  is  void,  until  the  fourth  degrce  of 
confanguihity  be  paft  between  the  iflues  of  the  donor  and 
donee  ®. 

T'^^  ificidents  to  a  tenancy  in  tail>  under  the  ftatute 
Weftm.  2.  are  chiefly  thefe  ^  i.  That  a  tcnant  in  tail  may 
commit  nvafe  on  the  eftate-tail,  by  felling  timber,  pulling 

a  Co.  Litt.  20.  '  Litt.  §•  17. 

b  Litt.  §.31«     Co.  Litt.  27.  «  lb\d*  §.  19,  2o. 

c  Co.  Litt.  9*  27.  f  Co.  Litt.  224. 
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down  houfeSj  or  the  like,  without  being  iinpeached,  or 
called  to  account,  for  the  fame.  a.  That  the  wifc  of  the 
tenant  in  tail  fliall  have  her  dowerj  or  thirds,  of  thc  eftate- 
taiL  3.  That  the  huiband  of  a  feraalc  tenant  in  tail  may  bc 
tcnant  by  thc  curtefy  of  thc  eftate-tail.  4..  That  an  cftate-tail 
may  bc  barred^  or  deftroyed  by  a  fine,  by  a  common  reco- 
very,  or  by  lincal  warranty  defcending  with  affets  to  thc 
•hcir.    AU  which  will  hereaftcr  be  explained  at  large. 

Thus  much  for  the  nature  of  cftate&-tail :  thc  eftablifli« 
ment  of  which  family  law  (a^  it  is  propcrly  ftilcd  by  Pigott «) 
occafioncd  infinite  difficultics  and  difputes  ^.    Childrcn  grew 
difobcdient  whcn  they  kncw  thcy  could  not  be  fct  afide : 
farmcrs  werc  oufted  of  thcir  leafes  made  by  tenants  in  tail  ; 
for,  if  fuch  leafes  had  been  valid,  then  under  colour  of  long 
leafes  the  iffue  might  have  been  virtually  difinherited  :  crcdi- 
tors  wcre  defrauded  of  their  debts ;  for,  if  tenant  in  tatl 
could  have  charged  his  eftate  with  their  payment,  he  might 
alfo  have  defeated  his  iffue,  by  mortgaging  it  for  as  much  a^ 
it  was  worth  :  innumcrable  latcnt  entails  wCrc  produced  to 
deprivc  purchafers  of  the  lands  they  had  fairly  bought  j  of 
fuits  in  confequence  of  which  our  antient  books  sire  fuU :  and 
treafons  were  encouraged  ;   as  eftates-tail  were  not  liable  ta 
forfciture,  longer  thah  for  the  tenant*s  life.    So  that  thcy 
werc  juftly  branded,  as  the  fource  of  ncw  contcntions,  and 
mifchiefs  unknown  to  the  common  law ;  and  almoft  univer* 
fally  confidercd  as  thc  commoti  grievance  of  the  realm  *.  But 
as  the  nobility  were  always  fond  of  this  ftatute,  becaufe  it 
preferved  their  family  eftates  from  forfeiture^  there  was  littlc 
Ixope  of  procuring  a  repeal  by  the  legiflature ;  and  thcrefore, 
by  the  connivance  of  an  a£live  and  politic  princc,  a  method 
was  devifed  to  evade  it. 

About  two  hundred  years  intervcned  betwecn  the  makin^ 
of  the  ftatute  de  doms,  and  the  application  of  common  reco- 
veries  to  this  intent,  in  thc  twclfth  year  of  Edward  IV ; 
wbich  wcre  then  openly  dcclarcd  by  the  judges  to  be  a  fuffi- 

f  Com.  Recoy.  5«  1  C0.Lilt.19.  Moor.  156»  loRtp. 

t^  1  Rep.  131. .  ^8. 
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cient  bar  of  an  eftate^ail  ^.    For  though  the  courts  had^  fi» 

long  before  as  the  reign  of  Edward  HI,  vcry  frequcntly 

hinted  their  opinion  that  s^  bar  might  be  efTefted  upon  thefe 

principles  \   yet  it  never  was  carried  into  execution ;  till 

Edward  IV  obferving  ■*  (ih  the  difputes  betwcen  the  houfes 

of  York  and  Lancafter)  how  littlc  cfFcct  attaindcrs  for  treafon 

had  on  families,  whofe  cftates  werc  protcfted  by  the  fanftuary 

of  entails,  gave  his  countenance  to  this  procecding,  and  fuf- 

fered  Taltarum's  cafc  to  be  brought  before  the  court " : 

whcrein,  in  confequence  of  the  principles  then  laid  down,  it 

was  in  cfFeft  determined,  that  a  common  recovery  fufiered  by 

tenant  in  tail  fhould  be  an  efFe£tual  deftru&ion  thercof. 

What  common  recoveries  are,  both  in  their  nature  and  con- 

fcquences,  and  why  they  are  allowed  to  be  a  bar  to  the  eftate 

tail,  muft  bc  rcferved  to  a  fubfequent  inquiry.     At  prefent 

I  fhall  only  fay,  that  they  are  fi^itious  proceedings,   intro- 

duced  by  a  kind  of  pia  /rausj  to  elude  the  ftatute  de  donis^ 

which  was  found  fo  intolcrably  mifchievous,  and  which  yct 

one  branch  of  the  legiflaturc  would  not  then  confent  to  rc- 

peal :  and,  that  thefc  recovcrics,  however  clandeftinely  intro- 

duced,  are  now  become  by  long  ufe  and  acquiefcencc  a  moft 

common  aflurance  of  lands  ;  and  are  looked  upon  as  the 

l^al  mode  of  conveyance,  by  which  tenant  in  tail  may  dif- 

pofe  of  his  lands  and  tenements  :  fo  that  no  court  will  fufler 

them  to  be  fhaken  or  rcflefled  on,and  even  a£ls  of  parliament* 

have  by  a  fidewind  countenanced  and  eftablifhed  thcm. 

This  expedient  having  grcatly  abridgcd  eftatcs-tail  with 
rcgard  to  their  duration,  othcrs  wcre  foon  invented  to  ftrip 
them  of  other  privileges.  The  ncxt  that  was  attacked  was 
tlieir '  freedom  from  forfeiturcs  for  treafon.  For,  notwith- 
ftanding  the  large  advanccs  made  by  recovcries,  in  the  com- 
pafs  of  about  thrcefcore  years,  towards  unfettering  thefe  in- 
heritances,  and  thereby  fubjefting  the  lands  to  forfeiture,  thc 
rapacious  prince  then  reigning,  finding  them  frcqucntly  re- 

k  I  Rep.  131.     6  Rcp.  40»  •  1 1  Hen.  VII.  c.  20.  7  Hcn.  VIII» 

'  loRep.  37,  38.         n»  Pigott.  8.  c.  4.      34  &   35  Hcn.  VIU.  c.  20. 

■  Vearbook.    iz£flw.lV.  i^.  19.  14  Eliz.   c.  8.   4  &  5  Ann.    c.  i6« 

Tiuh'  Abr^txtfauxreciyv,  2oBro.  Ahr,  14  Geo.  II.  c.  20. 
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fettled  in  a  fimilar  manner  to  fuit  the  conyenience  of  families» 
had  addrefs  enough  to  procure  a  ftatute  %  whereby  all  eftates 
of  inheritance  (under  which  general  words  eftates-tail  w^re 
covertly  included)  are  declared  to  be  forfeited  to  the  king 
upon  any  convidlion  of  high  treafon^ 

The  next  attack  which  thcy  fuffercd  in  order  of  time, 
was  by  the  ftatute  32  Hen.  VIII.  c.  28.  whereby  certain  leafes 
madc  by  tenants  in  tail,  which  do  not  tend  to  the  prejudice 
of  the  iffue,  were  allowed  to  be^  good  in  law,  and  to  bind 
the  iifue  in  tail,  But  they  received  a  more  violent  blow,  in 
the  fame  feiEon  of  parliamenty  by  the  conftrudlion  put  upon 
the  ftatute  of  fines  %  by  the  ftatute  32  Hen,  VIIL  c.  36. 
which  declares  a  fine  duly  levied  by  tenant  in  tail  to  be  a 
complete  bar  to  him  and  his  heirs,  and  all  other  perfons, 
*  claiming  under  fuch  entail.  This  was  evidently  agreeable  to 
the  intcntion  of  Hcnry  VIIj  whofc  policy  it  was  (before 
common  recoveries  had  obtained  their  fuU  ftrcngth  and  au* 
thority)  to  lay  the  road  as  open  as  poflible  to  the  alienation 
of  landed  property,  in  order  to  weaken  the  overgrown  powcr 
of  his  nobles«r  But  as  they>  from  the  oppofite  reafons^  were 
not  eafily  brought  to  confent  to  fuch  a  provifion,  it  was 
therefore  couched,  in  his  aft,  under  covert  and  obfcure  ex- 
prefllons.  And  the  judges,  though  willing  to  conftrue  that 
ftatute  as  favourably  as  poflible  for  the  defeating  of  entailed 
cftates,  yet  hefitated  at  giving  fines  fo  extenfive  a  powcr  by 
mere  implication,  when  the  ftatute  de  donis  had  exprefsly 
.  declared,  that  they  fhould  twi  be  a  bar  to  eftates-tail.  But 
the  ftatute  of  Henry  VIII,  when  the  doftrine  of  alienation 
was  better  received,  and  the  will  of  the  prince  more  impli- 
citly  obeyed  than  beforc,  avowed  and  eftablifhed  that  inten- 
tion.  Yet,  in  order  to  preferve  the  property  of  the  crown 
from  any  dajigcr  of  infringement,  all  eftates-tail  created  by 
the  crown,  and  of  which  the  crown  has  the  reverfion,  are 
excepted  out  of  this  ftatute.  And  the  fame  was  done  with 
regard  to  common  recoveries,  by  the  ftatute  34  &  35  Hen, 
VIII.  c.  20.  which  enafts,  that  no  feigned  recovery  had 
againft  tenants  in  tail,  where  the  eftate  was  created  by  the 

P  7fi  Hcn.  VIII.  c  13,  %  4  Hcn,  VII.  c  »4, 
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crown ',  and  the  remainder  or  rcverfion  continues  ftUl  in  the 
CTown,  fhall  be  of  any  force  and  effeft.  Which  is  allowing, 
indireftly  and  collaterally,  their  fuU  force  and  effe£l  with  re* 
{pc£t  to  ordinary  eftates-tail,  where  the  royal  prerogative  is 
not  concemed. 

» 

Lastlt,  by  a  ftatute  of  the  fucceeding  ycar  %  aU  eftates- 
tail  are  fendered  Uable  to  be  charged  for  payment  of  debts 
due  to  the  king  by  record  or  fpecial  contraft  ;  as  fince,  by 
the  bankrupt  laws  *,  they  are  alfo  fubjcdled  to  be  fold  for  tbe 
debts  contrafted  by  a  bankrupt.  And,  by  the  conftruftion 
put  pn  the  ftatute  43  EUz.  c.  4.  an  appointment "  by  tenant 
in  taii  of  the  lands  entaiied,  to  a  charitable  ufe^  is  good 
without  fine  or  recovery. 

E&TATEs-TAiL,  being  thus  by  degrecs  uufettered,  arc 
now  reduced  again  to  almoft  the  fame  ftate,  even  bcfore  iffue 
born,  as  conditional  fees  were  in  at  common  law,  after  the 
condition  was  performed,  by  the  birth  of  iffuc.  For,  firft, 
the  tenant  in  tail  is  now  enabled  to  aliene  his  lands  and  tene- 
ments  by  fine,  by  recovery,  or  by  certain  other  means  \  ancl 
thereby  to  defeat  the  intereft  as  weU  of  his  own  iffue,  though 
unborn,  as  alfo  of  the  reverfioner,  except  in  the  cafe  of  thc 
crown :  fecondly,  hc  is  now  Uable  to  forfeit  them  for  high 
treafon :  and,  laftly,  he  may  charge  them  with  reafonable 
leafes,  and  alfo  with  fuch  of  his  debts  as  are  due  to  the  crown 
on  fpeciajties,  or  have  been  contra£led  with  his  feUow-fub- 
jedls  in  a  courfe  of  extenfive  commerce. 

r  Co.  Litt.  372.     .  t  Stat.  2i  Jac.-I.  c.  19. 

•  33  Hcn.  VIII.  c.  39,  §•  75^  ■  a  Vcm.  453.     Chan.  Prc?.  |6, 
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OF    FREEHOLDS,    NOT    op 
INHERITANCE. 


WE  are  next  to  difcourfe  of  fuch  cftatcs  of  frcehoM, 
as  are  not  of  inheritance,  but  for  Hfe  only.  And 
of  thcfe  eftates  for  life,  fome  are  conventionalj  or  exprefsly 
created  by  the  a£l8  of  the  parties ;  others  mercly  legal^  or 
created  by  conftruftion  and  operation  of  law ".  Wc  will 
coniider  them  both  in  their  order. 

I.  EsTATES  for  life,  cxprefsly  created  by  decd  or  grant, 
(which  alonc  are  properly  conventional)  arc  whcrc  a  leafe  i$ 
madc  of  lands  or  tcnements  to  a  man,  to  hold  for  the  term 
of  his  own  lifc,  or  for  that  of  sfny  other  pcrfon,  or  for  morc 
livcs  than  one  :  in  any  of  which  cafcs  he  is  ftiled  tenant  for 
life  ;  only,  whcn  he  holds  thc  eftate  by  the  life  of  another, 
he  is  ufually  caUed  tenant  ^«r  auter  vie  **.  Thefe  cftates  for 
life  are,  like  inheritances,  of  a  feodal  nature  ;  and  wcrc,  for 
fomc  timc,  the  higheft  eftate  that  any  man  could  have  in  a 
feud,  which  (as  we  havc  bcfore  feen  ^)  was  not  in  it's  origi- 
nal  hercditary.  They  are  given  or  conferred  by  the  famc 
feodal  rights  and  folemnities,  thc  fame  inveftiture  or  livcry 
of  feifin,  as  fces  themfclves  are  j  and  they  are  held  by  fealty, 
if  demanded,  and  fuch  convcntional  rents  and  fervices  as  thc 
lord  or  iclTor,  and  his  tcnant  or  lcflec,  have  agrecd.on. 

«  Wright.  190.  t  pag.  55. 
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IsTATEs  for  fife  may  bc  creattd,  not  only  by  thc  exprefs 
words  before  mcntioned,  bnt  alfo  by  a  general  grant,  with- 
Oiit  defining  or  limiting  any  fpeciiic  eftate.  As,  if  one 
grants  to  A.  B.  the  manor  of  Dale,  this  makes  him  tenant 
for  life  **.  For  though,  as  there  are  no  words  of  inheritance^ 
or  heirsj  mentioned  in  the  grant,  it  cannot  be  conftrued  to 
be  a  fec,  it  ihall  howerer  be  conilrued  to  be  as  large  an  eftate 
«3  the  ^ords  of  the  donation  wiil  bear,  and  thereforc  a.n  eftate 
for  lifc.  Alfo  fuch  a  grant  at  largc,  or  a  grant  fot  term  of 
life  generally,  ihall  be  conftrued^to  be  an  eftate  for  the  life 
rf  the  grantee  *  *,  \n  cafc  the  grantor  hath  authority  to  make 
fttch  a  grant :  for  an  eftate  fof  a  man'8  own  life  is  more  bene- 
ficial  and  of  a  higher  nature  than  for  any  other  life  \  and  the 
tule  of  law  is,  that  all  grants  are  to  be  taken  moft  ftrongly 
againft*the  grantor  \  unlefs  in  the  cafe  of  the  king. 

SucH  eftates  for  life  will,  generally  fpeaking,  cndure  as 
long  as  the  life  for  which  they  are  granted  :  but  there  are 
fome  eftates  for  life,  which  may  determine  upon  future  con- 
tingencies,  before  the  life,  for  which  they  are  created,  ex- 
pires.  As,  if  an  eftate  be  granted  to  a  woman  during  her 
widowhood,  or  to  a  man  until  he  be  promoted  to  a  benefice  ; 
in  thefe,  and  fimilar  cafes,  whenever  the  contingency  hap- 
pens,  when  the  widow  marries,  or  whcn  the  grantec  obtains 
a  benefice,  the  refpeftive  eftates  are  abfolutely  determined 
and  gone*.  Yet,  while  they  fubfift,  they  are  reckoned 
cftates  for  life ;  bccaufe,  the  time  for  which  they  will  cndurc 
being  uncertain,  they  may  by  poffibility  laft  for  life,  if  thc 
contingencies  upon  which  they  are  to  determine  do  not 
fooner  happen.  And,  moreovcr,  in  cafe  an  eftate  be  granted 
to  a  man  for  his  life,  generally,  it  may  alfo  determine  by 
his  Wv//death:  as  if  he  enters  into  a  monaftery, .  whereby 
hc  is  dead  in  •  law  ** :  for  which  reafon  in  conveyances  tlie 
grant  is  ufually  madc  "  for  the  term  of  a  man's  natural  life;" 
which  can  only  dctcrmine.by  his  natural  death  *. 

d  Co.  Litt.  42«  %  Co.  Litt.  42.     3  Rep.  20. 

«  Ibld»  h  2  Rep.  48. 
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The  inddents  to  an  eftate  for  life,  are  principally  the  foI« 
'  lowing ;  which  are  applicable  not  only  to  that  fpecies  of  te- 
nants  for  life»  which  are  exprefsly  created  by  deed ;  but  alib 
to  thofe,  wliich  are  created  by  a£l  and  operation  of  law. 

1.  EvERT  tenant  for  life,  unlefs  reftrained  by  covenant 
or  agreement,  may  of  common  right  take  upon  the  land 
demifed  to  him  reafonable  eflovers  ^  or  botes  ^  For  he  hath 
a  right  to  the  full  enjoyment  and  ufe  of  the  land,  and 
all  it's  proiits,  during  hi%  eftate  therein.  But  he  is  not 
permitted  to  cut  down  timber  or  do  othcr  wafte  upon  thc 
premifes " :  for  the  deftruftion  of  fuch  things,  as  are  not 
the  temporary  profits  of  the  tenement,  is  not  neceflary  for 
tbe  tenant*s  complcte  enjoyment  of  his  eftate ;  but  tends 
to  the  permanent  and  lafting  lofs  of  the  perfon  entkled  to 
the  inheritance. 

2.  Tenant  for  life,  or  his  reprefentatives,  fliall  not  be 
prejudiced  by  any  fudden  determination  of  his  eftate,  be- 
caufc  fuch  a  determination  is  contingent  and  uncertain  ". 
Therefore  if  a  tenant  for  his  own  life  fows  the  lands,  and 
dies  before  harveft,  his  executors  fliall  have  tlie  emblements, 
or  profits  of  the  crop  :  for  the  eftate  was  determined  by  the 
a^  of  God;  and  it  is  a  maxim  in  the  law,  that  a^us  Dei  ne* 
fnini  facit  injuriam.  The  reprefentatives  therefore  of  the 
tenant  for  life  fliall  have  the  emblcments,  to  compenfate  for 
the  labour  and  expcnce  of  tilling,  manuring,  and  fowing  the 
lands ;  and  alfo  for  the  encouragement  of  hufl)andry,  which 
being  a  public  benefit,  tending  to  the  encreafe  and  plenty  of 
provifions,  ought  to  have  the  utmoft  fecurity  and  privilegc 
that  the  law  can  give  it.  Wherefore  by  tlie  fcodal  law,  if  a 
tenant  for  life  died  between  the  beginning  of  September  and 
the  end  of  February,  the  lord,  who  was  entitled  to  the  re- 
verfion,  was  alfo  entitled  to  the  profits  of  the  whole  year ; 
but,  if  he  died  between  thfe  beginning  of  March  and  the  end 

k  Sec  p3g.  35*  n  Ihld.  53, 
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of  Auguft,  thc  heirs  of  the  tenant  rcceivcd  thc  whok  \ 
Piom  hence  our  law  of  emblements  feems  to*have  bcen  dc- 
rived,  but  with  vcry  confiderable  improvements.  So  it  is 
alfo,  if  a  man  be  tenant  for  the  lifc  of  another,  and  csfiuy  que 
v/V,  or  he  on  whofe  life  the  land  is  held,  dies  after  the  corn 
ibwn,  thc  tenant  pur  auter  vie  fhall  havc  the  cmblcmcnts. 
Thc  famc  is  alfo  the  rulc,  if  a  life-eftatc  be  detcrmined  by 
the  oB  of  laiv.  Thcrefore,  if  a  ^eafc  be  made  to  hufband  and 
wife  during  covcrture,  (which  gives  them  a  detcrminable 
eftate  for  li£e)  and  the  hufband  fows  the  land,  and  after- 
wards  diey  are  divorced  a  vinculo  matrimoniif  the  hufband 
fliall  have  thc  emWements  in  this  cafe;  for  the  fcntence  of 
divorce  is  the  a£t  of  law  p.     But  if  an  eftate  for  life  be  deter- 

r 

Qiincd  by  the  tenant's  own  aBy  {as,  by  forfeiturc  for  wafte 
committed;  or,  if  atenantduring  widowhodd  thinks  proper 
to  marry)  in  thefe,  and  fimilar  cafes,  thc  tcnants,  having 
thus  dctcrmined  the  cftate  by  thcir  own  acls,  fhall  not  bc  en- 
titled  to  take  the  emblemcnts^.  The  doftrine  of  cmblcmcnti 
cxtends  not  only  to  corn  fown,  but  to  rooTi  planted,  or  othcr 
^nnual  artificial  profit,  but  it  is  otherwifc  of  fruit-trces,  grafs^ 
and  the  Hkc  ;  which  are  not  plantcd  annually  at  the  expcnfe 
and  labour  of  the  tenant,  but  are  eithcr  a  pcrmanent,  or 
natural,  profit  of  thc  earth '.  For  when  a  man  plants  a 
trec,  he  cannot  be  prcfumcd  to  plant  ^t  in  contemplation  of 
any  prefent  pfrofit ;  but  mcrcly  with  a  profped  of  it's  bcing 
ufcful  to  hii^fclf  in  future,  and  to  futurc  fucccflions  of  tenants. 
Thcadvantagcsalfoof  emblcments  are  particularlycxtcnded  ta 
the  parochial  clergy  by  the  ftatute  a8  Hen.  VIII.  c.  1 1 .  For 
all  pcrfons,  who  arc  prefented  to  any  ccclefiaftical  beneficc,  or 
to  any  civil  office,  are  confidcred  as  tcnants  for  their  own  lives, 
unlefs  the  contrary  be  exprcfTed  in  the  form  of  donation, 

/  3.  A  THiRD  incident  to  eftates  for  life  relates  to  the  un-. 
der-tenants  or  leffees.  For  they  have  the  fame,  nay  greatcr 
indulgences  than  their  lefTors,  the  original  tenants  for  life. 
Tbe  fame  5  for  the  law  of  eftovcrs  and  emblcments,  with  le-* 

o  Foid»  /.  2.  t.  28f  9  Co.  Litt.  55. 
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gard  to  tbe  tenaxtt  for  life,  is  alfo  law  with-regard  to  his  un« 
jder-tenauty  who  reprefents  him  and  ftands  in  his  place  * :  and 
greater;  for  in  thofe  cafes  where  tenant  for  lifc  fliall  not  havc 
thc  emblemcnts,  becaufe  thc  cftate  deter mines  by  his  own 
a£b,  the  exception  fhall  not  reach  his  leiTee  who  is  a  third 
perfon.  As  in  thc  cafe  of  a  woman  who  holds  durdnte  viduU 
tate:  hcr  taking  hufband  is  her  own  a£l,  and  therefore  de- 
prives  hcr  of  the  cmblements :  but  if  flie  leafes  hcr  cftate  to 
an  under-tcnant,  who  fows  the  land,  and  flie  thcn  marrieSf 
this  her  aft  fliall  not  deprive  the  tenant  of  his  cmblemcnts, 
who  is  a  ftranger  and  could  not  prcvent  her  '.  The  lefiees 
of  tenants  for  life  had  aUb  at  the  common  law  anothcr  moft 
unrcafonable  advantage ;  for,  at  the  death  of  their  Icfibrs  thc 
tcnants  for  life,  thefe  under-tenants  might  if  thcy'  pleafed 
quit  tliip  premifes,  and  pay  no  rent  to  any  body  for  the  oc- 
cupation  of  tTie  land  fincc  the  laft  quarter  day,  or  othcr  day 
affigned  for  payment  of  rent ".  To  remedy  which  it  is  now 
cna£ted  ^,  that  the  executors  or  adminiftrators  of  tcnant  for 
life,  on  whofc  death  any  leafe  determined,  fliall  rccover  of 
the  leflec  a  ratablc  proportion  of  rent,  from  the  laft  day  of 
payment  to  the  death  of  fuch  lcflbr. 

II.  The  ncxt  cftate  for  life  is  of  the  legal  kind,  afis  con- 
tradiftinguiflicd  from  convcntional ;  viz.  that  of  tcnant  in 
tail  after  pqffibility  of  ijfue  extinB.  Thifi  happens,  whcre  onc 
is  tenant  in  fpccial  taii,  and  a  perfon,  from  whofe  body  the 
inue  w^as  to  fpring,  dies  without  iflue ;  or,  having  lcft  iflue, 
that  iffttc  becomes  cxtinfl :  in  either  of  thefe  cafes  thc  fur- 
viving  tenant  in  fpecial  tail  becomcs  tenant  in  tail  after  pof- 
fibility  of  iflue  extinf):.  As,  where  onc  has  an  cftatc  to  him 
and  his  hcirs  on  the  body  of  his  prcfent  wife  to  be  begotten, 
and  thc  wifc  dies  without  iflue  ^ :  in  this  cafe  the  man  has  an 
cftate-tail,  which  cannot  poflibly  defcend  to  any  one  ;  and 
therefore  the  law  makes  ufe  of  this  long  periphrafis,  as  ab- 
folutely  neceflary  to  give  an  adequate  idea  of  his  eftate.  For 
if  it   had  called  him  barely  tenant   in  fee-tail  fpeciaiy  that 

«  Co.  Litt.  55.  ^  V  Stat.  zi  Geo.  II.  c.  19.  §.  15% 
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^ould  not  ha^e  diftinguiffhed  him  froxn  others ;  and  hefides 
he  has  no  longer  an  eftate  of  inheritance,  or  fee  ',  f or  he  can 
have  no  heirs,  capable  of  taissng  per  formam  dom.  Had  tt; 
called  him  tenant  in  tail  tvithout  ijfuey  thts  had  only  related  to 
tlie  prefent  £a£t,  and  would  not  have  excluded  the  poQibilit^ 
of  future  ifTue.  Had  he  been  ftiled  tenant  in  taiJ  without 
fOjffibiUty  of  ijfue^  this  would  exclude  time  paft  as  well  a3 
prefent,  and  he  might  under  this  defcription  never  have  had 
any  poffibility  of  iffue.  No  definition  therefore  could  fo 
cxafily  mark  him  out,  as  this  of  tenant  in  tail  after  pojfthility 
ffifue  extinSfj  which  (with  a  precifion  peculiar  to  our  own 
law)  not  only  takcs  in  the  poflibility  of  iffue  in  tail  which 
he  once  had,  but  alfo  ftates  that  this  poflibility  is  now 
cxtinguifhed  and  gone. 

This  eftate  muft  be  created  by  the  aft  of  God,  that  is^ 
by  the  death  of  tliat  perfon  out  of  whofe  body  the  iffue  waa 
to  fpring  j  for  no  limitation,  conveyancc,  or  other  human 
adl  can  make  it.  For,  if  land  be  given  to  a  man  and  his 
wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they  arc 
divorced  a  vina/lo  matrimonii,  they  ftiall  neitber  of  thcm  havc 
this  eftate,  but  be  barely  tenants  for  life,  notwithftanding 
the  inheritance  once  vefted  in  them  ^,  A  poffibility  of  iffue 
is  always  fuppofed  to  exift,  in  law,  unlefs  extinguiihed  by 
the  death  of  the  parties  ;  even  though  the  donees  be  each  of 
^them  an  hundred  years  old  *. 

This  eftate  is  of  an  amphibious  nature,  partaking  partly 
of  an  eftate-tail,  and  partly  of  an  eftate  for  life.  The  tenant 
is,  in  trutl),  only  tenant  for  life,  but  with  many  of  the  pri- 
vileges  of  a  tentaut  in  tail ;  as,  not  to  be  punifhable  for 
wafte,  to*r  * :  or,  he  is  tenant  in  tail,  with  many  of  the  re- 
ftriflions  of  a  tenant  for  life  5  as,  to  forfeit  hi^  eftate  if  hc 
alienes  it  in  fee-fimple  ^ :  whereas  fuch  alienation  by  tenant 
in  tail,  though  void Ale  by  the  iffue,  is  no  forfeiture  of  thc 
eftate  to  the  reverfioner  :  who  is  not  concerned  in  intercft, 

s  1  RoU.  Rep.  1S4.     IX  Rep.  8o.         *  Co.  Utt.  »7« 
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till  all  poffibility  of  iflue  bc  cxtinft.  But,  in  gcncral,  thc 
law  looks  upon  this  eftate  as  equivalent  to  an  cftate  for  lifc 
only ;  and,  as  fuch,  will  pcrmit  this  tcnant  to  cxchangc  his 
cftate  with  a  tenant  for  life  j  which  exchangc  can  only  bc 
xnadc,  as  wc  (hall  fec  hercaftcr,  of  cftates  that  are  cqual  in 
tbeir  naturc* 

III.  Tenant  by  the  curtefy  of  Englandf  is  whcre  a  man 
marrics  a  woman  feifcd  of  an  cftatc  of  inheritance,  that  is, 
of  lands  and  tenement^  in  fee-fimplc  or  fec-tail ;  and  has  by 
her  iflue,  born  alive,  which  was  capable  of  inhcriting  her 
cftate.  In  this  cafe,  he  fhall,  on  the  dcath  of  his  wifc,  hold 
the  lands  for  his  life,  as  tenant  by  the  curtefy  of  England  ^. 

This  eftatc,  according  to  Littleton^  has  it*s  denomination, 
bccaufe  it  is  ufed  within  the  realm  of  England  only ;  and  it 
is  faid  in  the  mirrour  ^  to  have  been  introduced  by  kiiig  Henry 
the  firft ;  but  it  appears  alfo  to  have  been  the  cftablifticd  law 
of  Scotland,  whercin  it  was  callcd  curialitas  %  fo  that  pro- 
bably  our  word  curtefy  was  underftood  to  fignify  ratlier  an 
attendancc  upon  thc  lord's  court  or  curtis^  (that  is,  bcing  his 
vafal  or  tenant)  than  to  denotc  any  peculiar  favour  belonging 
to  this  ifland.  And  thercforc  it  is  laid  down '  that  by  having 
ifliic,  thc  huiband  fhall  be  cntitled  to  do  homagc  to  the  lord, 
for  thc  wife's  lands,  alone :  whcreas,  beforc  iflue  had,  they 
muft  both  havc  done  it  togcther.  It  is  likewife  ufed  in  Irc- 
land,  by  virtue  of  an  ordinancC  of  king  Henry  III  ^.  It  alfo 
appears  ^  to  have  obtained  in  Normandy ;  and  was  likewifc 
ufed  among  the  anticnt  Almains  or  Germans  ^  And  yet  it 
is  not  generally  apprehended  to  havc  been  a  confcquencc  of 
feodal  tenure  "^,  though  I  think  fomc  fubftantial  feodal  rcafons 
may^be  given  for  it's  introduftion.  For,  if  a  woman  feifed 
of  lands  hath  iflue  by  her  hufband,  and  dics,  thc  huft)and  is 
thc  natural  guardian  of  the  child,  and  as  fucli  is  in  rcafon 
cntitled  to  the  profits  of  the  lands  in  order  to  maintain  it :  for 

c  Litt.  §.  35.  ^z.  %  Pah  IX  H.  IIL  m.  30.  in  2  Bac. 
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wKich  rcafon  the  heir  appareht  of  a  tcnant  by  thc  curtefycotdd 
not  bc  m  ward  to  the  lord  of  the  fee,  during  the  life  of  fuch 
tenant  *.  As  foon  therefore  as  any  child  was  bom,  the  father 
began  to  have  a  permanent  intercft  in  the  lands,  he  became 
one  of  the  pares  curtisy  did  hbmage  to  the  lord,  and  was  called 
tenant  by  the  curtefy  initiate ;  and  this  eftate  being  once 
vefted  in  hlm  by  the  birth  of  the  child,  was  not  fufiered  to 
determine  by  the  fubfequent  death  or  cominjg  of  age  of  the 
infant. 

There  are  fdur  requifites  neccffary  to  makc  a  tcnancy  by 
the  curtefy ;  marriage,  feifin  of  the  wife,  iffue,  and  death 
of  the  wife  °.  i.  The  marriage  muft  bc  canonical  and  legaL 
2.  'The  feifin  of  the  wife  muft  be  an  a£bual  feifin,  or  pofief- 
fion  of  the  lands  \  tiot  a  bare  right  to  poffcfs,  which  is  a 
feifin  in  law,  but  an  afbual  poffefiion,  which  is  a  feifin 
in  deed.  And  therefore  a  man  fliall  not  be  tenant  by  the 
curtefy  of  a  remainder  or  reverfion.  But  of  fome  incorporcal 
hereditaments  a  man  may  be  tenant  by  the  curtefy,  though 
there  have  been  no  a£lual  feifin  of  the  wife  :  as  in  cafe  of 
an  advowfon,  whcre  the  church  has  not  become  void  in  thc 
life-time  of  the  wife ;  which  a  man  may  hold  by  the 
curtefy,  becaufe  it  is  impoffible  ever  to  have  a£^ual  feifin  of 
it,  and  impotentia  excufat  legem  ".  If  the  wife  be  an  idiot,  the 
huft)and  fhall  not  be  tenant  by  the  curtefy  of  her  lands  \  for 
the  king  by  prerogative  is  entitlcd  to  them,  the  inftant  flie 
herfelf  has  any  title :  and  fince  flie  could  never  be  rightfully 
fcifed  of  the  lands,  and  the  huft)and's  title  dcpcnds  entirely 
upon  her  feifin,  the  hufl>and  can  have  no  title  as  tenant  by 
the  curtefy  ®.  3.  The  iffue  muft  be  born  alivcj  Some  have 
had  a  notion  that  it  muft  be  heard  to  cry  \  but  that  13  a  mif- 
take.  Crying  indeed  is  thtjlrongejl  evidence  of  it's  being 
bom  alive  \  but  it  is  not  the  only  evidence  ?.  The  iffue  alfo 
muft  be  born  during  the  life  of  the  mother  \  for,  if  the 
mother  dies  in  labour,  and  the  Caefarean  operation  is  per- 
formed,  the  hufl^and  in  this  cafe  fliall  not  be  tenant  by  the 

1  F.  N.  B.  143.  o  Co.  LJtt  30.  Plowd.  xS^* 
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curftefy :   bccaufe,  at  the  inftant  of  the  mother^s  death^  Jt^e 
"was  clearly  not  entitled,  as  having  had  no  iflue  bocn>  hut 
the  land  defcended  to  the  child,  while.he  was  yet  in  his 
mother^s  womb ;  and  the  eftate  bcing  once  fo  yefted,  ih«|ll 
not  afterwards  be  taken  from  him  ^.     In  gavelkind  lands,  a 
huiband  may  be  tenant  by  the  curtefy  without  having  any 
iflue  ^     But  in  general  there  nnift  be  iflue  bom ;  and  fuoh 
iflue  as  is  alfo  capable  of  inheri^ting  the  mother's  eftate*. 
Therefore  if  a  woman  be  tenant  in  tail  «wAr^and  hath  only 
a  daughUr  born,  the  hufband  is  not  thereby  entitled  to  bc 
tenant  by  the  curtefy  j  becaufe  fuch  ifliie  femalc  can  never 
inherit  the  eftate  in  tail  male  ^.  And  this  feems  to  be  the  prin« 
cipal  reafon^  why  the  hufband  canot  be  tenant  by  the  cur- 
tefy  of  any  lands  of  which  the  wife  was  not  a6iually  feifcd : 
becaufe,  in  order  to  entitle  himfelf  to  fuch  eftate,  he  mufk 
have  bcgotten  ifliie  that  may  be  heir  to  the  wife ;  but  no  one, 
by  the  ftanding  rule  of  law,  can  be  heir  to  the  anceftor  of 
any  land,  whoreof  the  anceftor  was  not  aGually  feifed ; '  and 
thcrefore,  as  the  huft)and  hath  never  begotten  any  ifRie  that 
can  be  heir  to  thofe  lands,  he  fhall  not  be  tenant  of  them  by 
the  curtefy ".     And  hence  we  may  obferv^,  with  how  much 
nicety  and  confideration  theold  rules  of  law  were  framed; 
and  how  clofely  they  are  connefted  and  interwoven  together, 
fupporting,    illuftrating,    and  demonftrating    one  another. 
The  time  when  the  ifTue  was  bornis  immaterial,  provided  it 
were  during  the  coverture  :  for,  whcther  it  were  bom  beforc ' 
or  after  the  wife's  fcifin  of  the  lands,  whether  it  be  living  or 
dead  at  the  time  .of  the  feifin,  or  at  the  time  of  the  wife's 
deceafe,  the  hufband  fhall  be  tenant  by  the  curtefy  *.     Thc 
hufband  by  Ihe  birth  of  the  child  becomes  (as  was  beforc 
obferved)  tenant  by  the  curtefy  imtlate  *,  and  may  do  mTJVf 
afts  to  charge  the  lands :  but  his  eftate  is  not  confummate  till 
the  death  of  the  wife  ;  which  is  the  fourth  and  laft  requifite  to 
make  a  complete  tenant  by  the  curtefy  ^. 

9  Co.  Litt.  29.  •                                   «  Toid*  40. 

'  Ihid,  30.  w  Ih-d,  29- 

•  Litt.  §«56.  X  Ihid,  30. 

t  Co.  Litc.  29.  y  Ibii, 
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IV.  Tenant  m  dower  is  whcre  the  hufband  of  a  womatl 
is  feifed  of  an  eftate  of  inheritance,  and  dies  j  in  this  cafe, 
the  wife  (hall  have  the  third  part  of  all  the  lands  and  tene- 
ments  whcreof  he  was  fcifed  at  any  time  during  the  coverture^ 
to  hold  to  herfelf  for  the  term  of  her  natural  life  '• 

DowEH  is  called  in  Latln  by  the  foreign  jurifts  doariumf 

but  by  Bra£lon  and  our  Englijfh  writers  dos :  which  among 

the  Romans  fignified  the  marriage  portion,  whicti  the  wife 

brought  to  her  hufl>and;  but  with  us  is  applied  to  fignify  this 

kind  of  eftate,  to  which  tht  civil  law,  in  it'8  original  ftate^ 

had  nothing  that  bore  a  refemblance :  nor  indeed  is  there  any 

thing  in  general  more  difierent,  than  the  regulation  of  landed 

propcTty  according  to  the  Englifli  and  Roman  laws.    Dower 

out  of  lands  feems  alfo  to  have  been  unknown  in  the  early 

part  of  our  Saxon  conftitution ;    for,  in  the  laws  of  iing 

Edmond  %  the  wife  is  dire£led  to  be  fupported  whoUy  out 

of  the  perfonal  eftate«    •  Afterwards,  as  may  be  feen  In  ga^ 

velkind  tenure,  the  widow  became  entitled  to  a  conditional 

eftate  in  one  half  of  the  lands ;  with  a  provifo  that  flie  re- 

mained  chafte  and  unmarried  ^ ;  as  is  ufual  alfo  in  copyhold 

dowers^  or  free  bench.     Yet  fome  ^  have  afcribed  the  intro- 

du£):ion  of  dower  to  the  Normans,  as  a  branch  of  their  local 

tenures ;  though  we  cannot  expeft  any  feodal  reafon  for  it's 

invention,  fince  it  was  not  a  part  of  the  pure,  jprimitivc,  fim- 

ple  law  of  feuds,  but  was  firft  of  all  introduced  into  that 

fyftem  (wherein  it  was  called  triensy  tertia  **,  and  dcftalitium) 

by  the  emperor  Frederick  thc  fecond  • ;  who  was  contempo- 

rary  with  our  king  Henry  III.   It  is  poffible,  thereforc,  that  it 

might  be  with  us  the  rdic  of  a  Danifli  cuftom  :    fince,  ac- 

cording  to  the  hiftorians  of  that  country,  dower  was  intro- 

duced  into  Denmark  by  Swcin,  the  father  of  our  Canute  the 

great,  out  of  gratitude  to  the  Danifli  ladies,  who  fold  all  their 

«  Lht.  %,  36.  c  Wright.  192. 

«  Wilk.  75.  d  Crag.  /.  2.  /.  22.  §.  9. 

b  Somncr.  Gavelk.  51.  C«.  Litt.          e  jbiJ^ 
33.     Bro.  Dovfir,  70. 
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jewels  to  ranfom  him  when  taken  prifoner  by  tlie  Vandals  ^ 
Howerer  this  be,  the  reafon,  whidi  our  law  giyes  for  adopt- 
ing  it,  is  a  very  plain  and  fenfible  one ;  for  the  fuftenance 
of  the  wifej  and  the  nurture  and  educadon  of  the  yQonger 
children  <• 

In  treating  of  this  eftate>  let  us,  firft,  confider,  voho  may 
be  ehdowed ;  fecondiy,  of  ivhat  (he  may  be  endowed ;  third- 
ly,  thc  manner  bow  flie  ihall  be  endowed ;  and  fourthly,  how 
dower  may  be  harred  or  preYcnted. 

!•  Who  may  be  endowed.  She  muft  be  the  a^ual  wife 
of  the  party  at  the  time  of  his  deceafe.  If  fhe  be  divorced 
a  vincub  puUrimonii,  (he  fhali  not  be  endowed  ;  for  ubi  nid» 
ium  matrimonium,  ibi  nulla  dos  ^.  But  a  divorce  a  menfa  et 
tboro  only  doth  not  deftroy  the  dower  ^ ;  no,  not  even  for 
mdultery  itfelf  by  the  common  law  ^.  Yet  now  by  the  fta^ 
tute  Weftm.  2.  *  if  a  woman  voluntarily  leaves  (which  thc 
law  caUs  eloping  from)  her  huftiand,  and  lives  with  an  adul- 
terer^  (he  fball  iofe  her  dower,  unlefs  her  huflsand  be  volun- 
tarily  reconciled  to  hen  It  was  formerly  held,  that  the  wife 
of  an  idiot  might  be  endowed,  though  the  huftiand  of  an  idiot 
could  not  be  tenant  by  the  curtefy  ■:  but  as  it  feems  to  be  at 
prefent  agreed,  upon  principles  of  found  fenfe  and  reafon,  HtaX 
an  idiot  cannot  marry,  being  incapable  of  confenting  to  any 
Contrafl^  this  dodirine  cannof  now  take  place.  By  the  aiH 
tient  law  the  wife  of  a  perfon  attainted  of  treafon  or  felony 
could  not  be  endowed ;  to  the  intent^  fays  Staunforde  ^,  that 
if  the  love  of  a  man's  own  life  cannot  reftrain  him  from  fuch 
atrocious  a£ls,  the  love  of  his  wife  and  children  may :  though 
Britton*  gives  it  another  tum ;  viz.  that  it  is  prefumed  the 
wife  was  privy  to  her  huft>and^3  crime.  However,  thc  fta- 
tute  X  £dw.  VL  c.  12.  abated  the  rigour  of  the  common  iaw 

f  Mod.  Un.  Hift.  zxxii.  91.  her  dotaritti  et  trientis  ex  lcms  mthiSbui 

g  Brad.  /.2.  c,  39.   Co.  Litt.  30«       viri.     (Stiemh.  /.  3^  c,  a.) 
h  Bra^.  /.  z.  e,  39.  §•  4.  ^  13  £dw.  I.  c.  34« 

i  Co.  Litt.  32.  ni  Co.  ]«itt.  31. 

^  Yet>  amoog  the  antient  Goths,  an  .      "  P.  C.  b.  3.  c.  3« 
adulterefs  wis  puniihed  by  the  lofs  of        «  c.  2x0. 
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In  this  particular,  and  allawcd  thc  wife  her  dower.  But  afub- 
lequent  iiatutc  p  reviTed  this  fcverity  againft  the  widows  of 
traitors,  who  are  now  barred  of  their  dower,  (exccpt  in  the 
cafe  bf  certain  modern  treafons  relating  to  the  coin  ^)  but  not 
the  widows  of  felons.  An  alien  alfo  cannot  be  endt)wed,  un-. 
lefs  fhe  be  queen  confort ;  for  no  alien  is  capable  of  holding 
knds '.  The  wife  muft  be  abbve  nine  years  old  at  her  huf- 
band's  death,  otherwife  (he  fliall  not  be  endowed  * :  though  in 
Bra£ion's  time  the  age  was  indefinite,  anddowerwas  then  only 
due  *^Ji  uaorpojjit  dotetn promererij  et  virum  fu/Hnere  ^'* 

2.  We  are  next  to  inquire,  of  what  a  wife  may  be  en- 
dowed.  And  (he  is  now  by  law  entitled  to  be  endowed  of  all 
lands  and  tenements,  of  which  her  hufband  was  feifed  in  fee- 
fimple  or  fee-tail  at  any  time  during  the  coverture  \  and  of 
which  any  ifiiie,  which  ihe  might  have  had,  might  by  pofli-* 
bility  have  been  heir  *.  Therefore  if  a  man,  feifed  in  fee- 
fimple,  hath  a  fon  by  his  firft  wife,  and  after  marries  a  fe- 
eond  wife,  fhe  fhall  be  endowed  of  his  lands ;  for  her  iffue 
might  by  poflibility  have  been  heir,  on  the  death  of  the  fon 
by  the  former  wife.  But,  if  there  be  a  donee  in  fpecial  tail, 
who  holds  lands  to  him  and  the  heirs  of  his  body  begotten 
on  Jane  his  wife  ;  though  Jane  may  be  endowed  of  thefc 
lands,  yet  if  Jane  dies,  and  he  marries  a  fecond  wife,  that 
fecond  wife  fhall  never  be  endowed  of  the  lands  entailed ; 
for  no  iiTue,  that  fhe  could  have,  could  by  any  pofiibility  in- 
herit  them  "^.  A  feifin  in  law  of  the  hufband  will  be  as  ef- 
fe£lual  as  a  feifin  in  deed,  in  order  to  render  the  wife  dowa- 
blc ;  for  it  is  not  in  the  wife's  power  to  bring  the  hufband*3 
title  to  an  a£tual  feifin,  as  it  is  in  the  hufband's  power  to  do 
with  regard  to  the  wife's  lands :  which  is  one  reafon  why  he 
Ihall  not  be  tenant  by  the  curtefy,  but  of  fuch  lands  whereof 
the  wife,  or  he  himfelf  in  her  right,  was  a£lually  feifed  in 
dced  ^.    The  feifin  of  the  hufband,  for  a  tranfitory  inftant 

P  5  &  6  Edw.  6.  c.  XI.  •  Litt.  §.  36« 

4  Sut.  5  Eliz.  c.  II.  iSEIic.  c.  X.        t  /.  1.  c.  9.  §.  3« 
8  &9W.III.c.a6.  15&16  Ceo.II.        «  Utt.  §.36.  53. 

C.  28.  V  Xbld,  §.  53, 

f  Co.  JLitt.  31.  ^  Co.  V»tt.  jx. 
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onlyy  whcn  thc  famc  aft  whidi  gives  him  thc  cftate  contcyft 
it  si(o  out  of  him  again,  (as  whcrc  by  a  finc,  land  is  grantcd 
to  a  man,  and  hc  immcdiately  rcnders  it  back  by  thc  fame 
finc)  fuch  a  fcifm  will  not  cntitlc  thc  wifc  to  dowcr  * :  for 
dic  land  was  merely  in  tranfttui  and  ncvcr  rcftcd  in  thc  huf- 
band )  thc  grant  and  rcndcr  bcing  onc  continucd  a&.  But, 
if  the  land  abidcs  in  him  for  thc  intcrval  of  but  a  finglc  mo- 
mcnt,  it  fccms  that  thc  wifc  fliall  bc  cndowcd  thcrcof  ^.  And» 
in  (hort,  a  widow  may  bc  endowcd  of  all  hcr  hufband*s  lands^ 
tenemcnts,  and  hcrcditamcnts,  corporcal  or  incorporcal^  un- 
der  the  reftriftions  bcfore-mcntioned ;  unlefs  therc  bc  fomc 
fpccial  rcafon  to  thc  contrary.  Thus,  a  woman  fliall  not 
bc  endowcd  of  a  caftle,  built  for  defcncc  of  thc  reahn  * : 
nor  of  a  common  without  ftin^ ;  for,  as  thc  heir  would  thcn 
havc  onc  portion  of  this  common,  and  thc  widow  anothcr» 
and  both  without  ftint,  the  common  would  be  doubly  ftock- 
ed  *•  Copyhold  cftates  are  alfo  not  liablc  to  dowcr,  bcing 
only  cftates  at  the  Iord's  will ;  unlefs  by  thc  fpccial  cuftom 
of  the  manor^  in  which  cafc  it  is  ufually  callcd  thc  widoVs 
frce-bcnch  **.  But,  whcrc  dowcr  is  allowable,  it  mattcrs 
not  though  thc  h^fl>aud  alicnc  thc  lands  during  thc  covcrture^ 
for  hc  alicncs  tKcm  liablc  to  dower '. 

3.  Next,  as  to  thc  manncr  in  which  a  woman  is  to  be 
cndowed.  Therc  arc  now  fubfifting  four  fpccics  of  dowcr; 
the  fifth,  mentioned  by  Littleton  •*,  de  la  plus  bellcy  having 
becn  aboliflicd  togethcr  with  thc  military  tcnurcs,  of  which 
it  was  a  confequencc.  i»  Dower  by  the  common  law  ;  or 
that  which  is  beforc  dcfcribcd.  a.  Dower  by  particular  cuf- 
tom  ^ ;  as  that  thc  wife  fliould  have  half  thc  hufl^and^s  lands, 
or  in  fome  placcs  thc  wholc,  and  in  fome  only  a  quartcr. 
3.  Dowcr  ad  ojlium  eccleftae  ^ :  which  is  where  tenant  in  fce- 

X  Crot  Jac.  61 5.     2  Rep.  67.    Co.  qucnce  of  which  feifin  his  widow  had  a 

Litt.  31.  verdift  for  hcr  dowcr,   (Cro.  EIis.503.) 

r  This  dodrinc  was  extended  Tcr}' far        >  Co.  Litt.  31.     3  Lcv.  401. 
byajuryin  Walcs,  where  thcfatberand        *■  Co.  Litt.  32.     i  Jon.  315, 
fon  were  both  hanged  in  one  cart,  but        ^  4.  Rep.  22. 
the  fon  was  fuppoicd  to  have  furvived        c  Co.  Litt.  32, 
the  father,    by   appearing   to  ftruggle        ^  §.  ^S,  49. 
kongeft  j  wherebyhc  bccame  fcifedof  an        e  Litt.  §•  37* 
ci^atc  in  fce  by  furvivoHhip»  In  confe-        f  Jhid,  \,  39, 

iimple 
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fimple  of  full  age,  openly  at  thc  church  ^oor,  whcre  all  mar- 
riages  wcre  formerly  celebrated,  after  affiance  made  and  (fir 
Edward  Coke  in  his  tranflation  of  Littleton  adds)  troth 
plighted  between  them,  doth  endow  his  wife  with  the  whole, 
or  fuch  quantity  as  he  (hall  pleafe,  of  his  lands ;  at  the  fame 
time  fpecifying  and  afcertaining  the  fame :  on  which  the  wife, 
afterherhu{band's  deaith,  may  enterwithout  fartherccrcmony. 
4.  Dower  ex  ajfenfu  patris  8  j  which  is  only  a  fpecies  of 
dower  ad  oftium  ecclefiaey  made  when  the  hu(band's  father  is 
alivc,  and  the  fon  by  his  confent,  exprefsly  given,  cndows 
his  wife  with  parcel  of  his  father's  lands.  In  either  of  thefe 
cafes,  they  muft  (to  prevcnt  frauds)  be  made  **  in  facie  eccle-' 
fiae  et  ad  oftium  ecclefiae;  non  enim  valentfaEta  in  ledfo  mortali^ 
nec  in  camera^  aut  alibi  ubi  ctandeftina  fuere  conjugia. 

It  is  curious  to  obferve  the  feveral  revolutions  which  the 
do£lrine  of  dower  has  undergonc,  fmcc  it's  introduftion 
into  England.  It  feems  firft  to  have  been  of  the  nature  of 
the  dower  in  gavelkind,  before-mentioned  ;  wz.  a  moiety  of 
the  huft)and's  lands,  but  forfeitable  by  incontinency  or  a  fe- 
cond  marriagc.  By  the  famous  charter  of  Henry  I,  this 
condition,  of  widowhood  ^nd  chaftity,  was  only  required  in 
Qafe  the  huft^and  left  any  iflue ' :  and  afterwards  we  hear  no 
more  of  it.  Under  Henry  the  fecond,  according  to  Glan- 
yil  ^j  the  dowcr  ad  oftium  ecclefiae  was  thc  moft  ufual  fpecies 
pf  dower  \  and  here,  as  well  as  in  Normandy  ',  it  was  bind* 
ing  upon  the  wife,  if  by  her  confented  to  at  the  time  of  mar- 
riage.  Neitlier,  in  thofe  days  of  feodal  rigor,  was  the  huf- 
band  allowed  to  endow  her  ad  ojiium  ecciefiae  with  more  than 
the  third  part  of  the  lands  whereof  he  then  was  feifed,  though 
he  might  endow  her  with  lefs ;  left  by  fuch  liberal  endow- 
ments  the  lord  ftiould  be  defrauded  of  his  wardftiips  and 
other  feodal  profits  ".     But  if  no  fpecific  dotation  was  made 

%  Litt.  §•  40.  gitime  fervaverit,  (Cart,  Hen»  /•  A,  D. 

k  Bradlon.  /.  a«  f*  49*  ^^  4t  ixoi.     Incrod.  to  great  chvter.   editm 

i  Si  mortue  viro  uxor  ejut  remanferitf  dton»  pag.  it.) 

§tjine  iiherisfueritf  dotemfuam  bahebiti  k  /.6.  c,  i.  fiT  l« 

^Jivero  uxor  cum  liheris  remanferitf  Jo-  ^  Gr,  Coufium»  c,  lOl. 

(em  fuidem  babobit^  dum  corf ui  fuum  It'  ^  Bra^.  /•  %•  t*  39.  §«  6» 

1 3  ** 


134  ^  R  I  q  n  T  «  Bo6k  II. 

at  the  church  porchi  then  flie  was  endowed  by  tht  common  bv^ 
of  the  third  part  (which  was  called  her  dos  rattonahilis)  of 
fuch  hnds  and  teneznents>  as  the  hufband  was  feifed  of  at 
the  time  of  the  efpoufals,  and  po  other  \  unlefs  he  fpeciallj 
engaged  before  the  prieft  to  endow  her  of  his  future  acquifi-* 
tions  ^ ;  and,  if  the  hufband  had  no  lands,  an  endowment 
in  goods»  chattels,  or  money,  at  th^  time  of  efpou&Is^  wat 
z  bar  of  any  dowet  ^  in  lands  which  he  afterwards  acquired  '• 
In  king  John*s  magiia  carta^  and  the  firft  charter  of  Henry 
III  %  no  mention  is  madc  of  any  alteration  of  the  commoa 
law^  in  refpejl  of  the  lands  fubjefl  to  dower :  but  in  thofe 
of  I2I7)  and  1224)  it  is  particularly  provided,  that  a  widow 
(hall  be  entitled  for  her  dower  to  the  third  part  of  all  fucli 
lands  as  the  huft>and  had  held  in  his  life*time ' ;  yet>  in  cafe 
of  a  fpecific  endowment  of  lefs  ad  ojlium  ecclefiae^  the  widow 
Kad  ftill  no  power  to  waive  it  after  her  hufl)and's  death.  And 
this  continued  to  be  law,  during  the  reigns  of  H^ry  III  and 
Edward  I  •.  In  Henry  IVs  timc  it  was  denied  to  bc  law, 
that  a  woman  can  be  endowed  of  her  hufl>and's  goods  and 
chattels ' :  and^  under  Edward  IV9  Littleton  lays  it  down  es« 

A  Dequejtujuo,  (Gianv.  ih.J-^de  ter-  perfonalty  only,  he  uied  Xo  (ajy  **  wid^ 

rU  acfuifitis  et  acquWendis*  (Bn£l.  ib»)  **•  all  my  worldly  goods  (or,  as  the  Sa- 

•>  Glanv.  c.  i.  «  lifbury  ritnal  has  it,    ^itb  all  arf 

P  When  fpecial    endowments   were  *<  v.rldly cbattd JlrhottxiAam^^ w\aik 

Biade  ad  tftium  tccliJUe^  the  huiband,  af-  intitled  the  wift  to  her  thirdsy  or  parx 

ter  affiance  made,   and  tioth  plighted,  rationahHiSf  of  hls  perfonal  eftate,  which 

ufed  to  dcclare  with  what  fpecific  lands  is  provided  (br  by  wiagnacarta^  caf»  26* 

lle  meant  to  endow  hit  wife^  (fuod  do-  and  will  be  farther  tivated  of  in  thQ 

tat  eam  dt  tali  nuverio  cum  fertineirtiiSf  concludingchapterof  thisbook}  thoagh 

&c,    Bn€t.  ihid,)  and  therefore  in  the  the  retalning  this  laft  expreffion  io  our 

oM  Yorlc  litual  (Seld.  Ux.  Hebr,  /.  2.)  modem  UtQrgy,  if  of  any  meaning  at 

€m  17.)  there  it,  at  this  part  of  tiie  ma«  aliy  can  aow  refer  Oinly  to  die  right  of 

trimoniai  ferTice,  the  following  rubric ;  mainteaance»  wliich  Ae  acqnires  during 

*\  Jacerdn  interroget  dotem  mulieris ;  et^  coverture»  out  of  her  hulbaud*s  perfiui- 

**  terra  ei  ia  dofm  detur,  tunc  dicatur  aity. 

**  fjalmus  iftey  £fr.**     When  the  wi/e  <1  A*  D*  iii6*  r.  7.  ediu  Oxonm 

was  endowed  generally  (uhi  quts  uxorem  '  jlffignetur  autem  eipro  dotejua  tertU 

Juam  detaverit  in  generali,  de  omnihus  ter-  fari  totius  terrae  maritijui  fuaejuajmit 

ris  et  tenementis  ^  Bra^  ihid*)  the  hnf*  in  vita  Jua,  nifi  de  miuort  dotata  fuerit 

band  feems  to  have  faid,  <<  with  all  my  ad  ofiium  ecclefiae»  r,  7.    (Ihid^J 

**  landt  and  tenements  I  theeeodow}**  <  Ba€t»  uhi  Jupr,  Britton*   ^t  lor^ 

aad  thcn  tliey  all  become  liable  Co  her  loi.   Flet.  /.  5.  c.  23.  §•  ii»  isi* 

dowv*    When  he  endowcd  her  with  ^  P*  7  H^«  /^*  13»  14* 

^prefsly, 
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prefsly,  ihzt  a  woman  may  be  endciwed  ad  ofiium  ecclefiaemA 
more  than  a  third  part "  ^  and  ihall  have  her  eledion,  after 
her  hufband's  death,  to  accept  fuch  dqwer  or  refufe  it»  and 
betake  herfelf  to  her  dow^  at  common  law  ^.  Which  ftatc 
cf  uncertainty  was  probably  the  reafon,  that  thefe  fpecific 
dowersy  ad  o/iium  ecclefiae  and  ex  ajfenfu  patris^  have  fince 
fallen  into  total  difufe. 

« 

I  PROCEED,  therefore,  to  confider  themethod  of  endow^ 
menti  or  afligning  dower,  by  the  common  law,  which  is  now 
the  only  ufuai  fpecies.  By  the  old  iaw,  grounded  on  the 
feodal  exaftions,  a  woman  could  not  be  endowed  without  a 
fine  paid  to  the  lord :  neither  could  flie  marry  again  without 
his  licence ;  left  (he  fhould  contradi  herfelf,  and  fo  convey 
part  of  the  feud^  to  the  lord'8  enemy  '•  This  liceilce  the 
lords  took  c^re  to  be  well  paid  for ;  and,  as  it  feems,  would 
fometimes  force  the  dowager  to  a  fecond  marriage^  in  order 
to  gain  the  fine.  But,  to  remedy  theie  oppreflions,  it  was 
provided,  firft  by  the  charter  of  Henry  I^^,  and  afterwards 
by  magna  carta »,  that  the  widow  fliall  pay  nothing  for  her 
marriage,  nor  fliall  be  diftreined  to  marry  afrefli,  if  flie 
^  choofes  to  live  without  a  hufl>and  \  but  fliall  not  however 
marry  againft  the  confent  of  the  lord  j  and  farther,  thatno- 
thing  fliall  be  taken  for  aflignment  of  the  widow^s  dower, 
but  that  flie  fliall  remain  in  her  hufl>and's  capital  manfion^ 
•  houfc  for  forty  days  after  his  death,  during  which  time  her 
'  dower  fliall  be  afligned.  Thefe  forty  days  are  called  the  wi- 
dow^s  quarentine ;  2l  term  made  ufe  of  in  law  to  Ggnify  thc 
number  of  forty  days,  whether  applxed  to  this  occafion,  or 
any  other  *.  The  particular  lands,  to  be  held  in  dower,  muft 
be  afligned  ^  by  the  heir  of  the  hufljand,  or  his  guardian  ; 
not  only  for  the  fake  of  notoriety,  but  alfo  to  entitle  the  lord 
of  the  fee  to  demand  his  fervices  of  the  heir,  in  refpe£k  of  the 
lands  fo  holden.     For  the  heir  by  this  entry  becomes  tenant 

V  §.  39«  F*  N.  B.  150«  a  It  fignifics,  in  particolar,  thc  fortf 

^  §  41 .  diysywhich  perfons  coming  from  infe&ed 

X  Mirr.  c.  i.  §.3*  covntries  are  obliged  to  wait,  before  they 

y  ubifupra,  are  permitted  to  land  m  England. 

»  w/.  7.  •>  Co.  Litt«  34,  35. 

I  4  thereof 
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« 

thereof  to  the  lord,  and  the  widow  is  immediate  tenant  to 
the  heir,  by  a  kind  of  fuhinfeudation,  or  under-tenancy» 
completed  by  this  inveftiture  or  aiTignment ;  which  tenure 
may  ftill  be  created,  notwithftanding  the.ftatute  of  quia  en^ 
toresi  becaufe  the  heir  parts  not  with  the  fee-fimple,  but  only 
with  an  eftate  for  life.  If  the  heir  or  his  guardian  do  not 
aifign  her  dower  within  the  term  of  quarentine,  or  do  aihgn  1 

it  unfairly,  ihe  has  her  remedy  at  law,  and  the  ftiertff'  is  ap- 
pointed  to  aiEgn  it  ^.  Or  if  the  heir  (being  under  age)  or 
his  guardian  aftign  more  than  (he  ought  to  have,  it  may  be 
afterwards  remedied  by  writ  of  admeafurement  of  dower  *.  If 
the.thing  of  which  fhe  is  endowed  be  diviiible)  her  dower 
muft  be  fet  out  by  metes  and  bounds  ;  but  if  it  be  indivi- 
fible,  ihe  muft  be  endowed  fpecially ;  as  of  the  third  pre- 
fentation  to  a  church,  the  third  toll-diih  of  a  mill,  the  third 
part  of  the  profits  of  an  QfficC)  the  third  ftieaf  of  tithe,  and 
thc  like  % 

Upon  prcconcerted  marriages,  and  in  eftates  of  Qonfi- 
derable  confequence,  tenancy  in  dower  happens  very  feldom; 
for,  the  claim  of  the  wife  to  her  dower  at  the  common  law 
diffuiing  itfclf  fo  exteniively,  it  bccame  a  great  clog  to 
alienations,  and  was  othcrwife  inconvenient  to  families, 
Whereforc,  fmce  the  alteration  of  the  antient  law  refpcdling 
dower  ad  o/iium  ecclejtaey  which  hath  occafioned  the  entire 
difufe  of  that  fpecies  of  dbwer,  jointuies  have  becn  intro- 
duced  in  their  ftead^  as  a  bar  to  the  claim  at  common  law. 
Which  leads  mc  to  inquire,  laftly, 

4.  How  dower  may  be  harred  or  prevented,  A  widow 
may  be  barrcd  of  her  dower  not  only  by  elopement,  divorcc, 
bcing  an  alien,  the  treafon  of  her  hufband,  and  other  difa- 
bilities  before-mentioned,  but  alfo  by  detaining  the  title 
dccds,  or  evidences  of  the  eftate  from  the  heir,  until  flie  re- 
ftores  them  ^ :  and,  by  the  ftatute  of  Glocefter  «,  if  a  dowa- 
ger  alienes  the  land  affigned  her  for  dower  flie  forfeits  it  ipfi 


c  Co.  Litt.  34,  35«  e  Co.  Litt.  32. 

d  F.  N.  B.  148.     Finch.  L.  314.        f  lh\d.  39. 
Stac.  Weftxn.  2.     13  £dw.  I.  €.7.  S  6  £dw.  x.  e.  7. 
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faBoy  and  thc  hcir  may  rccovcr  it  by  a£l!on.    A  woman  alfo 
may  bc  barred  of  hcr  dower,  by  levying  a  finc,  or  fufFering  a 
rccovcry.  of  the  lands,  during  her  covcrturc  **.     But  the  moft 
ufual  mcthod  of  barring  dowcrs  is  by  jointurcs,  as  regulated' 
by  the  ftatute  27  Hen.  VIII.  c.  10. 

A  joiNTURj,  which,  ftridHy  fpcaking,  fignifics  a  joint 
cftate,  limited  to  both  huiband  and  wife,  but  in  common, 
acccptation  cxtcnds  alfo  to  a  fole  eftate,  limitcd  to  thc  wife 
only,  is  thus  dcfined  by  fir  Edward  Coke  * ;  «*  a  competcnt 
<*  Uvelihood  of  frechold  for  the  wife,  of  lands  and  tcnc- 
«'  ments  5  to  take  cfFed,  in  profit  or  poflTcflion,  prcfcntly  aftcr 
•«  the  death  of  the  huftiand  j  for  the  life  of  thc  wife  at  lcaft.'* 
This  dcfcription  is  framed  from  the  purview  of  thc  ftatutc 
27  Hcn.  VIII,  c,  jo.  bcfore-mentioned ;  commonly  called 
the  ftatute  of  ufes^  pf  which  we  fliall  fpcak  f^Uy  hereaftcr. 
At  prefcnt  I  have  only  to  obfcrvc,  that  bcfore  the  making  of 
that  ftatute,  the  greatcft  part  of  the  }and  of  England  was 
conveyed  tp  ufes  ;  the  property  or  poflrcflTion  of  the  foil  being 
Tcftcd  in  one  man,  and  the  ufe^  or  profits  thcrcof,  in  ano« 
ther ;  whofe  diredlions,  with  rcgard  to  thc  difpofition  thercof, 
the  formcr  was  in  confcicnce  obligcd  to  foUow,  and  migh^ 
be  compellcd  by  a  court  of  cquity  to  obferve. .  Now,  thougU 
a  huft)and  had  the  ufe  of  lands  in  abfolute  fce-fimple,  yet  the 
wife  was  not  entitled  to  any  dower  thcrcin  j  he  not  hAn^eifed 
thercof :  whcrefore  it  became  ufual,  on  marriagc,  to  fettle 
by  exprcfs  decd  fome  fpegial  cftate  to  the  ufe  of  the  huft>and 
and  his  wife,  for  thcir  lives,  in  join{-tenancy,  or  jointure  5 
which  fcttlemcnt  would  be  a  provifion  for  the  wife  in  cafc  flic 
furvivcd  hcr  huft)and.     At  icngth  the  ftatute  of  ufcs  or- 
dained,  that  fuch  as  had  the  ufe  of  lands,  fliould,  to  all  in- 
tcnts  and  purpofcs,  bc  rcputcd  and  takcn  tb  be  abfolutely 
feifed  and  pofleflTcd  of  thc  foil  itfclf.  In  confequencc  of  which 
lcgal  fcifin,  all  wives  would  have  bccome  dowablc  of  fuch 
lands  as  wcre  held  to  thc  ufe  of  their  huft)ands,  and  alfo  cn<« 
titlcd  at  thc  fame  timc  to  any  fpccial  lands  that  might  be 
fcttlcd  in  jointurc :   had  not  the  famc  ftatute  provided,  that 
Upon  making  fuch  an  eftate  in  jointure  to  the  wife  bcfore 
jnarriagc,  flie  {hall  bc  fbr  cver  precludcd  from  hcr  dowcr  ^^ 

^  Pig.  of  recov.  66«  ^  i  |nft-  36^  k  4  Rep.  i,  2, 

5ut 
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Bixt  then  thefe,  four  requifite&  muft  be  punAually  obfenred» 
|.  The  jointure  muft  take  efFe£l  immediately  on  the  deatk 
of  the  hufband.  2.  It  muft  be  for  her  own  life  at  leaft,  and 
iK)t  fur  auter  viV,  or  for  any  term  of  years,  or  other  fmaller 
cftate.  3.  It  muft  be  made  to  herfelf,  and  no  other  tn  truil 
for  her.  4.  It  muft  be  made,  and  fo  in  the  deed  particularly 
ixpreffhd  to  be  (^),  in  fatisfadion  of  hcr  .whole  dower,  and  not 
of  any  particular  part  of  it.  If  the  jointure  be  made  to  her 
afier  marriage,  ihe  has  her  eleftion  aftcr  her  hufl}and's  death» 
as  in  dower  ad  oftium  ecclejuie^  and  may  either  accept  it,  or 
refufe  it  and  betake  herfelf  to  her  dower  at  common  law ;  for 
ihe  was  not  capable  of  confenting  to  it  during  coverturc* 
Alid  if,  by  any  fraud  or  accident,  a  jointure  made  before 
marriage  provcs  to  be  on  a  bad  title,  and  the  jointrefs  is 
cvifted,  or  turned  out  of  poflefllon,  flie  fliall  thcn  (by  the 
proviflons  of  the  famc  ftatute)  have  her  dower  pm  tanto  at 
thc  common  law  *• 

There  are  fome  advantages  attending  tenants  in  dower 
that  do  not  extent  ta jointrefles  ;  and  fo  vke  verfa^  jointrefles 
are  in  fome  rcfpefts  morc  privileged  than  tenants  in  dower. 
Tenant  in  dower  by  the  old  common  law  is  fubje<3:  to  no  toli* 
or  taxes  \  and  hers  is  almoft  the  only  eftate  on  which,  when 

1  Thcfo  (ettlenients,  previous  to  mar-  ^'  nii^  atfimatUncfaQay  cum  d»iihai  cmm 

TUge>  feem  to  have  been  in  ufe  among  **  municantm     Hujus  cmms  puuniae  coji- 

the  antient  Germans,  and  their  Iclndred  ''  junciim  ratio  babetur^  fru^ujjue  Jer- 

nation  the  Gauls.    Of  the  former  Taci-  *^  vanturm     Uter  eorum  vita  Juperavit^ 

tvfi  gWes  os  this  account.     <<  Dotem  non  *'  ad  eum  pars  utriujque  cum  fruHibus 

**^  ux^r  maritOf  Jed  uxori  maritus  affert :  **  Juperiorum  temporum  pervenit»**     Tbe 

**■  interjunt parentes  et  propinfuij  etmuve-  dtuphin*s  commentator  on  Carfar  fup- 

*<  rA pKfhanit*^^  (de  mor^Germ»  c.  i8.)  pofes  that  this  Gaulini  cuftom  was  the 

And  Caefar  (de  bello  GaUtco^    /.  6.  gpound  of  the  new  regulations  made  by 

r.  i8.)  has  givenustheterms  of  amar-  Juftinian  (Nov,   97.)   with  regard  to 

ri^  fettlement  among  the  Gauls,  as  thc   provifion  for  widows   among  the 

niceiy  calcuUted  as  any  modern  joincurc.  Romans  :   but  fureiy  theie  is  as  much 

**  yiri,  fuantas  pecunias  ab  vxoribus  do-  xeafon  to  fuppo(e>   that  it  gave  the  hint 

<'  tis  nomine  acceperuntf  tantas  exjuit  bo^  for  our  ftatutable  jointures. 

{a)  Or  it  may  be  a^verred  te  he»  Co.  Lit.  36.  b.  4  Rep.  3.  An 
aflurance  was  made  to  a  woman,  to  the  intent  it  ihould  be  for  her 
jointure,  but  it  tvas  not  fo  exprejfed  in  tbe  deed.  And  the  opinion  of 
the  court  wa5>  that  it  might  be  averred  that  it  was  for  a  jointure» 
ahd  that  fuch  averment  was  traverfable.  Owen>  33. 

'     •  iz  derived 
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derived  from  the  king^s  debtor,  the  king  cannot  diftrein  for  his 
debt  \  if  contraf^ed  during  the  coverture  ™.  But^  on  the  other 
handy  a  widow  may  enter  at  once,  without  any  formal  pro* 
cefSf  on  her  jointure  land  ;  as  (he  alfo  might  have  done  oa 
dower  ad  oJHum  ecclefiae,  which  a  jointure  in  many  points  re- 
fembles ;  and  the  refemblance  was  ftill  greater,  while  that 
fpecies  of  dower  continued  in  it^s  primitive  ftate :  whereas 
no  fmall  trouble,  and  a  very  tedious  method  of  proceeding, 
is  necefiary  to  compel  a  legal  aiTignment  of  dpwer  \  And, 
what  is  more,  though  dower  be  forfeited  by  the  trcafon  o£ 
the  hufl)and,  yet  lands  fettled  in  jointure  remain  unim* 
peached  to  the  widow  **.  Wherefore  fir  Edward  Coke  very 
juftly  gives  it  the  preference,  as  being  more  fure  and  fafe  to 
the  widow,  than  even  dower  ad  oftiutn  ecclefiae^  the  moft  eli<^ 
gible  fpecies  of  any. 

0  Co.  Litt.  31.  a,  F.  N.  B.  150*  »  Co.  Litt.  36.  •  Uii*  yji 
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^p    ESTATES     LESS    than 

F  R  E  E  H  O  L  D, 


OF  cftatcs  that  arc  Icfs  than  frcchold,  thcrc  arc  thrce 
jbrts  :  I.  Eftatcs  fox  ycars  ;  2.  Eftatcs  at  will :  3.  £f- 
tatcs  by  fufFerancc. 

I.  An  cftate  for  years  13  a  contrafk  for  thc  poileflion  of 
lands  or  tcncments,  for  fome  dctcrmtnatc  pcriod :  and  it  takcs 
placc  whcre  a  man  lcttcth  thcm  to  another  for  the  tcrm  of  a 
ccrtain  numbcr  of  years,  agreed  upon  bctwccn  the  leflbr  and 
the  lcilee  %  and  the  lciTce  cnters  thercon  ^.  If  thc  leafe  be 
but  for  half  a  year,  or  a  quartcr,  or  any  lcfs  time,  this  leflee 
is  refpc£ted  as  a  tcnant  for  ycars,  and  is  ftiled  fo  in  fome  legal 
proceedings ;  a  year  bcing  thc  ftiortcft  ccrm  which  the  law  in 
this  cafc  takcs  notice  of  ^.  And  this  may,  not  improperly, 
Icad  us  into  a  fliort  digrcflion,  conccming  the  divifion  and 
calculation  of  timc  by  thc  Englifli  law« 

Thb  fpacc  of  a  ycar  is  a  dctcrminate  and  Mrcll-known 
periodj  confifting  commonly  of  365  days ;  for,  though  10 

*  We  may  here  remark,  once  for  all,  is  made :   the  donor  is  one  that  giveth 

that  the  terminations  of  «— or**  and  lands  in  tail ;  the  donee  is  he  wbo  re« 

<*  — ee'*  obtain,  in  law,  the  one  an  ceiveth  it :   he  that  gianteth  «  leafe  ia 

affcive,  tbe  other  a  pailive  fignification  ;  denominated  the  lefTor ;  and  he  to  whom 

tbe  former  ufaally  denoting  the  doer  of  it  is  granted  the  lefleet     (Litt.  ^.  57, ^ 
any  z€t,  the  iatter  him  to  whom  it  is        ^  UiJ»  ^S. 
done.     The  feoffor  is  he  that  maketh  a        c  Uid,  67« 
feofiment  j  the  feolfee  is  he  to  whom  ic 

bifTcxtUe 
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bifreztUe  or  leap  years  it  confifts  propetly  of  365,  yet  by  the 
{tatute  21  Hen.  III  the  increafing  day  in  the  leap-year,  tOge* 
ther  with  the  preceding  day,  ihall  be  accounted  for  one  day 
only.  That  of  a  month  is  more  ^mbiguous :  there  being» 
in  common  ufe^  two  ways  of  calculating  months ;  either  as 
lunar,  confifting  of  twenty-eight  days,  the  fuppofed  revolu- 
tion  of  the  moon,  thirteen  of  which  make  a  year :  or,  as 
calendar  months  of  unequal  lengths,  according  to  the  Julian 
divifion  in  our  common  almanacs,  commencing  at  the  ca« 
lends  of  each  month,  whereof  in  a  year  there  are  only 
twelve.  A  month  in  law  is  a  lunar  month,  or  twenty-eight 
daysy  unlefs  othcrwife  exprefled ;  not  only  becaufe  it  is  al- 
ways  one  uniform  period,  but  becaufe  it  falls  naturally  into 
a  <juarterly  divifion  by  weeks.  Therefore  a  leafe  for  <*  twelvc 
months"  is  only  for  forty-eight  weeks ;  but  if  it  be  for  •*  a 
twelvemonth"  in  the  fingular  number,  it  is  good  for  thc 
whole  ycar  **.  For  herein  the  law  recedes  from  it's  ufual  cal- 
culation,  becaufe  the  ambiguity  between  the  two  methods  of 
computation  ceafes ;  it  being  generally  underllood  that  by 
the  fpace  of  time  called  thus,  in  the  fingular  number,  a 
twelvemonth,  is  meant  the  whole  year,  confifting  ©f  one  fo- 
lar  revolution.  In  the  fpace  of  a  day  all  the  twenty-fout 
hours  are  ufually  reckoned ;  the  law  generally  rejefting  all 
fra£tions  of  a  day,  in  order  to  avoid  difputes  ^.  Thereforc, 
if  I  am  bound  to  pay  money  on  any  certain  day,  I  difchargc 
the  obligation  if  I  pay  it  before  twelve  o'cIock  at  night ; 
after  which  the  following  day  commences.  But  to  return  to 
cftates  for  years. 

These  eftates  were  origlnally  granted  to  mere  farmers  or 
hufbandmen,  who  every  year  rendered  fome  equivalent  in 
money,  provifions,  or  other  rent,  to  the  leflbrs  or  landlords  ; 
but,  in  order  to  encourage  them  to  manure  and  cultivate  thc 
ground,  they  had  a  permanent  intereft  granted  them,  not  de- 
terminable  at  the  will  of  the  lord.  And  yet  thcir  poflefllon 
was  efteemed  of  fo  little  confequence,  that  they  were  ratlier 
confidered  as  the  bailifl^s  or  fervants  of  the  lord,  who  were  to 

(i  6  Rep.  6i.  e  Co.  Litt.  135. 

receive 
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fecem  and  account  for  the  profits  at  a  fetded  price»  than  zi 
having  anjr  property  of  their  own,  And  therefore  they  werc 
liot  allowed  to  have  a  freehold  eftate  :  but  their  intereft  (fuch 
ss  it  was)  yefted  after  their  deaths  in  their  executors,  who 
were  to  make  up  the  accounts  of  their  teftator  with  the  lord, 
and  his  other  creditors,  and  were  entitled  to  the  ftock  upon 
the  farm.  The  leffee's  eftate  might  alfo,  by  the  antient  law, 
be  at  any  time  defeated  by  a  common  recovery  fuffcred  by 
the  tenant  of  the  freehold ' ;  which  annihilated  all  leafes  for 
years  then  fub(ifting,  unlefs  afterwards  renewed  by  the  reco-> 
veror,  whofe  title  was  fuppofed  fuperior  to  his  by  whom  thofe 
leafes  were  granted. 

While  eftates  for  year$  werc  thus  precarious,  it  is  nd 
wonder  that  they  were  ufually  very  fliort,  like  our  modem 
leafes  upon  rack  rent ;  and  indeed  we  are  told  s  that  by  the 
antient  law  no  leafes  for  more  than  forty  years  were  allow- 
able,  becaufe  any  longer  pofleiEon  (efpecially  when  giveil 
without  any  livery  declaring  the  nature  and  duration  of  the 
eftate)  mlght  tend  to  defeat  the  inheritance.  Yet  this  law, 
if  ever  it  exifted,  was  foon  antiquated ;  for  we  may  obfervei 
in  Madox's  colle£lion  of  antient  inftnunents,  fome  leafes 
for  years  of  a  pretty  early  date,  which  confiderably  exceed 
that  period  ^ ;  and  long  terms,  for  three  hundred  yexrs  or  a 
thoufand,  were  certainly  in  ufe  in  the  dme  of  Edward  III  \ 
and  probably  of  Edward  I K  But  certainly,  when  by  Ae 
ftatute  21  Hen.  VHI.  c.  15.  the  termor  (that  is,  he  who  is 
entitled  to  the  term  of  years)  was  prote£^ed  againft  thefe  fic- 
titious  recoveries,  and  his  intereft  rendered  fecure  and  per* 
manent,  long  terms  began  to  be  more  frequent  than  before  i 
and  were  afterwards  extenfively  introduced,  being  found  ex- 
tremely  convenient  for  family  fettlements  and  mortgage^: 
continuing  fubje£l:^  however,  to  the  fame  rules  of  fuccefEon^ 

f  Go.  Litt.  46.  146.  for  die  fike  eemi.  A.  D.  1429* 

g  Mirror.  c.  z.  §•  27*  Co.  Litt«45, Ihtd.nP.  ^%*  fil*  x^S*  ior 

46.  fifty  yearSy  7  £dw.  IV. 

b  Madox  TormlMTt  AngUcan*  vfim        ^  3»  AiT.  pl.  6.     Bro.  ibr.  f«  Mir- 

239.  ySf.  140.  Demjfe  fbr  eighty  years,  dauncepor,  42.  Jfoliatlii»  6. 

%i  IUc«  U*  •  •  •  •  Ibid*  ao.  %^^»foU       k  Sut*  of  aortmaisy  7  Edv.  I* 
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and  with  thc  fame  infcriority  to  frceholds,  as  when  they  were 
little  better  than  tenancies  at  the  will  of  the  landlord. 

EvERY  eftate  which  muft  cxpire  at  a  period  certain  &nd 
preiixed,  by  whatever  words  created,  is  an  eftate  for  years. 
And  therefore  this  eftate  is  frequently  callcd  a  term,  terminus^ 
becaufe  it^s  duration  or  continuance  is  bounded^  limited,  and. 
determined :  for  every  fuch  eftate  muft  have  a  certain  begin- 
ning,  and  certain  end  *«  But  id  certum  efi^  quod  certum  redJf 
poteji :  tberefore  if  a  man  make  a  leafe  to  another,  for  fo  many 
years  as  J.  S.  (hall  name,  it  is  a  good  leafe  for  years  " ;  for 
though  it  is  at  prefent  uncertain,  yet  when  J.  S.  hath  named 
the  years^  it  is  then  reduced  to  a  certainty.  If  no  day  of 
commencement  is  named  in  the  creation  of  this  eftatCi  it  be^ 
.  gins  from  the  malcing,  or  delivery,  of  the  leafe  ".  A  leafe 
for  fo  many  years  as  J.  S.  fhall  live,  is  void  from  the  begin* 
ning  ° ;  for  it  is  neither  certain,  nor  can  ever  be  reduced  to 
a  certainty,  jduring  the  continuance  of  the  leafe.  And  the 
fame  do£brine  holds,  if  a  parfon  make  a  leafe  of  his  glebe  for 
fo  many  years  as  he  ihall  continue  parfon  of  Dale  ;  for  thia 
is  ftill  more  uncertain.  But  a  leafe  for  twcnty  or  more  yearSj 
if  J.  S«  fhall  fo  long  live,  or  if  he  fhould  fo  long  continue 
parfon^  is  good  p  :  for  therc  is  a  certain  period  fixedj  beyond 
which  it  cannot  laft ;  though  it  may  determine  fooner^  on  the 
death  of  J.  S.  or  his  ceafing  to  be  parfon  there.  # 

We  have  before  remarked,  and  endeavoured  to  afEgn  the 
reafon  of>  the  inferiority  in  which  the  law  places  an  eftate  for 
years,  when  compared  with  an  eftate  for  life,  or  an  inherit- 
ance :  obfenang,  that  an  eftate  for  life,  even  if  it  be  pur 
auter  w,  is  a  freehold  \  but  that  an  eftate  for  a  thoufand 
years  is  only  a  chattel,  and  reckoned  part  of  the  perfoual 
cftatc  ^.  Hence  it  follows,  that  a  leafe  for  years  may  be  made 
to  commence  infuturoy  though  a  leafe  for  life  cannot.  As, 
if  I  grant  iands  to  Titius  to  hold  from  Michaelmas  nezt  for 

1  Co.  Litt.  45.  o  Ihid,  45« 

«  6  Rep.  35.  P  Jbid, 

•  Co.  Lict.  46*  4  Ikid*  46. 
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twenty  years,  this  is  good ;  but  to  liold  from  Michaelmas 
iiext  for  the  tcrm  of  his  natural  lifc,  is  void.  For  no  eftate 
of  freehold  can  conunence  in  futuro  \  becaufe  it  cannot  be 
ereated  at  Comnlori  law  without  livcrjr  of  feifin,  or  corporal 
pofleflion  of  the  larid :  and  corporal  pofleflion  cannot  be  given 
of  an  effate  now,  which  is  not  to  commence  now,  but  herc* 
after '.  And,  becaufe  no  livery  df  feifin  is  neccflarjr  to  a  lcafc 
for  years,  fuch  leflee  is  not  faid  to  ht  feifedy  or  to  have  true 
kgal  feifin  of  thc  lands.  Nor  indced  does  thc  bare  leafe 
veft  any  eftate  in  the  lcflee  ;  but  only  gives  him  a  right  of 
cntry  on  the  tencment,  which  right  is  called  his  interefi  in  the 
iemty  or  interejfe  termini :  but  v.^hcn  he  has  aftually  fo  en* 
tered,  and  thereby  acceptcd  thc  grant,  thc  cftate  is  thcn,  and 
not  before,  vefted  in  him,  and  he  is  poffeffedj  not  propcrly  of 
thc  land,  but  of  the  tcrm  of  years  • ;  the  pofieflTion  or  fcifin 
of  thc  land  remaining  ftill  in  him  who  hath  thc  freehold. 
Thus  the  word,  temiy  does  not  mcrcly  fignify  thc  timc  fpc- 
cified  in  the  leafc,  but  thc  eftate  alfo  and  intereft  that  pafies 
by  that  leafe  ;  and  thercfore  the  term  may  expire,  during  thc 
continuancc  of  thc  time\  as  by  furrcndcr,  forfciture,  and 
the  like.  For  which  reafon,  if  I  grant  a  leafc  to  A  for  thc 
term  of  thrce  ycars,  and  aftcr  the  expiration  of  the  faid  term 
to  B  for  fix  years,  and  A  furrendcrs  or  forfcits  his  Icafe  at 
the  cnd  of  one  ycar,  B's  intcrcft  fliall  immediatcly  takc 
eSe£l :  but  if  the  remainder  had  been  to  B  from  and  after 
the  expiration  of  the  faid  three  yearsy  or  from  and  aftcr  thc 
cxpiration  of  the  faid  time^  in  this  cafe  B*s  intcrcft  will  not 
commence  tiil  thc  timc  is  fuUy  elapfcd^  whatcvcr  may  bccomc 
of  A's  tcrm  •• 

Tenant  for  tcrm  of  years  hath  incidcnt  to  and  infe- 
parablc  from  his  cftate,  unlefs  by  fpecial  agrecment,  the  famc 
eftovcrs,  which  wc  formerly  obfervcd  "  that  tenant  for  lifc 
was  entitlcd  to ;  that  is  to  fay,  houfe-botc,  firc-botc,  plough* 
bote,  and  hay-bote  ^ ;  terms  which  havc  bcen  already  ex« 
plained  *. 


f  5  Rep.  94. 
•  Co.  Litt.  46« 
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WiTri  regard  to  emblements,  or  the  profits  of  lands  i^owcd 

by  tenant  for  years,  there  is  this  difFerence  between  him, 

and  tenant  for  life  :  that  where  the  term  of  tenant  for  years 

depends  upon  a  cextainty,  as  if  he  holds  from  midfummer  for 

ten  years,  and  in  the  laft  year  he  fows  a  crop  of  com,  and 

it  is  not  ripe  and  cut  before  midfammer,  the  end  of  histerm, 

the  lahdiotd  fiiali  have  it  j  for  the  tenant  knew  the  expiration 

of  his  term,  and  therefore  it  was  his  own  folly  to  fow  what 

he  ncver  could  feap  the  ptofits  of '^.     But  where  the  leafe  for 

years  depends  upon  an  uncertainty ;  as,  upon  the  death  of 

the  leffot,    being  himfclf  only  tenant  ft)r  life,  or  being  a 

hufband  feife.d  in  right  of  his  wife ;  or^if  the  term  of  years 

be  determinable  upon  a  life  or  lives ;  in  all  thefe  cafes,  the 

eftate  for  years  not  being  certainly  to  expire  at  a  time  fore- 

known,  but  merely  by  the  aS  of  God,  the  tenant,  or  his 

executor&,  ihali  have  the  emblements  in  the  fame  mannet 

that  a  tenant  for  life  or  his  executors  (hall  be  entitled  thereto*. 

Not  fo,  if  it  determinc  by  the  aft  of  thc  party  himfelf :  as  if 

tenant  for  years  does  any  thing  that  amounts  to  a  forfeiture: 

in  which  cafe  the  emblements  ftiall  go  to  the  lefibr,  and  not 

to  the  lefiee,  who  hath  determined  his  eftate  by  his  own  de* 

f ault  *. 

II.  The  fecdnd  fpecies  oF  eftates  not  freehold,  ate  eftates, 
at  ivilL  An  eftate  at  will  is  where  lands  and  tcnements  arc 
4et  by  one  man  to  another,  to  have  and  to  hold  at  the  will  of 
the  leflbr  ^  and  the  tenant  by  force  of  this  leafe  obtains  pof- 
feflion^  Such  tcnant  hath  no  certain  indefeafible  eftate, 
nothing  that  can  be  afligned  by  him  to  any  other  *,  bccaufe  thc 
leflTor  may  determine  his  will,  and  put  him  .out  whenever  hc 
pleafcs.  But  every  eftate  at  will  is  at  the  will  of  both  parties, 
landlord  and  tenant ;  fo  that  either  of  them  may  determinc 
his  will,  and  quit  his  connexions  with  the  other  at  his  own 
pleafure  '^.  Yet  this  muft  be  underftood  with  fomc  rcftridtion. 

r  Litt»  §.  63,  b  Litt.  §.  68. 

s  Co.  Litt.  56.  c  Co.  Litt.  55. 
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For,  if  the  tenant  at  will  fows  his  land,  and  the  landlord  be- 
fore  the  com  is  ripe,  or  before  it  is  reaped,  puts  him  out,  yct 
the  tenant  fliall  have.the  emblements,  and  free  ingrefs,  egrefs» 
and  regrefs,  to  cut  and  carry  away  the  profits  **.  And  this  for 
tlie  fame  reafon>  upon  which  all  the  cafes  o^  emblements  tum; 
viz.  the  point  of  uncertainty:  fince  the  tenant  could  not 
pofllbly  know  when  his  landlord  would  determine  his  wiUj 
and  therefore  could  make  no  provifion  againft  it  j  and  having 
fown  the  land,  which  is  for  the  good  of  the  public,  upon  a 
reafonable  prefumption,  the  law  will  not  fufFer  him  to  be  a 
lofer  by  it.  But  it  is  otherwife,  and  upon  reafon  equally 
good,  where  the  tenant  himfelf  determines  the  wiU  ;  for  in 
tliis  cafe  the  landlord  fliall  have  the  profits  of  the  land  ^. 

What  z£k.  does,  or  does  not,  amount  to  a  determination 
of  the  will  on  either  fide,  has  formerly  been  matter  of  great 
debate  in  our  courts.  But  it  is  now,  I  think,  fettled,  that 
(befides  the  exprefs  determination  of  the  leflbr^s  will,  by  de- 
claring  that  the  leflfee  fliall  hold  no  longer ;  which  mufl;  either 
be  made  upon  the  land  ^,  or  notice  mufl;  be  given  to  the 
leflTec  ^)  the  exertion  of  any  a£t  of  ownerihip  by  the  leflbr,  as 
entering  upon  the  premifes  and  cutting  timber  ^,  taking  a 
diftrefs  for  rent  and  impounding  it  thereon  *,  or  making  a 
feofiinent,  or  leafe  for  years  of  the  land  to  commence  imme- 
diately  ^  -,  any  z&of  defertion  by  the  leflce,  as  aflSgning  his 
cftate  to  another,  or  committing  wafte,  which  b  an  ad  iib- 
confiftent  with  fuch  a  tcnure ' ;  or,  which  is  infiar  omnium, 
the  death  or  outlawry  of  eithcr  leflTor  or  leflTce  * ;  puts  ain  cnd 
to  or  determines  the  cftate  at  will. 

The  law  is  however  careful,  that  no  fudden  determination 
©f  the  wUl  by  onc  party  fliall  tend  to  the  manifeft  and  un- 
forefcen  prcjudicc  of  thc  othcr.    This  appears  in  the  cafe  of 

,*  Co,  Litt.  56.  I  UiJ.  57. 

e  Jhid,  55.  k  I  RoU.  Abr.  860.    2  Ler.  ZSi 

'  I^id.  I  Co.  Litt.  55- 

e  I  Ventr.  248«  m  ^Rep.  116.     Co.  Litt«  57«  62* 
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emblements  before-mentioned  ^  and,  by  a  parity  of  reafibn^ 
the  kflTee,  *  after  the  determination  of  the  leflbr^s  will,  fiiall 
hate  reafonable  ingrefs  and  egreis  to  fetch  away  his  goods  and 
utenfiis  \  Andj  if  rent  be  payable  quartorly  or  half^yearly, 
and  the  ieflee  determines  the  will,  the  rent  ihall  be  paid  to 
the  end  of  the  current  quarter  or  half-year  *".  And^  upon  the 
fame  pnncipie,  courts  of  law  have  of  late  years  leaned  as 
much  as  poflible  againfl:  conftruing  demifes,  where  no  cer- 
tain  term  is  mentioned,  to  be  tenancies  at  will ;  but  have  ra- 
ther  held  them  to  be  tenancies  firom  year  to  year  fo  long  as 
both  parties  pleafcj  efpecially  where  an  annual  rent  is  referv- 
ed :  in  which  cafc  they  will  not  fnfifer  either  party  to  deter- 
mine  the  tenancy  even  at  the  end  of  the  year,  without  reafon- 
able  notice  to  the  other,  which  is  generally  underftood  to  be 
fix  months  ^. 

• 

There  is  one  fpecies  of  eftates  at  will,  that  deferves  a 
more  particular  regard  than  any  other ;  and  that  is,  an  eftate 
held  by  copy  of  court  roU ;  or,  as  we  ufually  cali  it,  a  copyhold 
eftate.  This,  as  waa  before  obferved  %  was  in  it^s  original 
and  foundation  nothjng  better  that  a  niere  eftate  at  wilL  But, 
the  kindnefs  and  indulgence  of  fucceilive  lords  of  manors 
having  permitted  thefe  eftates  to  be  enjoyed  by  the  tenants 
and  their  heirs,  according  to  particular  cuftoms  eftabliflied 
*in  their  refpeftive  diftrifts  ;  therefore,  though  they  ftill  are 
held  at  the  will  of  the  lord,  and  fo  are  in  general  exprefled  in 
the  court  roUs  to  be,  yet  that  will  is  qualificd,  reftrained, 
and  limited,  to  be  exerted  according  to  the  cuftom  of  the 
manor.  This  ctiftom,  being  fufiered  to  grow  up  by  the  lord, 
is  looked  upon  as  the  evidence  and  interprcter  of  his  will : 
his  will  is  no  longer  arbitrary  and  precarious  ;  but  fixed  and 
afcertained  by  the  cuftom  to  be  the  famc,  and  no  other,  that 
has  time  out  of  mind  been  exercifed  and  declared  byhis  an- 
ceftors.  A  copyhold  tenant  is  therefore  now  fuU  as  properly 
a  tenant  by  the  cuftom^  as  a  tenant  at  will ;    the  cuilom 

*  Litt.  §.  69.  when  hylf  a  year'8  notice  leems  to  hav« 

«  Saik.  414«     X  Sid.  339.  bcen  reqoired   to  iletermine  it.      (T, 

P  This  kind  of  leale  was  in  nfe  as  13  Beu*  Vlll,  15,  x6.) 

long  ago  u  (he  reisn  of  Hemir  VIII*  ^  pag*  93*                  » 
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having  arireii  from  a  feries  of  uniform  wilk.  And  iherefore 
it  is  rightly  obferved  by  Calthorpe ',  that  «  copyholders  and 
«  cuftomary  tenantsdiffer  not  fo  much  in  nature  as  in  name : 
**  for  although  fome  be  called  copyholders,  fome  cuftomary, 
**  fome  tenants  by  the  virge,  fome  bafe  tenants,  fome  bond 
'<  ten^ntS)  and  fome  by  one  name  and  fome  by  another,  yet 
**  do  they  all  agree  in  fubftance  and  kind  of  tenure  :  all  tha 
**  faid  lands  are  holden  in  one  general  kind^  that  is,  by  cuf- 
«<  tom  and  continuance  of  time  j  and  the  diverfity  of  their 
^  n^mes  doth  not  alter  the  nature  of  their  tenure." 

Almost  every  copyhold  tenant  being  therefore  ttas  fenallt 
at  the  .will  of  the  lord  according^  to  the  cuftom  of  the  manor  ^ 
which  cuftomS  diifer  as  much  as  the  humour  and  temper  of 
the  refpeftive  antient  lords,  (from  whence  we  may  account 
for  their  great  variety)  fuch  tenant,  I  fay,  may  have,  fo  far 
as  the  cuftom  watrants,  any  other  of  the  eftates  or  quantities 
of  iutereft,  which  we  have  hitherto  confidered,  or  may  here- 
after  confider,  and  hold  them  uuited  with  thiscuftomary  eftate 
at  wilK  A  copyholder  may,  in  many  manors,  be  tenant  in 
fce-fimple,  in  fee-tail,  for  life,  by  the  curtefy,  in  dower,  for 
years,  at  fufFerance,  or  on  condition :  (ubjefl  however  to  bc 
deprived  of  thefe  eftates  upon  the  concurrence  of  thofe  cir- 
cumftances  which  the  will  of  the  lord,  promulged  hy  imme- 
morial  cuftom,  has  declared  to  be  a  forfeiture  or  abfolute  de- 
termination  of  thofe  interefts  i  as  in  fome  manors  the  want 
of  iflue  male,  in  others  the  cutting  down  timber,  thc  non- 
payment  of  a  fine,  and  the  like.  Yet  none  of  thefe  interefts 
amount  to  freehold ;  for  the  freehold  of  the  whole  manor 
abides  always  in  the  lord  only ',  who  hatli  granted  out  the  uCe 
and  occupation,  but  not  the  corporeal  feifin  or  truc  legal  pof- 
feflion,  of  certain  parcels  thereof,  to  thefe  his  cuftomary  te- 
.  nants  at  will. 

The  reafon  of  originally  gfanting  out  this  compKcatcd 
kind  of  intereft,  fo  that  the  fame  man  fliall,  with  regard  to 
the  famc  land,  be  at  one  and  the  famc  time  tenant  in  fce- 
fimplc  and  alfo  tenant  at  the  Iord*s  wlll,  feems  to  havc  arifcn 

r  on  copyholci.  51.  54.  •  Lttt.  §.  Si.    x  Isft.  3*5. 
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from  thc  nature  of  villenage  tettv  '  ,     1.  ^ 

cftate  of  freehold,  or  even  for.y^^^tenants  by  fufferance^ 

mcdiate  enfranchifement  of  the  viUein^"^^^^  ^^"^™^  ^'^^«^ 
though  they  were  wiUing  to  enbrge  the  mfe^^  ^^«^^  P'^^^^* 
leins,  by  granting  them  eftates  which  might  enSJJ^*^  '*^>  *^ 
Hves, or  fometimes be  defcendible  to their iffue, yetm^"  *^  y 
to  manumit  them  entirely,  might  probably  fcruple  to  giy '  ^^ 
them  any  abfolute  freehold ;  and  for  that  reafon  it  feems 
have  been  contrived,  that  a  power  of  refumption  at  thc 
will  of  the  lord  fliould  be  annexed  to  thefe  grants,  whereby 
the  tenants  were  ftill  kept  in  a  ftate  of  viUenage,  and  no 
freehold  at  all  was  conveyed  to  them  in  their  refpefkive  lands: 
andof  CDurfe,  as  the  freehold  of  all  lands  muft  neceffarUy  reft 
and  abide  fomewhere,  the  law  fuppofed  it  ftill  to  continue  and 
remain  in  the  lord.  Afterwards,  when  thefe  villeins  became 
modern  copyholders,  and  had  acquircd  by  cuftom  a  fure  and 
indefeafible  eftate  in  their  lands,  on  performing  their  ufual 
fervices,  but  yet  continued  to  be  ftiled  in  their  admiffions 
tenants  atthe  wiUof  the  lord,>— the  law  ftiU  fuppofed  it  an 
abfurdity  to  allow,  that  fuch  as  were  thus  nominally  tenants 
at  wiU  could  have  any  freehold  intereft :  and  therefore  con- 
tinued  and  now  continues  to  determine,  that  tl^e  freehold  of 
lands  fo  holden  abides  in  the  lord  of  the  manor,  and  not  in 
the  tenant ;  for  though  he  rfo/iy  holds  to  him  and  his  heirs 
for  cver,  yet  he  is  alfo  /aid  to  hold  gt  aoother's  wlll,  But 
with  regard  to  certain  other  copyholders,  of  free  or  privileged 
tenure,  which  are  dcrived  from  the  antient  tenants  in  viUein- 
focage  ",  and  are  not  faid  to  hold  at  fhe  tvill  ofthe  lordy  but 
only  according  to  the  cujlom  ofthe  manorj  there  is  no  fuch  ab- 
furdity  in  aUowing  them  to  be  capable  of  enjoying  a  frcehold 
intercft :  and  therefore  the  law  doth  not  fuppofe  the  freehold 
of  fuch  lands  to  reft  in  the  lord  of  whom  they  ^re  holden, 
but  in  the  tenants  themfclves  ^ ;  who  are  fometitnes  called 

t  Mjrr*  Ct  %•  %•  28.  Litt*  §•  2049546.  tenant  fer  coffu»  %,Zt    9  R^p«  76.     Co« 

J^  See  page  98,  &c*  Litt.  59 <  Co.  Copyh.  §•  32.  Cro.  Car. 

V  Fits.  Ahr*  tit*  coronem  gxo*   euf-  za^.  i  Rol}.  Abr*  562«   2Vcntr.i43* 

P0n    iz  ^ro^  ^rt  tit,  cuftm*  %•  iT»  Cvth.  432.    I^Rajm.x^^^. 
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having  arifcn  from  a  fcrles 
it  is  rigbtly  obferved       ^    ^^ 
««  cuftomary  tzvr^*^-  ^ 
*«  for  althou 
«*  fomc 
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>Id  eftates  are  ftiU 

/d)  among  ted&incies 

/life  of  the  conunon 

ytty  in  the  copyholders^ 

Aan  bondmen^  equal  to 

,  ^nements  holden  of  the 

iox  \  for  we  may  now  look 

^  with  a  fine  certain,  to  be 

Aolder  in  point  of  intercft, 

rly  in  the  clearncfs  and  fecu- 

Jy  in  a  better  fituation. 

in.  An  eftaiic  ^  ^  >,  is  where  one  comcs  into  poC- 

feflion  of  land  by  lawftii  i^ic,  but  kceps  it  afterwards  with- 
out  any  title  at  all.  As  if  a  man  takes  a  leafe  for  a  year^  and, 
after  the  year  is  expired,  continues  to  hold  the  premifes 
without  any  frelh  leave  firom  the  owner  of  the  eftate.  Or, 
if  a  man  maketh  a  leafe  at  will,  and  dics,  the  eftate  at  will 
is  thereby determined:  but if thc  tenant  continueth pofleffion'» 
hc  is  tenant  at  fufferance  ^.  But,  no  man  can  be  tenant  at 
fufTcrance  againft  the  king,  to  whom  no  laches^  or  negled, 
in  not  entering  and  oufting  the  tenant,  is  cver  imputed  by 
law :  but  his  tcnant,  fo  holding  over,  is  confidered  as  an 
abfolute  intruder  ^.  But,  in  the  cafe  of  a  fubjef^,  this  eftate 
may  be  deftroyed  whenevcr  the  true  owner  fliall  make  an 
adual  entry  on  thc  lands  and  ouft  thc  tenant ;  for,  before 
entry,  he  cannot  maintain  an  a£^ion  of  trcfpafs  againft  the 
tenant  by  fvSerance,  as  he  might  againft  a  ftranger  "f :  and 
the  reafon  is,  becaufe  the  tenant  being  once  in  by  a  lawful 
titlc,  the  law  (which  prefumes  no  wrong  in  any  man)  will 
fuppofe  him  to  continue  upon  a  title  equally  lawful ;  unlefs 
thc  owner  of  the  land  by  fome  public  and  avowed  ad,  fuch 
as  entry  is,  will  declare  his  continuance  to  be  tortious,  or^ 
in  common  languagc^  wrongful. 


^  Co.  Litt.  57. 
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Thus  ftands  the  law,  with  regard  to  tenante  by  fufierance^ 
and  landlords  are  obliged  in  thefe  cafes  to  make  formal  entries 
upon  their  lands  %  and  recover  poiTei&on  by  the  legal  procefs 
of  eje£i:ment :'  and  at  the  utmoftj  by  the  common  law,  the 
tenant  was  bound  to  account  for  the  profits  of  the  land  fo  by 
him  detained.  But  now,  by  ftatute  4  Geo.  II.  c.  28.  in 
cafe  any  tenant  for  life  or  years^  or  other  perfon  claiming. 
under  or  by  colluiion  with  fuch  tenant,  ihall  wilfully  hold 
over  after  the  determination  of  the  term,  and  demand  made 
and  notice  in  writing  given,  by  him  to  whom  the  remainder 
or  reveriion  of  the  premifes  Aiall  belong,  for  delivering  the 
poileilion  thereof ;  fuch  perfon,  fo  holding  over  or  keeping 
the  other  out  of  poiTeilion,  fhall  pay  for  the  time  he  detains 
the  landsy  at  the  rate  of  double  their  yearly  value.  And^  by 
ftatute  II  Geo.n.  c.  19.  in  cafe  any  tenant,  having  power 
to  determine  his  leafe,  fhall  give  notice  of  his  intention  to 
quit  the  premifes^  and  (hall  not  deliver  up  the  poireiFion  at 
the  time  contained  in  fuch  notice,  he  fhall  thencefbrth  pay 
double  the  former  rentj  for  fuch  time  as  he  continues  in  pof- 
feilion.  Thefe  ftatutes  have  almoft  put  an  end  to  the  prac-* 
tice  of  tenancy  by  fufferance»  unlefs  with  tbe  tacit  co jlfent  of 
thft  owner  of  tbe  tenement. 

*  5  Mod*  384« 
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CHAPTER      THE     TENTH. 


OF  ESTATES  UPON  CONDITION. 


BE  S I D  E  S  the  feveral  divifions  of  eftates,  in  point  of 
intereft^  which  we  havc  confidered  in  thc  three  prc^ 
ceding  chapters,  there  is  alfo  another  fpecies  ftill  remaining, 
which  is  called  an  eftate  upon  condition  s  being  fuch  whofe 
cxiftence  depends  upon  thc  happening  or  not  happening  of 
fome  uncertain  evcnt,  whereby  the  eftate  may  be  either  ori- 
ginaily  created,  or  enlarged,  or  finally  defeated  *.  And  thefe 
conditional  eftates  I  have  chofen  to  referve  till  laft,  becaufe 
theyare  indeed  more  properly  qualifications  of  othereftatesj 
than  a  diftin£l  fpecies  of  themfelves  \  feeing  that  any  quantity 
of  intcrcft)  a  fee,  a  freehold^  or  a  term  of  years,  may  de- 
pend  upon  thefe  provifional  reftri£^ions.  Eftates  then  upon 
condition,  thus  underftood,  are  of  two  forts :  i .  Eftatea 
upon  condition  implied :  2.  Eftates  upon  condition  exprcjfedi 
undcr  which  laft  may  be  included,  3.  Eftates  held  in  vadio^ 
gagCf  or  pledge :  4,  Eftates  by  Jlatute  merchant  or  Jlatut^ 
Jiaple :    5.  Eftates  held  by  ele^t^ 

•  I.  EsTATES  upon  condition  implied  in  law,  are  where  a 
grant  of  an  eftate  has  a  condition  annexed  to  it  infeparably^ 
from  it's  eflence  and  conftitution,  although  no  condition  bc 
cxpreffed  in  words.  As  if  a  grant  be  made  to  a  man  of  an 
ofiice,  generally,  without  adding  other  words  j  the  law 
tacitly  annexes  hereto  a  fecret  condition,  that  the  grantec 
ihaU  duly  execute  his  ofiice  ^^  pn  breach  of  which  condition 

A  Co.  Litt.  aoi  b  Lut*  §.  378. 
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it  is  lawful  for  the  grantor,  or  his  heirs,  to  ouft  him,  and 
grant  it  to  another  perfon  *^.  For  an  ofEce,  either  public  or 
private,  may  be  forfeited  by  mlf-ufer  or  non-itfery  both  of 
whicb  are  breaches  of  this  ipiplied  condition.  i.  By  mif 
ufeTy  or  abufe  ;  as  if  a  judge  takes  a  bribe,  or  a.park-keeper 
Idlls  dcer  without  authority.  2.  By  non-ufery  or  negleft  ; 
which  in  public  ofEces,  that  concern  the  adminiftration  of 
juftice,  or  the  cbmmonwealth,  is  of  itfelf  a  direft  aud  im- 
mediate  caufe  of  forfeiture  :  but  non-ufer  of  a  private  ofRcc 
is  no  caufe  of  forfeiture,  unlefs  fome  fpecial  damage  is  proveA 
to  bc  occafioned  thereby  **•  For  in  the  one  cafe  delay  mufl 
neceflarily  be  occafioned  in  the  afFairs  of  the  public,  which 
require  a  conftant  attention  :  but,  private  offices  not  requir^- 
ing  fo  regular  and  unremitted  a  fervice,  the  temporary  neg* 
lcft  of  them  is  not  necefTarily  produftive  of  mifchief :  upon 
which  ajccount  fome  fpecial  lofs  muft  be  proved,  in  order  to 
vacate  thefe.  Franchifes  alfo,  being  regal  privileges  in  tbc 
hands  of  a  fubjeft,  are  held  to  be  granted  on  the  fame  con- 
dition  of  making  a  proper  ufe  of  them  ;  and  thereforc 
they  may  be  loft  and  forfeited,  iike  ofHces,  either  by  abufc 
or  by  neglea  •, 

Upon  the  fame  principle  proceed  all  the  forfeiturca  which 
are  given  by  law  of  life  eftates  and  others ;  for  any  a£ls  donc 
by  the  tcnant  himfelf,  that  are  incompatible  with  the  cftate 
which  he  holds.  As  if  tenants  for  lifc  or  years  enfeofF  a 
ftrangcr  in  fee-fimple  :  this  is,  by  thc  common  law,  a  for-» 
feiturc  of  their  fcveral  eftates ;  being  a  breach  of  the  condition 
which  the  Jaw  annexcs  thereto,  v/2.  that  they  fliall  not  at-» 
tempt  to  creatc  a  grpater  eftate  than  they  themfelves  are  en-!. 
titled  to  ^  So  if  any  tcnants  for  years,  for  life,  er  in  fee, 
commit  a  felony  ;  the  king  or  other  lord  of  the  fce  is  entitled 
to  have  their  tenemcnts,  becaufe  their  eftate  is  determined  by 
the  brea.ch  of  the  condition,  **  that  thcy  fliall  not  commit 
♦*  fclony/'  wbich  the  law  tacitly  annexes  to  every  feod^l 
donation. 


«  Litt.  §.  379» 
I  Co.Littf233t 
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II.  An  eftate  on  condition  exprefled  ia  the  grant  itfelf,'  \s 
where  an  eftate  is  granted,  either  in  fee-Cnjple  or  otherwife, 
with  an  exprefs  qualification  annexed,  whereby  the  eftate 
granted  fliall  either  commence,  be  enlarged,  or  be  defeated^ 
upon  perforn^ance  or  breach  of  fuch  qualiiication  or  condi- 
tion^.     Thefe  conditions  are  therefore  cithtt  precedent^  or 
fuhfequenU  Precedent  are  fuch  as  muft  happen  or  be  perform- 
^d  before  the  eftate  can  veft  or  be  enlarged  :  fubfequent  are 
fuch^  by  the  failure  or  non-performance  of  which  an  eftate 
alrq^dy  vefted  may  be  defeated.     Thus»  if  an  eftate  for  life 
be  limited  to  A  upon'his  marriage  with  B»  the  marriage  is 
a  precedent  condition,  and  till  that  happens  no  eftate  ^  \% 
vefted  in  A.    Or,  if  a  man  grant  to  his  leflee  for  year$> 
that  i^pon  payment  of  a  hundredmarks  within  the  term  he 
ihall  have  the  fee,  this  alfo  is  a  condition  precedent,  and  the 
fee-iimple  paflTeth  not  till  the  hundred  marks  be  paid  ^     But 
if  a  man  grant  an  eftate  in  fee-iimple^  referving  to  liimfelf 
and  his  heirs  a  certain  rent ;  and  that^  if  fuch  rent  be  not 
paid  at  the  times  limited»  it  fhall  be  lawful  for  him  and  his 
heirs  to  re-enter,   and  avoid  the  eftate :   in  this  cafe  the 
grantee  and  his  heirs  have  an  eftate  upon  condition  fubfe* 
quent,  which  is  defeafible  if  the  condition  be  not  ftri£Uy 
performed  ^,    To  this  clafs  may  alfo  be  referred  all  bafe  fees, 
and  fee-(imples  conditional  at  the  common  law  ^    Thus  an 
eftate  to  a  man  and  his  heirsj  tenants  ofthe  manor  ofDale^  i$ 
an  eftate  on  condition  that  he  and  his  heirs  continue  tenants 
of  that  manor.     And  fo^  if  a  perfonal  annuity  be  granted  at 
this  day  to  a  man  and  the  heirs  of  his  body ;  as  this  is  no  te« 
nement  within  the  ftatute  of  Weftminfter  the  fecond,  it  re- 
mainS)  as  at  common  law,  a  fee-fimple  on  condition  that  the 
grantee  has  heirs  of  his  body.     Upon  the  fame  principle 
depend  all  the  determinable  eftates  of  freehold,  which  we 
mentioned  iii  the  eighth  chapter  :  as  durante  viduitate,  fs^c : 
thefe  are  eftates  upon  condition  that  the  grantees  do  not 
marry»  and  the  like.     And,  on  the  breach  of  any  of  thefe 


S  Co.  Litt.  20I. 

h  Show.  Parl.  Caf.  83,  6ff. 

i  Co«  Litt«»X7. 
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fubfcquent  conditions,  by  the  failure  of  thefe  contingencies  j 
by  the  grantees's  not  continuing  tenant  of  the  xnanor  of  Dale, 
by  not  having  heirs  of  his  body,  or  by  not  continuing  fole  ; 
the  eftates  which  were  refpeftivcly  vefted  in  each  grantee  arc 
wholly  determined  and  void. 

A  DisTiNCTiON  is  howcver  made  betwecn  a  conditlon  in 
deed  and  a  limitationf  which  Littleton  °*  denominates  alfo  a 
condition  in  law.  For  when  an  eftate  is  Ib  exprefsly  confined 
and  limited  by  the  words  of  it^s  creation^  that  it  cannot  en-^ 
dure  for  any  longer  time  than  till  the  cbntingency  happens 
upon  which  the  eftate  is  to  fail,  this  is  denominated  a  iimita^ 
tion  :  as  when  land  is  granted  to  a  man,y&  /ong  as  he  is  par- 
fon  of  Dale,  or  wiile  he  continues  u^married,  or  until  out 
of  the  rents  and  profits  he  fliaU  have  made  500/.  and  the  like  "^ 
In  fuch  cafe  the  eftate  determines  as  foon  as  the  contingency 
happens,  (when  he  ceafes  to  be  parfon,  marries  a  wife,  or 
has  received  the  500/.)  and  the  next  fubfequent  eftate,  which 
depends  upon  fuch  determination,  becomes  immediately 
vefted,  without  any  afl:  to  be  done  by  him  who  is  next  in 
expe£tancy.  But  when  an  eftate  is,  ftriftly  fpeaking,  upoa 
condition  in  deed  (as  if  granted  exprefsly  upon  condition  to  be 
void  upon  the  payment  of  40/.  by  the  grantor,  oxfo  that  thc 
grantee  continues  unmarried,  or  provided  he  goes  to  York, 
isfc^)  the  law  permits  it  to  endure  beyond  the  time  when 
fuch  contingency  happens,  unlefs  the  grantor  or  his  heirs  or 
affigns  take  advantage  of  the  breach  of  the  condition,  and 
make  either  an  entry  or  a  claim  in  order  to  avoid  the  eftate  K 
Tet,  though  ftri£t  words  of  condition  be  ufed  in  the  creatioa 
of  the  eftate,  if  on  breach  of  the  condition  the  eftate  be  4i- 
mited  ovcr  to  a  third  perfon,  and  does  not  immediately  re- 
veit  to  the  grantor  or  his  reprefentatives,  (as  if  an  eftate  be 
granted  by  A  to  B,  on  condition  that  within  two  years  B 
intennarry  with  C,  and  on  failure  thereof  then  to  D  and  Ivts 
heirs)  this  the  law  conftrues  to  be  a  limitation  and  not  a 

n  §•  380.     I  Inft.  234«  P  Lict.  §•  347.  Sut.  32  Hen.  VJII. 
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condition  ^ :  bccaufe,  if  it  were  a  condition,  then,  upon  thc 
breach  thcrcof,  only  A  or  his  reprefentatives  could  avoid  thc 
cftate  by  entry,  and  fo  D*s  rcmaindcr  might  be  defeated  by 
their  neglcfting  to  enter  ;  but,  when  it  is  a  limitation,  the 
cftate  of  B  detennines,  and  that  of  D  commences,  and  hc 
may  cntcr  on  the  lands,  the  inftant  that  the  failure  happcns. 
JSo  alfo,  if  a  man  by  his  will  devifes  land  to  his  heir  at  hw, 
©n  condition  that  he  pays  a  fum  of  money,  and  for  npn-pay- 
mcnt  dcvifca  it  ovcr,  this  fhall  be  confidered  as  a  limitation ; 
pthcrwifc  no  advantage  could  be  takcn  of  the  non-paymcnt, 
for  none  but  the  hcir  himfelf  could  have  entered  fpr  a  bre^ch 
of  condition  '• 

In  all  thcfc  inftanccs,  of  limitations  or  conditions  fubfe* 
qucnt,  it  is  to  bc  obfervcd,  that  fo  long  as  the  condition, 
either  cxprefs  or  implicd,  either  in  deed  or  in  law,  rcmains 
unbrokcn,  thc  grantee  may  havc  an  eftate  of  freehold,  pro- 
vidcd  the  eftate  upon  which  fuch  condition  is  annexcd  bc  in 
itfelf  of  a  freehold  naturc  j  as  if  thc  original  grant  cxpreft 
cither  an  eftate  of  inheritancc,  or  for  life,  or  no  eftate  at  aU, 
which  is  conftruftively  an  cftate  for  lifc.  For  thc  brcach  of 
thcfc  conditions  being  contingent  and  uncertain,  this  unccr- 
tainty  prefcrves  the  frechold  * ;  bccaufe  thc  eftate  is  capablc  to 
faft  for  cver,  or  at  leaft  for  the  lifc  of  thc  tenant,  fuppofing 
the  condition  to  rcmain  unbrokcn.  But  wherc  the  cftatc  is 
at  the  utmoft  a  chattel  intcreft,  which  muft  dctermine  at  a 
time  ccrtain,  and  may  detcrmine  fooner,  (as  a  grant  for 
yiincty-nine  years,  providcd  A,  B,  and  C,  or  the  furvivor 
of  thcm,  ftiall  fo  long  live)  this  ftiU  continucs  a  mcre  chattel, 
and  is  not,  by  fuch  it'6  uncertainty,  ranked  among  eftates  of 
frcehold, 

Thes?  cxprefs  conditions,  if  they  be  impo/Jible  at  the  tii?ic 
of  their  crcation,  or  afterwards  becomc  impoffiblc  by  thc  aft 
of  God  or  the  a£t  of  the  feofFor  himfelf,  or  if  they  be  contrarj 
to  laWf  or  repugnant  to  tlie  nature  of  the  eftate,  arc  void. 
In  any  of  which  cafes^  if  thcy  bc  conditions  fuhfe^uctit^  that 

q  I  Ventr.  loa.  •  Co«  Litt.  42. 
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Is,  to  bc  performcd  after  the  eftatc  is  vcfted,  tKc  cftatc  fhall 
become  abfolutc  in  thc  tenant.  As,  if  a  fcofTment  be  made 
to  a  man  in  fec-fimplcj  on  condition  that  unlefs  hc  goes  to 
Rome  in  twcnty-four  hours ;  or  unlcfs  hc  marries  with  Jane 
S.  by  fuch  a  day ;  (within  which  time  the  woman  dics,  or 
the  fcoifor  marrics  her  himfclf )  or  unlefs  he  kills  another ; 
or  in  cafe  hc  alicnes  in  fee  ;  that  then  and  in  any  of  fuch  cafes 
the  eftatc  flxall  bc  vacatcd  and  dcterminc  :  hcre  thc  condition 
is  void>  and  the  cftate  made  abfolute  in  thc  feoffee.  For  he 
hath  by  thc  grant  thc  eftate  veftcd  in  him,  which  fliall  not 
be  dcfeated  afterwards  by  a  condition  either  impoflible,  illc- 
galj  or  rcpugnant '.  But  if  the  condition  be  frecedenf^  or 
to  be  pcrformed  before  the  cftate  vefts»  as  a  grant  to  a  man 
that,  if  hc  kills  another  or  gocs  to  Rome  in  a  day,  hc  fliall 
have  an  cftate  in  fce ;  hcre,  thc  void  condition  bcing  pre- 
cedcnt,  the  cftate  which  dcpends  thcreon  is  alfo  void,  and  the 
grantce  fliall  take  nothing  by  thc  grant :  for  hc  Iiath  tio  eftate 
until  thc  condition  bc  pcrformed  \ 

There  arc  fome  cftatcs  defeafiblc  upon  condition  fiib- 
fequent,  that  require  a  more  peculiar  noticc.     Such  arc 

III.  ESTATES  hcld  in  vadio^  in  gage^  or  plcdge ;  which 
strc  of  two  kinds,  vivum  vadium,  or  living  pledgc  j  and  rmr» 
tuum  vadiumy  dead  pledge,  or  mortgage. 

VivuM  vadiumy  or  living  pledge,  is  when  a  man  borrowg 
a  fum  (fuppofe  200/.)  of  another  5  and  grants  him  an  eftate, 
as,  of  loLper  annum^  to  hold  till  the  rcnts  and  pfofits  ftiall 
repay  the  fum  fo  borrowed,  This  is  an  cftate  conditioned  to 
be  void,  as  foon  as  fuch  fum  is  raifed.  And  in  this  cafe  the 
land  or  plcdge  is  faid  to  be  living  :  it  fubfifts,  and  furvivcs 
thc  debt ;  and,  immediately  on  thc  difchargc  of  that,  rcfults 
back  to  thc  borrowcr  ^.  But  mortuum  vadium^  a  dcad  plcdge, 
or  mortgagey  (which  is  much  morc  common  than  the  other) 
is  whcre  a  man  borrows  of  anothcr  a  fpccific  fum  {e.  g.  200/.) 
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and  grants  him  an  eftate  in  fee,  on  condition  that  if  hc,  thc 
mortgagor,  fliall  repay  the  mortgagee  the  faid  fum  of  aooA 
on  a  certain  day  mentioned  in  the  deed,  that  then  the  mort- 
gagor  may  re-enter  on  the  eftate  fo  granted  in  pledge  ;  or, 
as  is  now  the  more  ufual  way,  that  then  the  mortgagee  fhall 
reconvey  the  eftate  to  the  mortgagor :  in  this  cafe  the  land, 
which  is  fo  pHt  in  pledge,  is  by  law,  in  cafe  of  non*payment 
at  the  time  limited,  for  ever  dead  and  gone  from  the  mort<- 
gagor ;  and  the  mortgagee'8  eftate  In  the  lands  is  then  no 
longer  conditional,  but  abfolute.    But,  fo  long  as  it  con« 
tinues  conditional,  that  is,  between  the  time  of  lending  the 
money,  and  the  time  allotted  for  payment,  the  mortgagee  is 
called  tenant  in  mortgage*.     But,   as  it  was  formerly  a 
doubt  y,  whether,  by  taking  fuch  eftate  in  fee,  it  did  not 
bccome  liable  to  the  wife*s  dower,  and  other  incumbrances, 
of  the  mortgagee  (though  that  doubt  has  been  long  ago  over- 
tuled  by  our  courts  of  equity  *)  it  therefore  became  ufual  to 
graiit  only  a  long  term  of  years,  by  way  of  mortgage  $  with 
condition  to  be  void  on  re-payment  of  the  mortgage-money  : 
which  courfe  has  been  iince  pretty  generally  continued, 
principally  becaufe  on  the  death  of  the  mortgagee  fuch  term 
becomes  vefted  in  his  perfonal  reprefentatives,  who  alone  are 
entitled  in  equity  to  receive  the  money  lent,  of  whatever  ua- 
ture  the  mortgage  may  happen  to  be, 

As  foon  as  the  eftate  is  created,  the  mortgagee  may  im- 
mediatcly  enter  on  the  lands ;  but  is  liable  to  be  difpofleiTed, 
upon  performance  of  the  condition  by  payment  of  tfie  mort- 
gagc-money  at  the  day  limited.  And  therefore  the  ufual  way 
is  to  agree  that  the  mortgagor  fliall  hold  the  land  till  the  day 
afligned  for  payment ;  when,  in  cafe  of  failure,  whereby  the 
^  cflate  bccomes  abfolute,  the  mortgagee  may  enter  upon  it 
and  take  pofleflion,  without  any  poflibility  at  law  of  being 
afterwards  evifted  by  the  mortgagor,  to  whom  the  land  is 
now  for  ever  dead.  But  here  again  the  courts  of  cquity  in- 
terpofe ;  and,  though  a  mortgage  be  thus  forfeited,  and  thc 

X  Litt.  §•  332.  I       %  Hanlr.  466* 
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eftate  abfolutely  vefted  in  the  mortgagee  at  the  common  law, 
yet  they  wiU  coaGder  the  real  value  of  the  tenements  com- 
pared  with  the  fum  borrowed.  And,  if  the  eftate  be  of 
greater  value  than  the  fum  lent  thereon,  they  will  allow  the 
mortgagor  at  any  reafonable  time  to  recali  or  redeem  his 
eftate ;  paying  to  the  mortgagee  his  principal,  intereft,  and 
expenfes :  for  etherwife»  in  ftri£lnefs  of  law,  an  eftate  worth 
1000/.  might  be  forfeited  for  non-payment  of  100/.  or  a 
lefs  fum.  This  reafonable  advantage,  allowed  to  mort- 
gagors,  is  called  the  equity  of  redemption  :  and  this  enables  a 
mortgagor  to  call  on  the  mortgagee»  who  has  pofleflion  of 
his  eftate,  to  deliver  it  back  and  account  for  the  rents  and 
profits  receivcd,  on  payment  of  his  wholc  debt  and  intereft  ; 
thereby  turning  the  mortuutn  into  a  kind  of  vivum  vadium. 
But,  on  the  other  hand,  the  mortgagec  may  either  compel 
the  fale  of  the  eftate,  in  ordcr  to  get  the  whole  of  his  money 
immediately ;  or  elfe  call  upon  the  mortgagor  to  redeem  his 
eft^te  prefently,  or,  in  default  thereof,  to  be  for  twtrforeclofed 
from  redeeming  the  fame  ;  that  is,  to  lofe  his  equity  of  re- 
demption  without  poffibility  of  recall.  And  alfo,  in  fome 
cafes  of  fraudulent  niortgages*,  the  fraudulent  mortgagor 
forfeits  all  equity  of  redemption  whatfoever,  It  is  not  how- 
ever  ufual  for  mortgagees  to  take  pofleffion  of  the  mortgaged 
eftate,  unlefs  where  the  fecurity  is  precarious,  or  fmaU  j  or 
where  the  mortgagor  neglefts  even  the  payment  of  intereft : 
when  the  mortgagee  is  frequently  obliged  to  bring  an  ejedi- 
ment,  and  take  the  land  into  his  own  hands,  in  the  nature  of 
a  pledge,  or  the  pignus  of  the  Roman  law  :  whereas,  whilc 
it  remains  in  the  hands  of  the  mortgagor,  it  more  refembles 
their  hypothecay  which  was  where  the  pofleffion  of  the  thing 
pledged  remained  with  the  debtor  **.  But,  by  ftatute  7  Geo, 
n.  c.  20.  after  payment  br  tender  by  the  mortgagor  of  prin- 
cipal,  intereft,  and  cofts,  the  mortgagee  can  maintain  no 
ejeftment ;  but  may  be  compelled  to  re-affign  his  fecuritics. 
In  Glanvirs  time,  when  the  univerfarmethod  of  conveyancc 

«  Stat.  4  &  5«  W.  &  M.  c.  16.  eonventknt   tenefvr,   fropne  bypc:brcae 

*>  PignvU  appel/atione  «am  proprie  rem  appellatione  contineri  dicimus,     Infl,  /,  4, 
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\iras  by  livcry  of  feifitt  or  corpbral  traditlon  bf  thc  Idilds,  lio 
gage  or  pledgc  of  lands  was  good  Unlcfs  pofleiTion  was  alf6 
delivered  to  the  creditor ;  ^*Jt  non  fequatur  i^us  vadii  ttd^ 
^*  ditiOy  curia  dominl  regis  hujufmodi  privatdS  conventiones  tueri 
««  mnfold  .•**  for  which  the  reafon  giv^n  is,  to  prevent  fub- 
fequent  and  fraudulent  pledges  of  the  fattie  land  t  *'  cum  in  taU 
**  cafu  pojftt  ecdem  res  pluribus  aliis  creditorihus  tum  prius  tum 
**  pojlerius  invadiari  ^^,"  Alid  thc  frauds  which  have  arifcn, 
fince  the  exchange  of  thefe  public  and  notorious  conveyanccs 
for  more  private  and  fecret  bargains,  have  well  evinced  thc 
wifdom  of  our  antient  law, 

IV.  A  FOURTH  fpecies  of  eftates,  defeafible  on  condftioil 
fubfequent,  are  thofe  held  hy  Jlatute  merchant^  zrxA.  Jiatute 
Jlaple ;  which  are  very  nearly  related  to  the  vivum  vadiunt 
before-mentioned,  or  eftate  held  tiil  the  profits  thereof  fliall 
difcharge  a  debt  liquidated  or  afcertained.  For  both  the 
ftatute  merchant  and  ftatute  ftaple  are  fecurities  for  money ; 
the  one  entered  into  before  tlie  chief  magiftrate  of  fome  trad- 
ing  town,  purfuant  to  the  ftatute  13  £dw.  I.  de  mercatoribus^ 
and  thence  called  a  ftatute  merchant ;  th^other  purfuant  to 
the  ftatute  27  Edw.  III.  c.  9.  bcfore  the  mayor  of  the  ftaplc, 
that  is  to  fay,  the  grand  mart  for  the  principal  commodities 
or  manUfadbures  of  the  kingdom,  formerly  held  by  a£b  of 
parliament  in  certain  trading  towns  **,  from  whence  this  fe- 
curity  is  icalled  a  ftatute  ftaple.  Thcy  are  both,  I  fay,  fecu- 
rities  for  debts  acknowleged  to  be  due  ;  and  originally  per- 
mitted  only  among  traders,  for  thc  benefit  of  commcrce ; 
whereby  not  only  the  body  of  the  debtor  may  be  imprifoned, 
and  his  goods  feifed  in  fatisfaciion  of  the  debt,  but  alfo  his 
lands  may  be  delivered  to  the  creditor,  till  out  of  the  rents 
and  profits  of  them  the  debt  may  be  fatisfied  i  and,  during 
fuch  time  as  the  creditor  fo  holds  the  lands,  he  is  tcnant  by 
ftatute  merchant  or  ftatute  ftaple.  Therc  is  alfo  a  fimilar 
fecurity,  the  recognizance  In  the  natufe  of  a  ftatute  ftaple, 
acknowleged  before  either  of  the  chief  juftices,  or  (out  of 
term)  before  their  fubftitutes,  the  mayor  of  the  ftaple  at 
Weftminftcr  and  the  rccorder  of  London  ;  whereby  thc  be- 
nefit  of  this  mercantile  tranfadion  is  extended  to  all  the  king^s 

«  /.  10.  c,  8.  «1  Sce  book  I.  c.  8. 
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fubje£l:s  in  gcneral,  by  virtue  of  thc  ftatute  23  Hcn*  VIIL 
c  6.  amended  by  8  Geo.  L  c.  25.  which  dmQ.  fuch  re- 
cognizanccs  to  be  enrellcd  and  certified  into  chancery.  But 
thefe  by  the  ftatute  of  frauds»  29  Car»  11»  c.  3.  are  only 
binding  upon  the  lands  in  the  hands  of  bonajide  purchafors^ 
from  the  day  of  their  enrolment,  which  is  ordered  to  be 
marked  on  the  recOrd. 

V.  ANOTHfiR  fimilar  conditional  eftate,  created  by  opera- 

tlon  of  law,  for  fecurity  and  fatisfaftion  of  debts,  is  called  an 

cftate  by  elegit.     What  an  eiegit  is,  and  why  fo  called,  will 

be  explained  in  the  third  part  of  thefe  commentaries.     At 

prefent  1  need  only  mention,  that  it  is  thc  name  of  a  writ, 

founded  bn  the  ftatute  •  of  Weftm.  2.  by  which,  after  a 

plaintiff  has  obtained  judgment  for  his  debt  at  law,  thc  iheriff 

gives  him  poileiBon  of  one  half  of  the  defendant^s  lands  and 

tenements,  to  be  occupied  and  enjoyed,  until  his  debt  and 

damages  ate  fully  paid :  and,  during  the  time  he  fo  holds 

them,  he  is  cailcd  tenant  by  elegit.    It  is  eafy  to  obferve,  that 

this  is  alfo  a  mere  conditional  eftate,  defeafiblc  as  foon  as  the 

debt  is  levied.  But  it  is  remarkable,  that  the  feodal  teftraints 

of  alienating  lands,  and  charging  them  with  the  debts  bf  the 

owner,  were  foftened  much  earlier  and  inuch  morc  ciFedually 

for  thc  benefit  of  trade  and  commerce,  than  for  any  other 

confideration.    Before  the  ftatute  of  quid  emptores  ^  it  is  ge- 

nerally  thought  that  the  proprietor  of  lands  was  enabled  to 

Silienate  no  more  than  a  moiety  of  them  :  the  ftatiite  there- 

fote  of  Weftm.  2.  pefittits  only  fo  much  of  theni  to  be  afie£):- 

ed  by  the  procefs  of  law,  as  a  man  was  capable  of  alienating 

by  his  own  deed.     But  by  the  ftatute  de  f?iercatoribui  (pafled 

in  the  fame  year  ^)  the  whole  of  a  man's  lands  Was  liable  to 

be  pledged  in  a  ftatute  merchant,  for  a  debt  contraded  in 

trade ;  though  only  half  of  thcm  was  liable  to  be  taken  in 

execution  for  any  other  debt  of  the  owner. 

I  SHALL  conciude  what  I  had  to  remark  of  thefe  eftates, 
by  ftatute  merchant,  ftatute  ftaple,  and  elegit^  with  the  ob- 

«13  Edw.  I.  €.  x8.  B  13  £dw.  I. 
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fcmtion  of  fir  Edward  Coke  *,  "  Thefe  tenantv  have  on- 
"  certain  interefts  in  lands  and  tencments,  and  yet  they  have 
«^  but  chattels  and  no  freeholds ;"  (which  makes  them  ail 
cxception  to  the  general  rule)  **  becaufe  though-  they  may 
«<  hold  an  eftate  of  inheritance,  or  for  Hfe,  ut  liierum  tene^ 
««  mentumj  until  thehr  debt  be  paid  ;  yet  it  fhall  go  to  their 
•*  executors :  for  ut  is  fimilitudinary ;  and  though,  to  recover 
**  their  eftates,  they  fhall  have  the  fame  remedy  (by  ailife)  as 
*«  a  tenant  of  the  freehold  fliall  have  *,  yet  it  is  but  the  fimili- 
•*  tude  of  a  freehold,  and  nullum  Jimile  eji  idem.**    This  in- 
decd  only  proves  thcm  to  be  chattel  interefts,  becaufe  they 
go  to  the  executors,  which  is  inconfiftent  with  the  nature  of 
a  freehold :  but  it  does  not  affign  the  reafon  why  thefe  eftates» 
in  contradiftinftion  to  other  uncertain  interefts,  fliall  veft  in 
the  executors  of  the  tenant  and  not  the  heir  i  which  is  pro- 
bably  owing  to  thls  :^  that,  being  a  fecurity  and  remedy  pro- 
vided  for  pierfonal  debts  due  to  the  deceafed,  to  which  debts 
the  executor  is  entitled,  the  law  ha^  therefore  thus  dire£ted 
their  fucceflion  ;  as  judging  it  reafonable,  from  a  principle 
of  naturaL  equity,  that  the  fecurity  and  remedy  fliould  be- 
vefted  in  thofe  to  whom  the  debts  if  recovered  would  bp 
long.    For,  upon  the  fame  principle,  if  lands  be  devifed  to 
a  man's  executor,  until  out  of  their  profits  the  debts  duc 
from  the  teftator  be  difcharged,  this  intereft  in  the  lands 
fhall  be  a  chattel  intereft,  and  on  the  death  of  ijuch  executor 
fhall  go  to  hif  executor  ^  :  becaufe  they,  being  liable  to  pay 
the  original  teftatoi^s  debts,  fo  far  as  his  aflets  will  cxtenc^ 
are  in  reafon  entitled  to  poflefs  that  fund,  out  of  which  hc 
has  dire£led  them  to.  be  paid. 

k  I  Inft.  42,  43,  «  velB  Jjffetfirtey  auxljlcitm  de  franktat* 
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CHAPTER     THB     ELEVBNTH. 

OF    ESTATES    iN    POSSESSION, 
REMAINDER,  and  REVERSION, 


HITHERTO  we  havc  confidered  eftatcs  folely  with 
regard  to  their  duration,  or  the  quantky  of  intereji 
which  the  owiiers  have  therein.  We  are  now  to  confide^ 
them.  in  another  view ;  with  regard  to  the  timc  oftheir  tnjoy^ 
tnenty  when  the  a£kual  pemancy  of  the  profits  (that  is»  the 
taking,  ]^ception,  or  receipt^  of  the  rents  and  other  adr 
valitageis  ariiing  therefrom)  begins.  Eilates  therefore,  with 
refpedl  to  this  confideratton,  may  either  be  vi  poffi/fion^  or  in 
€9ip€Bancj :  and  of  expe£lancies  there  are  two  ibtts;  one 
created  by  the  a£l  of  the  parties,  called  a  rerAainder  /  the 
other  by  2£k  of  law^  and  called  a  reverfton. 

L.  Of  eftates  in  pojfejjiony .  (which  are  fometimes  called 
t^Titts  executedy  whereby  a  prefent  intereft  pafles  to  and  re-^ 
fides  in  the  tenant,  not  depending  on  any  fubfequent  circum- 
ftance  or  contingency,  aa  in  the  cafe  of  eftates  executoryj 
there  is  little  or  nothing  peculiar  to  be  obferved.  Ali  the 
eftates  we  have  hitherto  fpoken  of  are  of  this  kind  ;  for,  in 
laying  down  general  rulcs,  we  ufually  apply  them  to  fuch 
eftates  as  are  then  aftually  in  the  tenant's  poifefljon.  But 
the  doftrine  of  eftates  in  expeftancy  contains  fome  of  the 
piceft  and  moft  abftrufe  learning  in  the  Englifli  law.  •  Thefc 
will  therefore  require  a  minute  difcuflion,  and  demand  foma 
degree  of  attentibn. 

L  2  IL  A^ 
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II.  An  eftate  then  in  remainder  may  be  defineif  to  be»  an 
cftate  limited  to  take  etk(k  and  be  enjoyed  after  anothereftate 
18  decermined.  As  if  a  man  feifed  in  fee-fimple  granteth 
lands  to  A  for  twenty  years»  and,  after  the  determination  of 
the  faid  term»  then  to  B  and  his  heirs  for  ever :  here  A  is  te« 
nant  for  yeatS)  remainder  toB  in  fee.  In  the  firft  place  an 
eftate  for  years  is  created  or  carved  out  of  the  fee,  and  giyen 
to  A )  and  the  refidue  or  remainder  of  it  is  given  tp  B.  But 
both  thefe  interefts  are  in  h&  only  one  eftate  \  the  prefent 
term  of  years  and  the  remainder  afterwards,  when  added  to- 
gether,  being  equal  only  to  one  eftate  in  fee  \  They  are  in- 
deed  difierent^ar^,  but  they  conftitute  only  one  wbole :  they 
are  carved  out  of  one  and  the  fame  inheritance :  they  arc 
both  created,  and  may  both  fubfift,  together ;  the  one  in 
poflSsffion,  the  other  in  expedlancy.  So  if  laud  be  granted 
to  A  for  twenty  years,  and  after  the  determination  of  the 
faid  term  to  B  for  life  \  and  after  the  determination  of  B's 
eftate  for  life,  it  be  limited  to  C  and  his  heirs  for  ever :  this 
makes  A  tenant  for  years,  with  remainder  to  B  fer  life,  re- 
mainder  over  to  C  in  fee.  Now  here  the  eftate  of  inheritance 
tmdergoes  a  divifion  into  three  portions :  there  is  firft  A's 
cftate  for  years  carved  out  of  it ;  and  after  that  B'8  eftate  fer 
life ;  and  then  the  whole  that  remains  is  limited  to  C  and 
his  heirs.  And  here  alfe  the  firft  eftate»  and  both  the  re- 
maindersy  for  life  and  in  fee^  are  one  eftate  only ;  being  nothing 
but  parts  or  portions  of  one  entire  inheritance ;  and  if  there 
were  a  hundred  remainders,  it  would  ftill  be  the  fame  thing ; 
ixpon  a  principle  grounded  in  mathematical:  truthj  that  all 
the  parts  are  equal,  and  no  more  than  equal,  to  the  whole. 
And  hence  alfo  it  is  eafy  to  coIIeA^  that  no  remainder  can 
be  limited  after  the  grant  of  an  eftate  in  fee-fimple  ^ :  becaufe 
a  fee-fimple  is  the  higheft  and  largeft  eftate,  that  a  fubjed  is 
capable  of  enjoying ;  and  he  that  is  tenant  in  fee  hath  in  hint 
the  whok  of  the  eft;^te :  a  remainder  thercfore,  which  is  only 
a  portion,  or  refiduary  fart,  of  the  eftate,.  cannot  be  refervcd 
after  the  whole  is  difpofcd  of.     A  particubr  eftate,  widi  all 

the 
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the  remainders  expe£tant  thereon,  is  only  one  fee-fimple  \  aa 
40/.  is  part  of  100/.  and  60/.  is  the  remainder  of  it :  where- 
fore^  after  a  fec-fimple  once  vefted^  there  can  no  more  be  a 
remainder  limited  chereoil,  than  after  the  whole  100/.  is  ap- 
propriated  there  can  be  any  refidue  fubfifting* 

Thus  much  being  premifed,  we  ihall  be  the  better  enabled 
to  comprehend  the  rules  that  are  iaid  down  by  law  to  be  ob- 
ferved  in  the  creation  of  remainders,  and  the  reafons  upon 
whicli  thofe  rules  are  founded. 

I.  Amd,  firft)  there  muft  neceiTarily  be  Ibme  particular 
eftate,  precedeat  to  the  eftate  in  remaiuder  ^.  As,  an  eftate 
for  years  to  A^  remainder  to  B  for  life  \  or,  an  eftate  for  life 
to  A,  remainder  to  B  in  tail.  This  precedenl:  eftate  is  called 
the  particular  eftate^  as  being  only  a  {mall  psgrt^  or  particulaf 
of  the  inheritance  %  the  refidue  or  remainder  of  which  is 
granted  over  to  another*  The  neceffity  of  creating  this  pre» 
cedtng  particular  eftate,  in  order  to  make  a  good  remainder^ 
arifes  from  this  plain  reafon ;  that  retnainder  is  a  relative  ex» 
preilion,  and  implies  that  fome  part  of  the  thing  is  previoufly 
difpofed  of :  for  where  the  whole  is  conveyed  at  once,  there 
cannot  poffibly  exift  a  remainder ;  but  the  intereft  granted^ 
whatever  it  be,  will  be  an  eftate  in  pofleffion* 

Am  eftate  created  to  commence  at  a  diftant  period  of  time^ 
without  any  intervening  eftate,  is  therefore  properly  no  re- 
mainder :  it  is  the  whole  of  the  gift,  and  not  a  refiduary  part. 
And  fuch  future  eftates  can  only  be  made  of  chattel  interefts, 
which  were  confidered  in  the  light  of  mere  contrads  by  the 
antient  law  S  to  be  executed  either  now  or  hereafter,  as  the 
contrading  parties  (hould  agree  :  but  an  eftate  of  freehold 
muft  be  created  to  commence  immediately.  For  it  is  an  antient 
rule  of  the  common  law,  that  an  eftate  of  freehold  cannot  be 
created  to  commence  infuturo ;  but  it  ought  to  take  effefl 
prefently  either  in  pofleffion  or  remainder  ^ :  becaufe  at  oom» 

<  &a7m«  151. 
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paon  law  np  frccbold  in  lands  could  pafs  without  livcry  of 
fjpifin  'f  wl^ch  muft  operate  either  immcdiately,  or  not  at  all. 
It  would  therefore  be  contradiftory,  if  an  eftate,  which  is 
•  ijQt  to  compence  till  hereafter,  could  be  granted  by  a  con- 
vcyance  which  imports  an  immediate  poireffion.  Therefore, 
though  a  leafe  to  A  for  feven  years,  to  commence  frotti  next 
Michaelmas,  is  good ;  y^t  a  conveyance  to  B  of  lands»  to 
hold  to  him  ahd  his  heirs  for  ever  from  the  end  of  three  years 
next  enfuing,  is  void.  So  that  when  it  is  intended  to  grant 
an  eftate  of  freehold,  whereof  the  enjoyment  ihall  be  defer* 
red  till  a  future  time,  it  is  neceffary  to  create  a  previous  par- 
ticular  eftate,  which  may  fubfift  till  that  period  of  time  is 
completed  ;  and  for  the  grantor  to  deliver  immediate  pofleC 
(ion  of  the  land  to  the  tenant  of  this  particular  eftate,  which 
is  conftrued  to  be  giving  poffeffion  to  him  in  remainder,  fiace 
his  eftate  and  that  of  the  particular  tenant  are  one  and  the 
famc  eftate  in  law.  As,  where  one  leafes  to  A  for  three  years, 
with  rcmainder  to  B  in  fee,  and  makes  livery  of  fcifin  to  A ; 
here  by  the  livery  the  freehold  is  immediately  created,  and 
vefted  in  B,  during  the  continuance  of  A's  term  of  years, 
The  whole  eftate  paffes  at  once  from  the  grantor  to  the 
grantees,  and  the  remainder-man  is  feifed  of  his  remainder 
at  thc  fame  timc  that,  the  termor  is  poffeffed  of  his  term, 
The  enjoyment  of  it  muft  indeed  be  deferred  till  hereafter  5 
but  it  is  to  all  intents  and  purpofes  an  eftate  commencing  in 
praefcnti^  though  to  be  occupied  and  enjoyed  infuturo.  * 

As  no  remainder  can  be  created,  without  fuch  a  precedent 
particular  eftate,  therefore  the  particular  eftate  is  faid  tafup^ 
port  the  remaiiuler.  But  a  leafe  at  will  is  notheld  to  be  fuch 
a  particular  eftate,  as  will  fupport  a  remainder  over  ^  For 
an  eftate  at  will  is  of  a  nature.fo  flenijer  and  precarious,  that 
it  is  not  looked  upou  as  a  portion  of  the  inheritance ;  and  a 
portion  muft.firft  be  taken  out  of  it,  in  order  to  conftitute  a 
remaindcr.  Befides,  if  it  bc  a  freehold  remainder,  livery  of 
feifin  muft  be  given  at  the  time  qf  it's  creation ;  and'  the 
entry  of  the  grantor,  to  do  this,  detetmines  the  eftate  at  will 

f  8  Rcp.  75, 
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in  the  very  inftaot  in  which  it  is  made  ' :  or,  if  the  remainder 
be  a  chattel  intereft,  though  perhaps  the  deed  of  creation 
znight  operate  as  ^ifuture  contraQy  if  the  tenant  for  years  be  a 
party  to  it,  yet  it  is  void  by  way  of  remainder  :  for  it  is  a  fc- 
parate  independent  contrad,  diftin£l  from  the  precedent  eftate 
at  will ;  and  every  remainder  muft  be  part  of  one  and  the  fame 
eftate,  out  of  which  the  preceding  particular  eftate  is  taken  '. 
And  hence  it  is  generally  true,  that  if  the  particular  eftate  is 
void  in  it^s  creation,  or  by  any  means  is  defeated  afterwardsj 
the  remainder  fupported  thereby  fhall  be  defeated  alfo  ^ :  as 
where  the  particular  eftate  is  an  eftate  for  the  life  of  a  perfon 
not tnejfe^\  or  an eftate for life upon condition,  on breach of 
which  condition  the  grantor  enters  and  avoids  tl^e  eftate  ^ }  in 
either  of  tiiefe  cafes  the  remainder  over  is  void. 

■ 
2.  A  SECOND  rule  to  be  obferved  is  this  \  that  the  re-* 

mainder  muft  commence  or  pafs  out  of  the  grantor  at  the 

time  of  the  creation  of  the  particular  eftate  ".     As,  where 

there  is  an  eftate  to  A  for  life,  with  remainder  to  B  in  fee  : 

here  B's  remainder  in  fce  pafles  from  the  grantor  at  the  fame 

time  that  feifm  is  delivered  to  A  of  his  life  eftate  in  poflei&on* 

And  it  is  this,  which  induces  the  neceffity  at  common  law  of 

livery  of  feifin  being  made  on  the  particular  eftate,  when- 

ever  a  freebold  remainder  is  created.    For,  if  it  be  limited 

even  on  an  eftate  for  years,  it  is  neceffary  that  the  leflee  for 

years  ftiould  have  livery  of  feifin,  in  order  to  convey  thc 

freehold  from  and  out  of  the  grantor  j  otherwife  the  remain- 

der  is  void  ".     Not  that  the  livery  is  neceflary  to  ftrengthen 

the  eftate  for  years ;  but,  as  livery  of  the  land  is  requifite  to 

convey  the  freehold,  and  yet  cannot  be  given  to  him  in  re- 

mainder  without  infringing  the  poflTeffion  of  the  leflee  for 

years,  therefore  the  law  allows  fuch  livery,  made  to  the  te- 

nant  of  the  particular  eftate,  to  relate  and  inure  to  him  in 

remainder,  as  both  are  but  one  eftate  in  law  **. 

%  Dyer.  i8.  .  '  l  Jonf.  58. 
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3.  A  THiRD  rule  refpeAing  remainders  is  this ;  that  the 

remainder  muft  veft  in  the  grantetf  during  the  continuance  of 

the  particular  eftate,  or  eo  inftanti  that  it  determines  ^.     A&% 

if  A  be  tenant  for  life,  remainder  to  B  in  tail  \  here  B's  re- 

mainder  is  vefted  in  him»  at  the  creation  of  the  particular 

eftate  to  A  for  life :  or,  if  A  and  B  be  tenants  for  dieir  joint 

lives,  rcmainder  to  the  furvivor  in  fec ;  here,  though  during 

their  joint  lives  the  remainder  is  veftcd  in  neither,  yet  on  the 

death  of  either  of  them,  the  rcmainder  vefts  inftantly  in  the 

furvivor :  ivhcrefore  both  thefe  are  good  remainders.     But, 

if  an  eftate  be  limited  to  A  for  life,  remainder  to  the  eldeft 

fon  of  B  in  tail,  and  A  dies  before  B  hath  any  fon ;  here 

the  remainder  wiU  be  void,  for  it  did  not  veft  in  any  one 

during  the  continuance,  nor  at  the  determination,  of  the  par- 

ticuhir  eftate  :  and,  even  fuppofing  that  B  fhould  afterwards 

have  a  fon,  he  ihall  not  take  by  this  remainder  i^for^  as  \t 

did  not  veft  at  or  before  the  end  of  tbc  particular  eftate^  it 

ncver  can  veft  at  all,  but  is  gone  for  ever  ^.     And  this  de- 

pends  upon  the  principle  before  laid  down,  that  the  prqcedent 

particular  eftate,  and  the  remainder,  are  one  eftate  in  law } 

they  muft  therefore  fubfift  and  be  in  ejfs  at  one  and  the  fame 

inftant  of  time,  either  during  the  continuance  of  the  firft 

eftate  or  at  the  very  inftant  when  that  determines,  fo  that 

no  othcr  eftate  can  poffibly  come  between  them.     For  there 

can  be  no  intervening  eftate  between  the  particular  eftate, 

and  the  remainder  fupported  thereby ' :  the  thing  fupported 

muft  fall  to  the  ground,   if  once  \^^  fupport  be  fevcre4 

from  it. 

It  is  upon  thefe  rules,  but  principally  the  laft,  that  thc 
doftrine  of  contingent  remaindcrs  depends.  For  remainders 
arc  eithcr  vejled  or  contingent.  Vejled  remainders  (or  remain- 
dcrs  executedj  whercby  a  prefent  intercft  pafles  to  the  party, 
though  to  bc  enjoyed  infutHro)  are  where  the  eftate  is  inva- 
riably  fixed,  to  remain  to  a  determinate  perfon,  after  the  par- 
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ticular  eftate  is  fpent.  As  if  A  be  tenant  for  twenty  years» 
remainder  to  B  ia  fee ;  here  B's  is  a  vefted  remainder,  whick 
nothing  can  defeat,  or  fet  afide. 

CoNTiNGENT  or  executory  remainders  (whereby  no  prefent 
intereft  pafles)  are  where  the  eftate  in  remainder  is  iimitedto 
take  eiFe£k,  either  to  a  dubious  and  uncertain  perfitiy  or  upon 
a  dubious  and  uncertain  event;  fo  that  <he  particular  eftate 
may  chance  to  be  determined,  and  the  remainder  never  taka 
eftea  S 

F1RST9  they  may  be  limited  to  a  dubious  and  uncertain. 
perfon.  As  if  A  be  tenant  for  life,  with.  remainder  to  B'$ 
eldeft  fon  (then  unborn)  in  tail  \  this  is  a  contingent  rc- 
mainder,  for  it  is  uncertain  whether  B  will  have  a  fon  or 
no ;  but  the  inftant  that  a  fon  is  bom,  the  remainder  is  no 
longer  CQntingeat,  but  vefted.  Though,  if  A  had  died  bc- 
fore  the  contingency  happened,  that  is>  before  B's  fon  was 
born^  the  remainder  would  have  been  abfolutely  gone  ;  for 
the  particular  eftate  was  determined  before  the  remainder 
could  veft.  Nay,  by  the  ftrift  rule  of  law,  if  A  were  tenant 
for  life,  remainder  to  hi^  own  eldeft  fon  in  tail,  and  A  died 
without  iflue  borni  but  leaving  his  wife  enfeint  or  big  witfa 
child,  and  after  his  death  a  pofthumous  fon  was  bom,  this 
fon  could  not  take  the  land,  by  virtue  of  this  remainder  ^  for 
the  particular  eftate  determined  before  there  was  any  perfon 
in  effey  in  whom  the  remainder  could  veft '.  But,  to  remedy 
thi^  h^rdihip,  it  is  enadied  by  ftatute  10  &  x  i  W.  IIL  c.  i6* 
tbat  poithui^ous  children  ftiall  be  capable  of  taking  in  re* 
mainder^  in  the  fame  manner  as  if  they  had  been  born  in 
their  fa]the/s  lifetime :  that  is,  the  remainder  is  allowed  to 
yeft  in  them,  lyhile  yet  in  their  mothcr'8  womb  ". 

This  fpecies  of  contingent  remainders,  to  a  perfon  not  in 
being,  muft  however  be  limited  to  fome  one,  that  may  by 
CommoA  poifibility,  or  potentia  propinqua,  be  in  effe  at  or 
befpre  (he  particular  eftate  detennines  "^.     As  if  an  eftate  be 
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nudc  to  A  for  lifc,  rcmainder  to  the  heirs^of  B  :  now,  if  A 
dies  before  B,  the  remaindcr  is  at  an  end ',  for  during  B's 
life  he  has  no  heir,  nemo  eji  haeres  viventis  :  but  if  B  dics 
firft,  the  remainder  then  immediately  vefts  in  his  heir,  who 
wiil  be  entitled  to  the  land  on  the  death  of  A.  This  is  a 
good  centingent  remainder,  for  the  poffibility  of  B's  dying 
before  A  is  potentia  propinqua^  and  therefore  allowed  in  law  '. 
But  a  remainder  to  the  right  heirs  of  B  (if  there  be  no  fuch 
perfon  as  B  in  ejfe)  is  void  ^.  For  hcre  there  muft  two  con- 
tingencics  happen ;  firft,  that  fuch  a  pcrfon  as  B  fhall  be 
bom ;  and,  fecondly,  that  he  ihall  alfo  die  during  the  con- 
tinuance  of  the  partiqular  eftate ;  which  makc  it  potentta 
remotejfmay  a  moft  improbable  poffibility.  A  rcmaindcr  to  a 
man's  eldcft  fon,  who  hath  none  (we  have  fcen)  is  good  j 
for  by  common  poffibility  hc  may  have  onc ;  but  if  it  be 
limited  in  particular  to  his  fon  John,  or  Richard,  it  is  bad, 
if  he  have  no  fon  of  that  name  ;  for  it  is  too  rcmote  a  poffi- 
bility  that  he  fliould  not  only  have  a  fon,  but  a  fon  of  a  parti- 
cular  name  *.  A  limitation  of  a  remainder  to  a  baftard  be- 
fore  it  is  born,  is  not  good  * :  for  though  the  law  allows  the 
poffibility  of  having  baftards,  it  prefumes  it  to  be  a  vcry  re- 
mote  and  improbable  contingcncy.  *Thus  may  a  remainder 
be  contingent,  on  account  of  the  uncertainty  of  the  perfon 
who  is  to  take  it. 

A  REMAiNDKR  may  alfo  be  contingent,  where  the  perfon 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  event  upon 
which  it  is  to  take  cffi^ft  is  vague  and  uncertain.  As,  where 
land  is  given  to  A  for  life,  and  in  cafe  B  furvives  him,  then 
with  remainder  to  Bin  fee :  here  B  is  a  certain  perfon,'  but 
the  remainder  to  him  is  a  contingent  remainder,  dcpending 
upon  a  dubious  evcnt,  the  uncertainty  of  his  furviving  A. 
During  the  joliit  lives  of  A  and  B  it  is  contingent  \  and  if  B 
dies  firft,  it  never  cau  vcft  in  his  heirs,  but  is  for  ever  gone ; 
but  if  A  dies  firft,  the  rcmainder  to  B  bccomes  vcftcd. 
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CoNTiNGENT  remaindcrs  of  cither  kind,  if  they  amount 

to  a  frcchold,  cannot  bc  limited  on  an  eftatc  for  years,  or  any 

othcr  particular  eftatc,  lcfs  than  a  frechold.     Thus  if  land 

be  grantcd  to  A  for  tcn  ycars,  with  remainder  in  fce  to  thc 

right  hcirs  of  B,  this  rcmaindcr  is  void  •* :  but  if  granted  to 

A  for  life,  with  a  likc  rcmaindcr,  it  is  good.      For,  unlefs 

the  fircchold  pafies  out  of  thc  grantor  at  the  timc  when  thc 

remainder  is  crcatcd,  fuch  frcehold  rcmaindcr  is  void :    it 

cannot  pafs  out  of  him,  without  vcfting  fomcwhcre ;  and 

in  thc  cafe  of  a  contingcnt  rcmaindcr  it  muft  vcft  in  the  par- 

ticular  tcnapt,  elfc  it  can  vcft  no  whcrc :    unlcfs  thercfore 

thc  cftatc  of  fuch  particular  tcnant  bc  of  a  freehold  nature, 

thc  frcehold  cannot  vcft  in  him,  and  confequcntly  thc  rc- 

maindcr  is  void. 

CoNTiNGENT  rcmaindcrfi  may  bc  defeated^   by  dcftroying 

br  dctcrmining  the  particular  cftatc  upon  which  they  dcpend, 

bcforc  thc  contingcncy  happcns  whcrcby  thcy  bccome  veftcd*=. 

Thcrefore  whcn  there  is  tcnant  for  lifc,  with  divcrs  rcmain- 

dcrs  in  contingency,  he  may,  not  only  by  his  dcath,  but  by 

alicnation,  furrcnder,  or  othcr  mcthods,  dcftroy  and  deter- 

mine  hisown  life-eftate,  bcforc  any  of  thofe  rcmainders  vcftj 

thc  confcqucncc  of  which  is  that  he  uttcrly  dcfcats  them  all. 

As,  if  thcrc  be  tenant  for  lifc,  with  rcmaindcr  to  his  cldeft 

fon  unbom  in  tail,  and  thc  tcnant  for  lifc,  bcforc  any  fon  is 

born,  furrenders  his  lifc-cftate,  hc  by  that  means  dcfeats  thc 

rcmaindcr'  in  tail  to  his  fon :  for  his  fon  not  bcing  ///  ejffc^ 

whcn  thc  particular  cftatc  dctcrmincd,  the  rcmaindcr  could 

not  thcri  veft  5  and,  as  it  could  not  vcft  thcn,  by  thc  rules 

bcforc  laid  down,  it  ncvcr  can  vcft  at  all.     In  thefc  cafcs 

thcrcfore  it  is  ncccflary  to  havc  truftccs  appointcd  to  prcfcrve 

the  contingent  remaindcrs  •,  iu  wliom  there  is  veftcd  an  eftate 

in  rcmainder  for  the  lifc  of  the  tenant  for  life,  to  commcncc 

whcn  his  cftate  dctermincs.     If  thcrefore  his  eftatc  for  lifc 

dctcrniincs  otherwife  than  by  his  dcath,  thc  eftate  of  the 

truftees,  for  thc  rcfiduc  of  his  natural  lifc,  will  then  take 

b  I  Rep.  130«  c  Jhld.  66.  135« 
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cffedy  and  become  a  particular  eftate  in  poflefliony  fufficient 
to  fupport  the  remainders  depending  in  contingency.  This 
method  is  fald  to  have  been  invented  by  fir  Orlando  Bridg- 
man»  fir  Geofirey  Palmer,  and  other  eminent  council,  who 
betook  themfelves  to  conveyancing  during  the  time  of  the 
civil  wars  \  in  order  thereby  to  fecure  in  famlly  fettlements  a 
provifion  for  the  future  children  of  an  intended  marriage» 
vho  before  were  ufually  left  at  the  mcrcy  of  the  particulaf 
tenant  for  life  ^ :  and  when,  after  the  reftoration,  thofe  gen- 
tlemen  came  to  fill  the  firft  oifices  of  the  law,  they  fupportcd 
tfais  invention  within  reafonable  and  proper  boundsj  and  in- 
troduced  it  into  general  ufe» 

Thus  the  ftudent  vrill  obferve  how  much  nicety  is  required 
in  creating  and  fecuring  a  remainder ;  and  I  truft  he  wiU 
in  fome  meafure  fee  the  general  reafons,  upon  which  this 
nicety  is  founded.  It  were  endlefs  to  attempt  to  cnter  upon 
the  particular  fubtilties  and  refinements,  into  which  thia 
dbdrine,  by  the  variety  of  cafes  which  have  occurred  in  thc 
courfe  of  many  centuries,  has  been  fpun  out  and  fubdivided: 
neither  are  they  confonant  to  the  defign  of  thefe  elementary 
difquifitions.  I  muft  npt  however  omit,  that  in  devifes  by 
faft  will  and  teftament,  (whioh,  bcing  often  drawn  up  when 
the  party  is  if^cps  con/ilii,  are  always  more  favoured  in  con* 
iEni£Uon  than  formal  deeds,  whlch  are  prefumed  to  be  made 
with  great  caution,  fore-thought,  and  advice)  in  thefe  devifes» 
1  £ay,  remainders  may  be  created  in  fome  meafure  contrary 
to  the  rules  before  laid  down :  though  our  lawyers  will  not 
aDow  fuch  difpofitions  to  be  ftri£):Ly  remainders ;  but  call 
thcm  by  another  name,  that  of  executorj  devifesy  or  devifes 
hereafter  to  be  executed. 

An  executory  devife  of  lands  is  fuch  a  difpofition  of  them 
by  will,  that  thercby  no  eftate  vefts  at  the  death  of  the  devifor, 
biit  only  on  fome  future  contingency.  It  difters  from  a  re- 
mainder  in  three  very  material  points  :    i«  That  it  needs  not 

'  See  Moor.486«   2R0II.  Abr.y^y.  pU  ii.  zSid«  159.   aCh*n.  Rep.  i79« 
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any  pardcuhr  eftate  to  fapport  it«  2.  That  by  it  a  fee- 
Cmple  or  other  lefs  eftate,  may  be  limited  after  a  fee^iimple» 
3.  That  by  this  means  a  remainder  may  be  limited  of  a  chattel 
intereftj  after  a  particular  eftate  fbr  life  created  in  the  fame;. 

X.  Thb  firft  cafe  bappens  when  a  man  devifes  a  future 
eftate  to  arife  upon  a  contingency ;  and,  till  that  contingencj 
happens,  does  not  difpofe  of  the  fee-fimple,  but  leaves  it  to 
defcend  to  his  heir  at  law.  As  if  one  devifes  land  to  a  feme- 
fole  and  her  heirs,  upon  her  day  of  marriage :  here  is  in  effe£t 
a  contingent  remainder  without  any  particular  eftate  to  fap- 
port  it ;  a  fireehold  commencing  infutur^,  This  limitation» 
though  it  would  be  void  in  a  deed,  yet  is  good  in  a  will,  by 
way  of  executory  devife  *•  For»  fince  by  a  devife  a  freehold 
may  pafs  without  corporal  tradition  or  livery  of  feifin^  (as  xt 
muft  do,  if  it  pafies  at  all)  therefore  it  may  commence  bt 
futuro ;  becaufe  the  principal  reafon  why  it  cannot  commence 
mfuturo  in  other  cafes,  isthe  necefiity  of  adual  feifin,  which 
always  operates  in  praefentL  And,  fince  it  may  thus  oom« 
mence  infuturo^  there  is  no  need  of  a  particular  eftate  to  fup- 
port  it ;  the  oniy  ufe  of  which  is  to  make  the  remainder,  hf 
it's  unity  with  the  particular  eftate»  a  prefent  intereft.  And 
hence  alfo  it  follows,  that  fuch  an  executory  devife^  not  be- 
ing  ^  prefent  intereft,  cannot  be  barred  by  a  recovery,  ftt£- 
f ered  before  it  commences  ^ 

2.  Bt  executory  devife  a  fee,  or  other  lefs  eftate^  may  be 
limited  after  a  fee.  And  this  happens  ^here  a  devilbr  devifet 
his  whole  eftate  in  feCj  but  limits  a  remainder  thereon  to 
commence  on  a  future  contingency.  As  if  a  man  devifes 
land  to  A  and  his  heirs  \  but,  if  he  dies  before  the  age  of 
twenty-one,  then  to  B  and  his  heirs  :  this  remainderj  though 
void  in  a  deed,  is  good  by  way  of  executory  devife  K  But^ 
in  both  thefe  fpecies  of  executory  devifes,  the  contingencies 
ought  to  be  fuch  as  may  happen  within  a  reafonable  time  \  as 
within  bne  or  more  life  or  lives  in  being,  or  within  a  mode- 

•  I  su.  153.  %  %  Mod.  289. 
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ratc  term  of  years ;  for  courts  of  juftice  will  itot  indulgc  cvcn 
wrlls,  fo  as  to  create  a  perpetuity/  whicli  the  law  abhOrs  ^  : 
becaufe  byperpetuities,  (or  the  fettlement  of  an  intereft,  which 
fliall  go  in  the  fucceffion  prefcribed,  without  any  powcr  of 
alienation  ^)  eftates  are  made  incapable  of  anfwering  thofe 
ends,  of  focial  commerce,  and  providing  for  thefudden  con- 
tingencic3  of  private  lifc,  for  which  property  was  at  firf? 
eftablilhed.  The  utmoft  length  that  has  been  hitherto  al- 
lowed  for  the  contingency  of  an  executory  devife  of  eithei* 
kind  to  happen  in,  is  that  of  a  life  or  lives  in  being,  and  one 
and  twenty  years  afterwards.  As  when  lands  are  devifed  to 
fuch  unborn  fon  of  a  feme-covert,  as  fliall  firft  attaih  the  age 
of  twenty-one,  and  his  heirs  5  thc  titmoft  lcngth  of  timc  that 
can  happcn  before  the  cftate  can  veft,  is  thc  lifk  of  thc  mothef 
and  the  fubfequent  infancy  of  hcr  fon :  and  this  hath  been 
decrecd  to  be  a  good  executory  dcvifc  K 


3.  Bt  exccutory  devifc  a  term  of  years  may  be  given  to 
one  man  for  his  life,  and  afterwards  limited  ovcr  in  remainder 
to  another,  which  could  not  be  done  by  deed :  for  by  law  thc 
firft  grant  of  it,  to  a  man  for  lifc,  was  a  total  difpofition  of 
the  whole  term  5  alife  cftate  being  efteemed  of  a  higher  and 
krger  nature  than  any  term  of  ycars  K  And,  at  firft,  thc 
eourts  were  tender,  even  in  thc  cafe  of  a  will,  of  reftraining 
the  devifee  for  life  from  aliening  thc  term ;  but  only  held, 
that  in  cafe  he  died  without  exerting  that  ad  of  ownerfliip, 
the  remainderover  fliould  tlien  take  place":  for  the  reftraint 
of  the  power  of  alienation,  cfpecially  in  very  loAg  terms,  wa$ 
introducing  a  fpecies  of  perpetuity.  But,  foon  afterwards, 
it  was  held  ",  that  the  devifee  for  life  hath  no  powet  of  alicn- 
ing  the  term,  fo  as  to  bar  the  remainder-man :  yet,  in  ordct 
to  prevent  the  danger  of  perpetuities,  it  was  fettled  %  that 
though  fuch  remainders  may  be  limited  to  as  many  perfons 
fucccffively  as  thc  devifor  thinks  proper,  yct  they  muft  all  ht 


'  Salk.  229. 
k  Forr.  232. 
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tn  ejfe  during  thc  lifc  of  the  firft  dcvifec  j  for  then  all  the 
candles  are  lighted  and  are  confuming  togethcr,  and  thc  ul- 
tiniatc  rcmaindcr  is  in  reality  ortly  to  that  remaindcr-man 
who  happcns  to  furvive  the  reft :  and  it  was  alfo  fettled,  that 
fuch  rcmainder  may.  not  be  limited  to  takc  effed,  unlefs  up- 
on  fuch  contingcncy  as  muft  happen  (if  al  all)  during  thc 
lifc  of  the  firft  devifec  K 

Thus  much  for  fuch  cftates  in  expedancy,  as  are  created 
by  the  exprefs  words  of  the  parti^s  thcmfelvcs ;  the  moft  in- 
tricate  title  in^^hc  law.  Therc  is  yct  another  fpecics,  which 
is  created  by  thc  a£l  and  operation  of  the  law  itfelf,  and  thts 
is  cailed  a  rcverfion. 

in.  An  cftatc  in  reverfion  is  the  rcfidue  of  an  eftate  lcft  in 
the  graritor,to  commcnce  in  pofieilion  after  thc  determinatioti 
of  fome  particular  cftatc  grantcd  out  by  him  \  Sir  Edward 
Coke '  dcfcribes  a  rcverfion  to  bc  the  rctuming  of  land  to  the 
grantor  br  his  heirs  after  the  grant  is  over.  As,  if  there  be 
a  gift  in  tail^  thc  reverfion  of  the  feic  is,  without  any  fpeciai 
refcrvation,  vcftcd  in  the  donor  by  a&  of  law  :  and  fo  alfo 
the  reverfion,  after  an  eftate  for  life,  years,  or  at  will,  con^ 
tinues  in  the  lcflbr.  For  the  fee-fimple  of  all  lands  muft 
abide  fomcwhere  5  and  if  he,  who  wasbefore  poffciTed  of  the 
wholc,  carvcs  out  of  it  any  fmaller  eftate,  and  grants  it  aw:ay» 
whatever  is  not  fo  granted  remains  in  him.  A  reverfion  ig 
never  thercfore  creatcd  by  dced  or  writing>  but  arifes  frotit 
cdnftru£):ion  of  law ;  a  remaindcr  can  nevcr  be  limited,  un« 
lcfs  by  eithcr  dced  or  dcvifc*  But  both  are  equally  transfer<» 
rable,  when  adtually  vcfted,  being  both  eftates  tn  prarfefitii 
though  taking  effcA  in  futuro. 

The  doftrine  of  rcvcrfions  is  plainly  dcrived  from  the 
feodal  conftitution.  For,  whcn  a  fcud  was  granted  to  a 
man  for  lifc,  or  to  him  and  his  iffuc  malc,  rcndering  either 
rent,  or  othcr  fcrviccs ;  thcn,  on  his  dcath  or  thc  failure  of 
iffuc  malc,  thc  feud  was  dctcrmincd  and  rcfulted  bjck  to  thc 

P  Sklnn.  341.     3P.  W«n».  358.  r  i  Iftft,  i^%, 
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iord  or  ]^roprietorj  to  be  again  difpofed  of  at  his  pleafurc« 
And  hence  the  ufual  inddents  to  reverfions  are  faid  to  be 
fealty  and  rent.  When  no  rcnt  is  rcferved  on  the  particular 
eftatc,  fealty  however  refults  of  courfe»  as  an  incidcnt  quite 
infeparablci  and  may  be  demanded  as  a  badge  of  tenurc»  or 
acknowlegment  of  fupcriorityj  being  frequently  the  oply 
evidence  that  the  lands  are  holden  at  all.  Where  rent  is  re- 
ferved,  it  is  alfo  incident ;  though  not  infeparably  fo,  to  the 
reverfion  •.  The  rent  may  be  gfanted  away,  referving  the 
reverfion  \  and  the  reverfion  may  be  granted  away^  referving 
thc  rent.j  hyfpedal  words :  but  by  a  general  grant  of  the  rc* 
verfion,  the  rent  will  pafs  with  it,  as  incident  thereunto ; 
ihough  by  the  grant  of  the  rent  generally,  the  reverfion  will 
aot  pafs.  The  incident  paiTes  by  the  grant  of  the  principal, 
but  not  e  converfo  :■  for  the  maxim  of  law  is  **  accefforiuni  mn 
••  ducity  fedfequitury  fuumprincipale^!^ 

■ 

Th£sb  incidental  rights  of  the  reverfioncr,  and  the  refpec- 
tivc  modes  of  defcent,  in  which  remainders  very  frequendy' 
difier  from  reverfions,  have  occafioncd  the  law  to  be  carc- 
ful  in  diftinguifliing  the  one  from  the  other,  however  inac- 
curately  the  parties  themfelves  may  defcribe  them.  For  if 
oncy  feifed  of  a  patemal  eftate  in  fee,  makes  a  leafe  for  life, 
with  remainder  to  himfelf  and  hb  heirs,  this  is  properly  a 
mere  reverfion  %  to  which  rent  and  fealty  ihall  be  incident ; 
and  which  ihall  only  defcend  to  the  heirs  of  his  father^s 
bloody  and  not  to  his  heirs  general,  as  a  remainder  llmited 
to  him  by  a  third  perfon  would  have  done  "^ :  for  it  is  the  old 
cftatc,  which  was  originally  in  him,  and  never  yet  was 
put  of  him.  And  fo  likewife,  if  a  man  grants  a  loafc  for 
life  to  A,  rcferving  rent,  with  reverfion  to  B  and  his  hcirs, 
B  hath  a  remainder  defcendible  to  his  heirs  general,  and  not 
a  rcvcrfion  to  which  the  rent  is  incident ;  but  the  grantor 
(hall  be  entitled  to  the  rent,  during  the  continuance  of  A's 
cftatc  \ 

■  €o.  Litt*  t4).  w  3  Ley.  4.07« 
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In  order  to  affift  fuch  perfons  as  have  any  eftate  in  remain- 
der,  reverfion,  or  expeftancy,  after  the  death  of  others, 
againft  fraudulent  concealments  of  their  deaths,  it  is  ena£);ed 
by  the  ftatute  6  Ann.  c.  18.  that  all  perfons  on  whofe  lives 
any  lands  or  tenements  are  holden,  ftiall  (upon  application 
to  thc  court  of  chancery  and  order  made  thereupon)  once  in 
every  year,  if  required,  be  produced  to  the  court,  or  it's 
commifTioners ;  or,  upon  negle£l  or  refufal,  they  fliall  bc 
taken  to  be  a£lually  dead,  and  the  perfon  entitled  to  fuch 
expe£tant  eftate  may  enter  upon  and  hold  the  lands  and  tene- 
ments,  till  the  party  (hall  appear  to  be  living. 

Before  we  conclude  the  doftrine  of  remainders  and  re- 
veriions,  it  may  be  proper  to  obferve,  that  whenever  a  greater 
eftate  and  a  lefs  coincide  and  meet  in  one  and  the  fame  per- 
fon,  without  any  intermediate  eftate  ^,  the  lefs  is  immediately 
annihilated  ;  or,  in  the  law  phrafe,  is  faid  to  be  mergedy  that 
is,  funk  or  drowned  in  the  greater.  Thus,  if  there  be 
tenant  for  years,  and  the  reverfion  in  fee-fimple  defcends  to 
or  is  purchafed  by  him,  the  term  of  years  is  merged  in  the 
inheritance,  and  fhall  never  exift  any  more.  But  they  muft 
cpme  to  one  and  the  fame  perfon  in  one  and  the  fame  right ; 
elfe,  if  the  freehold  be  in  his  own  right,  and  he  has  a  term 
in  right  of  another  (en  auter  droit)  there  is  no  merger. 
Therefore,  if  tenant  for  years  dies,  and  roakes  him  who  hath 
the  reverfion  in  fee  his  executor,  whereby  the  term  of  years 
vefts  alfo  in  him,  the  term  fliall  not  merge  ;  for  he  hath  the 
fee  in  his  own  right,  and  the  term  of  years  in  the  right  of  the 
teftator,  and  fubjedl  to  his  debts  and  legacies.  So  alfo,  if  hc 
who  hath  the  reverfion  in  fee  marries  the  tenant  for  years, 
there  is  no  merger ;  for  he  hath  the  inheritance  in  his  own 
right,  the  leafe  in  the  right  of  his  wife  *.  An  eftate-tail  is 
an  exception  to  this  rule :  for  a  man  rriay  have  in  hia  own 
right  both  an  eftate  tail  and  a  reverfion  in  fee ;  and  the  eftate- 
tail,  though  a  lefs  eftate,  fliall  not  merge  in  the  fee  '•  For 
cftates-tail  are  prote£ted  and  preferved  from  merger  by  thc 

7  3  Lev.  437.  a  a  Rep.  61.     8  Rep.  74. 
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•  operation  and  conftruftion,  though  not  by  thc  cxprefs  words, 
o£  the  ftatute  de  d$ms :  which  operation  and  conftru£lion 
have  probably  arifen  upon  this  conGderation ;  that,  in  the 
common  cafes  of  merger  of  eftates  for  life  or  years  by  uniting 
with  the  inheritance,  the  particular  tenant  hath  the  fole  in- 
tereft  in  them,  and  hath  full  power  at  any  time  to  defeat, 
deftroy,  or  furrender  them  to  him  that  hath  the  reverfion  ; 
therefore,  when  fuch  an  eftate  unites  with  the  reverfion  in 
fee,  the  law  confiders  it  in  the  light  of  a  virtual  furrender  of 
the  inferior  eftate  **.     But,  in  an  eftate-tail,  the  cafe  is  other- 
wife  :  the  tenant  for  a  long  time  had  no  power  at  all  over  it^ 
fo  as  to  bar  or  to  deftroy  it,  and  now  can  only  do  it  by  cer- 
tain  fpecial  modes,  by  a  fine,  a  recovery,  and  the  like  ^  :  it 
would  therefore  have  been  ftrangely  improvident,  to  hav^ 
permitted  the  tenant  in  tail,  by  purchafing  the  reverfion  in 
fee,  to  merge  his  particular  eftate,  and  defeat  the  inheritance 
of  his  ifiue  :  and  hence  it  has  become  a  maxim,  that  a  te- 
nancy  in  tail,  which  cannot  be  furrendered,  cannot  alfb  be 
merged  in  the  fee. 

^  Cro.  £lix.  302.  c  See  pag.  ii6* 
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I  CHAPTERTHETWELFTH, 


Of   ESTATES   in  severalty, 

JOINT-TENANCY,    COPARCE- 
NARY,  AND   COMMON. 


WE  comc  now  tp  treat  of  cftates,  with  refpeS  to  the 
numbcT  and  conncxions  of  their  owners,  the  tenants 
who  occupy  and  hold  them.  Anfl,  confidered  in  this  view, 
cftatcs  of  any  quantity  or  length  of  duration,  and  whether 
they  be  in  aftual  pofleflion  or  cxpeftancy,  may  be  held  in 
four  difFerent  ways;  in  feveralty,  in  joint-tenancy,  in  co- 
parcenary,  and  in  common. 

I.  He  that  holds  lands  or  tenements  in /evera/tyy  or  is  folc 
tenant  thertof,  is  he  that  holds  them  in  his  own  right  only,, 
without  any  other  perfon  being  joined  or  connefted  with  him 
in  point  of  intereft,  during  his  eftate  therein.  This  is  the 
moft  common  and  ufual  way  of  holding  an  eftate  j  and 
therefore  we  may  make  the  fame  obfervations  here,  that  wc 
did  upon  eftates  in  poflTeflion,  as  contradiftinguiflied  from 
thofe  in  expedlancy,  in  thc  preceding  chapter  r^that  there  is 
little  or  nothing  pecuiiar  to  be  remarked  conceming  it,  fince 
aUeftates  are  fuppofed  to  be  of  this  fort,  unlefs  whete  they 
are  exprefsly  declared  to  be  otherwife ;  and  that  in  laying 
down  gener;tl  rules  and  doftrines,  we  ufually  apply  them  to 
fuch  eftatcs  as  arc  held  in  feveralty.  I  fliall  thercforc  procced 
to  confider  the  other  three  fpecies  of  cftatcs,  in  which  tliere 
are  always  a  plurality  of  tenants. 

II-  An  eftate  m  joinUtenancy  is  where  lands  or  tenementa 
arc  granted  to  two  or  more  perfons,  to  hold  in  fee-fimplc, 
fec-tail,  for  life,  for  years,  or  at  will.     In  confequence  of 
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fuch  granu  an  cftatc  is  called  an  cftatc  in  joint-tenancjr  % 
and  fometimcs  an  cftatc  mjointurey  which  word  as  wcU  as 
thc  othcr  fignlfies  an  union  or  conjunftion  of  intcrcft;  though 
in  comnlon  fpcech  thc  tcrm  jointure^  is  now  ufually  con- 
fined  to  that  joint  eftatC|  which  hy  virtuc  of  the  ftatute 
27  Hcn.  VIII.  c.  10.  is  frequently  vefted  in  the  huft>and  and 
wifc  bcforc  marriagc,  as  a  fuH  fatisfaciion  and  bar  of  tfae 
Woman's  dowcr  •*. 

'  In  unfolding  this  titlc,  and  the  two  remaining  oncs  in  tlie 
prcfcnt  chaptcr,  wc  will  firft  inquirc,  how  thefe  cftates  may 
DC  created  \  ncxt,  their  properties  and  refpedivc  incidents  \  and 
laftly,  how  thcy  may  hGfevered  or  dejtroyed. 

1.  The  creaiion  of  an  eftate  in  joint-tenancy  depends  on 
the  wording  of  the  decd  or  dcvife,  by  which  thc  tcnants  claim 
title  5  for  this  eftate  can  only  arifc  by  purchafc  01  grant, 
that  is,  by  the  a£l  of  the  partics,  and  ncvcr  by  thc  mcrc  a£b 
of  law.  Now,  if  an  cftatc  be  givcn  to  a  plurality  of  pcrfons, 
without  adding  any  reftri£livc,  exclufivc,  or  cxplanatory 
words,  as  if  an  eftatc  be  grantcd  to  A  and  B  and  their  heirs, 
this  makes  thcm  immediately  joint-tenants  in  fce  of  thc  lands» 
For  tlie  law  interprets  thc  grant  fo  as  to  makc  all  parts  of  it 
take  cfTefl,  which  can  only  be  done  by  creating  an  cqual 
eftatc  in  thcm  both.  As  therefore  the  grantor  has  thus  united 
thcir  names,  the  law  givcs  thcm  a  thorough  union  in  all  other 
rcfpcdts.     For, 

2.  Thf.  properiies  of  a  joint  eftate  arc  derived  from  it^s 
unity,  which  is  fourfold  ;  the  unity  of  interejly  the  unity  of 
titlfj  the  unity  of  /;W,  and  the  unity  of  poffeffron  :  or,  in 
other  words,  joint-tenants  have  onc  and  the  fame  intereft, 
accruing  by  one  and  thc  fame  conveyance,  cofnmencing  at 
one  and  the  fame  timc,  and  held  by  one  and  the  £une  undf* 
tidcd  poflefrion. 

FiRST,  they  muft  havc  one  and  the  fame  interefl^  Onc 
joint-tcmnt  cannot  bc  cntitled  to  one  period  of  duration  or 
t]uantity  of  intcrcft  in  lands,  and  the  other  to  a  difiercnt ; 

a  L»U.  ^.  277,  W  Swpag.  137» 
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<me  cannot  be  tenant  for  life,  and  the  other  for  years : 
one  cannot  be  tenant  in  fee,  and  the  other  in  tail  ^.  But,  if 
htnd  be  limited  to  A  and  B  for  their  lives,  thi$  makes  them 
joint-tenants  of  the  freehold ;  if  to  A  and  B  and  their  heirs» 
it  makes  them  joint-tenants  of  the  inhcritance  ^.  If  land  be 
granted  to  A  and  B  for  their  liTes»  and  to  the  heirs  of  A ; 
here  A  and  B  are  joint*tenants  of  the  freehold  during  their 
refpedive  liveS}  and  A  has  the  remainder  of  the  fee  in  feve- 
ralty :  or,  if  iand  be  given  to  A  and  B,  and  the  heirs  of  the 
body  of  A ;  here  both  have  a  joint  eftate  for  life,  and  A  hath 
a  feveral  remainder  in  tail  *•  Secondly,  joint-tenants  muft. 
alfo  have  an  unity  of  tit/e :  their  eftate  muft  be  created  by  one 
and  the  fame  zfk,  whether  legal  or  illegal ;  as  by  one  and  the 
fame  gf  ant,  or  by  one  and  the  fame  difreifm  ^  Joint-tenancf 
cannot  arife  by  defcent  or  ad  of  law ;  but  merely  by  purchafe» 
or  acquifition  by  the  ^&  of  the  party :  and^  unlefs  that  a& 
be  one  and  the'  fame^  the  two  tenants  would  have  different 
titles  ;  and  if  they  had  difierent  titles,  one  might  prove  good» 
and  the  other  bad,  which  wouid  abfolutely  deftroy  the  join- 
turc.  Thirdly,  there  muft  alfo  be  an  unity  of  tinu :  their 
eftates  muft  be  vefted  at  one  and  the  fame  period,  as  well  as 
by  one  and  the  fame  title.  As  in  cafe  of  a  prefent  eftate 
made  to  A  and  B ;  or  a  remainder  in  fee  to  A  and  B  after  a 
particular  cftate ;  in  either  cafe  A  and  B  are  joint-tenants  of 
this  prefent  eftate,  or  this  vefted  rcmaindcr.  But  if,  after  a 
leafe  for  !ife^  the  remainder  be  limited  to  the  heirs  of  A  and 
B ;  and  during  the  continuance  of  the  particular  eftate  A 
dies,  which  vefts  the  rcmainder  of  one  moiety  in  his  heir  ; 
and  then  B  dies,  whereby  the  other  moiety  becomes  vefted  ia 
die  heir  of  B :  now  A'8  heir  and  B's  heir  are  not  joint-tenarits 
of  this  remainder,  but  tenants  in  common  ;  for  one  moiety 
vefted  at  one  time,  and  the  other  moiety  vefted  at  another  K 
Tet,  where  a  feoiFment  was  made  to  the  ufe  of  a  man,  and 
fiich  wife  as  he  fhould  aftcrwards  marry,  for  term  of  their 
lives,  aud  he  afterwards  married ;  in  this  cafe  it  feems  to  have 
been  held  that  the  huft^and  and  wife  had  a  joint-eftate,  though 

c  Co.  Litt.  i83.  f  Jbid.  ^.  178. 

'  Li|t.  §.  ^-jj,  g  Co.  Litt.  i88. 
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vefted  at  different  times  ^ :  becaufe  the  u/e  of  the  wife'6  eftate  i, 
was  in  abeyance  and  dormant  ttU  the  interoiarriage ;  and» 
being  tdien  awakened,  had  relation  back,    and  took  eSeSL 
from  the  original  time  of  creation.  Xaftly^  in  joint-tenancy, 
thcre  muft  be  an  unity  oi  poffejjion.     Joint-tenants  are  faid  to  ^ 
bc  feifed  per  my  et  per  tout^  by  thc  halfoT  moiety,  and  by  a/l  m  . 
that  is^  they  each  of  them  have  the  entire  poflefEonj  as  well 
of  evcry  parcel  as  of  the  whoie  *.   They  have  not,  one  of  them 
a  TeiiSn  of  one  half  or  moiety,  and  the  other  of  the  other 
moiety  ;  neither  can  one  be  exclufively  feifed  of  one  acre,  and. 
his  companion  of  another ;  but  each  has  an  undivided  moiety . 
of  the  whole,  and  not  the  whole  of  an  undivided  moiety  '• 
And  therefore,  if  an  eftate  in  fee  be  given  to  a  man  and  his- . 
wife,  they  are  ncither  properly  joint-tenants,  nor  tenants  m 
common  :  for  hufband  and  wife  being  confidcred  as  one  per- 
fon  in  law,  they  cannot  take  the  eftate  by  moieties,  but  both 
are  feifed  of  thc  entirety,  per  tout  et  non  per  my  ;  tlie  confe- 
quence  of  which  is,  that  neither  the  hufl)and  nor  the  wife  can 
difpofc  of  any  part  without  the  aflent  of  the  other,  but  the- 
whole  muft  remain  to  the  furvivor  \ 

Upon  thefe  principles,  bf  a  thorough  and  intimate  union 
of  intereft  and  pofleflEion,  depend  many  other  confequences 
and  incidents  to  the  joint-tenant^s  eftate.  If  two  joint-tenants 
let  a  verbal  leafe  of  their  land,  referving  rent  to  be  paid  to 
one  of  them,  it  fliall  enure  to  both,  in  refpeft  of  the  joint 
reverfion^  If  their  leflTee  furrenders  his  leafe  to  one  of  them, 
it  fliall  alfo  enure  to  both,  becaufe  of  the  privity,  or  relation 
of  their  eftate  ".  On  the  fame  rcafon,  livery  of  feifin,  made 
to  one  joint-tenant,  fliall  enure  to  both  of  them " :  and  thc 
entry,  or  re-entry,  of  one  joint-tenant  is  as  cflTeflual  in  law 
as  if  it  were  the  acl  of  both  •*.  In  all  aftions  alfo  relating  to 
their  joint  eftate,  one  joint-tenant  cannot  fue  or  be  fued  with- 
out  joihing  the  other  p.     But  if  two  or  more  joint-tenants  be 


f  DycTt  340.     1  Rep.  loi. 
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feifed  of  an  advowfon,  and  thcy  prefent  different  clerks,  thc 
bifhop  may  refufe  to  admit  either :  becaufe  neither  joint- 
tenant  hath  a  feveral  right  of  patronage,  but  each  is  feifed  of 
the  whole :  and,  if  they  do  not  both  agree  within  fix  months, 
the  right  of  prefentation  fliall  lapfe.  But  the  ordinary 
may,  if  he  pleafes,  admit  a  clerk  prefented  by  either,  for  the 
good  of  thc  church,  that  divine  fervice  may  be  regularly  per- 

formed  :  which  is  no  morc  than  he  otherwife  would  ^e  en- 

* 

titled  to  doi  in  cafe  their  difagreement  continued»  fo  as  to 
incur  a  lapfe  :  and,  if  the  clerk  of  one  joint-tenant  be  fo  ad- 
mittcd,  this  ihall  keep  up  the  title  in  both  of  them  ;  in  re- 
fpe£i:  of  the  privity  and  union  of  their  eftatc  *».  Upon  thc 
fame  ground  it  is  held,  that  onc  joint-tenant  cannot  have  an 
a£lion  againft  anothcr  for  trefpafs,  in  refpe£l  of  his  land ' ; 
for  ^ch  has  an  equal  right  to  enter  on  any  part  of  it.  But 
one  joint-tenant  is  not  capable  by  himfelf  to  do  any  zGts 
which  may  tend  to  defeat  or  injure  the  eftate  of  the  othcr ; 
as  to  lct  leafes,  or  to  grant  copyholds  * :  and,  if  any  wafte 
be  done,  which  tends  to  the  deftrudiion  of  the  inheritance, 
one  joint-tenant  may  have  an  ad^ion  of  wafte  againft  the 
other,  by  conftruftion  of  the  ftatute  Weftm.  2.  c.  22  *.  So 
too,  though  at  common  law  no  a£lion  of  account  lay  for  one 
joint-tenant  againft  another,  unlefs  ]\c  had  conftituted  him 
his  bailiff  or  receiver  ",  yet  now  by  the  ftatute  4  Ann.  c.  16. 
joint-tenants  may  have  adlions  of  account  againft  each  other, 
for  rccciving  more  than  their  due  fliare  of  thc  profits  of  the 
tenements  held  in  joint-tcnancy. 

From  the  fame  principle  alfo  arifes  the  remaining  grand 
incident  of  joint  eftates  j  viz,  the  doflrine  of  furvivorjbip : 
by  which  when  two  or  more  perfons  are  feifed  of  a  joint 
cftate,  of  inheritance,  for  their  own  lives,  or  per  auter  vie, 
or  are  jointly  poffeffed  of  any  chattel  intereft,  the  entire  te- 
nancy  upon  the  deceafe  of  any  of  them  remains  to  the  furvi- 
vors,  and  at  length  to  the  laft  furvivor ;  and  he  ihall  be  en- 
titled  to  the  whole  eftate,  whatever  4t  be,  whether  an  in- 
heritance  or  a  common  freehold  only,  or  even  a  lefs  eftate  ^^ 

4  Co.  Litt.  iS^-,  t  2  Inft.  403. 
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This  18  the  natural  and  regular  confequence  of  the  union  and 
cntirety  of  their  intereft.  The  intereft  of  two  joint-tenants 
is  not  only  equal  or  (imilary  but  alfo  is  one  an'd  the  fame. 
One  has  not  originally  a  diftin£l  moiety  from  the  other ;  but, 
if  by  any  fubfequent  a£l  (as  by  alienation  or  forfeiture  of 
either)  the  intereft  becomes  feparate  and  diftind,  the  joint- 
tenancy  inftantly  ceafes.  But,  while  it  continues,  each  of 
two  joint*tenants  has  a  concurrent  intereft  in  the  whole ;  and 
thcrefore,  on  the  death  of  his  companion,  the  fole  intereft: 
in  the  whole  remains  to  the  furvivor.  For  the  intereft, 
which  the  furvivor  originally  had,  is  clearly  not  devefted  by 
the  death  of  his  companion  ;  and  no  other  perfon  can  now 
claim  to  have  a  jmnt  eftate  with  him,  for  no  one  can  now 
have  an  intereft  in  the  whole,  accruing  by  the  fame  title,  and 
taking  efie£l  at  the  fame  time  with  his  own ;  neither  can  any 
one  claim  ^feparate  intereft  in  any  part  of  the  tenements ; 
for  that  wculd  be  to  deprive  the  furvivor  of  the  right  which 
he  has  in  all,  and  cvery  part.  As  therefore  the  furvivor's 
original  intefcft  in  tlie  whole  ftill  remains  ;  and  as  no  one 
can  now  be  admitted,  either  jointly  or  fcverally,  to  any  fhaic 
with  him  therein  ;  it  follows,  that  his  own  intereft  muft  now 
be  entire  and  feveral,  and  that  he  ihall  alone  bc  entitled  to 
the  whole  eftate  (whatever  it  be)  that  was  crcated  by  thc 
original  grant. 

This  right  of  furvivorfliip  is  callcd  by  our  anticnt  authors  * 
they//j  accrefcendl^  becaufe  thc  right,  upon  the  dcath  of  onc 
joint-tenant,  accumulates  and  increafes  to  the  furvivors;  or,  as 
they  themfelves  exprefs  it,  ^^fars  illa  communis  accrefcit  fuper-* 
«  Jliilbusy  de  perfina  in  perfinam^  ufque  ad  ultimamfuperjlitem!* 
And  this  jus  accrefcendi  ought  to  bc  mutual ;  which  I  apprc- 
hend  to  be  one  reafon  why  neither  the  king  ',  nor  any  cor- 
poration  *,  can  be  a  joint-tenant  with  a  private  perfon.  For 
here  is  no  mutuality  :  the  private  perfon  has  not  even  the  re- 
moteft  chance  of  heing  feifed  of  the  entirety,  by  benefit  of 
furyivorfliip ;  for  the  king  and  the  corporation  can  nevcr  die, 

«  Braaon,  /.  4.  tr^  3.  f.  9,  J,  3.        jr  Co.  Litt.  190.     Fincli.  U  83. 
Flcu.  /.  3.  f.  4.  %  %  Uv.  la. 
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3.  "We  are,  laftly,  to  inquire,  how  an  eftate  in  joint-i 
tenancy  may  he/evered  and  dejlroyed.    And  this  may  be  donc 
by  deftroying  any  of  it's  conftituent  unities.      i.  That  of 
t«»f ,  which  refpefts  only  the  origlnal  commencement  of  thc 
joint-cftate,  cannot  indeed,  (being  now  paft)  bc  affc£l:cii  by 
any  fubfequent  tranfaftions.      But,    2.  The  joint-tenants' 
cftatc  may  be  deftroyed,  without  any  alicnation,  by  merely 
difuniting  xhtix  pcffejjion.     For  joint-tenants  being  fcifcd^^^ 
my  et  per  touty  every  thing  that  tends  to  narrow  that  intercft, 
io  that  they  (hall  not  bc  feifed  throughout  thc  whole,  and 
throughout  every  part,  is  a  feverancc  or  deftru£liQn  of  the 
jointurc.     And  therefore,  if  two  joint-tenants  agree  to  part 
their  lands,  and  hold  them  in  feveralty,  thcy  are  no  longcr 
joint-tenants ;  for  they  have  now  no-  joint-intereft  in  thc 
whole,  but  only  a  fcveral  intereft  rcfpeaivcly  in  the  fevcral 
parts.     And  for  that  reafon  alfo,  the  right  of  furvivorfliip  is 
by  fuch  feparation  deftroyed  *.    By  common  law  all  the  joint- 
tenants  might  agrce  to  make  partition  of  the  lands,  but  one 
of  thctn  could  not  compel  the  other  fo  to  do  ^  :    for,  this 
being  an  eftate  originally  created  by  the  a£t  and  agrccment 
of  the  parties,  the  law  would  not  permit  any  one  or  more  of 
thcm  to  deftroy  thc  united  pofteiEon  without  a  iimilar  uni- 
verfal  confent.     But  now  by  thc  ftatutes  3 1  Hen.  VIII.  c.  i. 
and  32  Hen.  VIII.  c.  32.  joint-tenants,  cither  of  inheritances 
or  other  lefs  eftates,  are  compellablc  by  writ  of  partition  to 
divide  their  lands  *=.      3,  The  jointure  may  bc  dcftroyed  by 
deftroying  thc  unity  of  title.     As  if  onc  joint-tcnant  alicnes 
and  conveys  his  eftatc  to  a  third  perfon:    herc  the  joint- 
tenancyis  fevered,  and  turned  into  tenancy  in  common**;fQr 
the  grantee  and  the  remaining  joint-tenant  hold  by  difFerent 
titles,  (one  derivcd  from  the  original,  the  other  from  tjic 
fubfequent,  grantor)  though,  till  partition  madc,  the  unity 
of  poffeffion  continues.    But  a  devifc  of  onc's  fliare  by  will 

a  Co.  Litt*  iSS.  193.  fuirm  coiKmunmbahentffeJcrrtiexbitf 
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is  no  feverancc  of  the  jointurc :  for  no  tcftamcnt  takcs  efie£t 
till  after  the  death  of  the  teftator,  and  hj  fuch  death  the  right 
of  the  funrivor  (which  accrued  at  thc  original  crcation  of  thd 
eftate,  and  has  thcrcforc  a  priority  to  thc  other  *)  is  already 
▼eftcd  ^.    4.  It  may  alfo  bc  deftroyed,  by  deftroying  thc  unity 
of  interejl.     And  thercfore,  if  there  J>e  two  joint-tenants  for 
life,  and  the  inheritance  is  purchafed  by  or  defcends  upon 
eithcr,  it  is  a  fevcrancc  of  the  jointure  * :  thoiigh,  if  an  eftat^ 
is  originally  limitcd  to  two  for  life,  and  after  to  thc  hcirs  of 
one  of  them,  the  freehold  fhall  rcmain  in  jointure,  without 
merging  in  thc  inheritancc  j  becaufc,  bcing  created  by  one 
and  the  famc  convcyance,    they  are  not  feparate  eftates» 
(which  is  rcquifite  in  order  to  a  merger)  but  branchcs  of  one 
cntire  eftate  ^.    In  likc  manner,  if  a  joint-tcnant  in  fcc  make^ 
a  leafe  for  life  of  his  ftiare,*this  defeats  the  jointurc  * ;  for  it 
deftroys  the  unity  both  of  title  and  of  intcrcft.     And,  whcn- 
cvcr  or  by  whatever  means  the  jointure  ccafcs  or  is  fevercd, 
thc  right  of  furvivorfliip  or  jiu  accrefcendl  the  famc  inftant 
ceafes  with  it  ^.    Yct,  if  one  of  threc  joint-tenants  alicnes  his 
ihare,  the  t^'o  rcmaining  tenants  ftill  hold  their  parts  by 
joint-tenancy  and  furvivorfliip ' :  and,  if  onc  of  thrcc  joint- 
tcnants  rcleafes  his  fliare  to  one  of  his  companions,  though 
fhc  joint-tenancy  is  deftroyed  with  regard  to  that  part,  yet 
Ae  two  remaining  parts  arc  ftill  held  in  jointurc  "  j  for  they 
ftill  preferve  their  original  conftituent  unities.     But  when, 
by  any  a£l  or  event,  difFerent  interefts  are  crcatcd  in  the 
fcvcral  parts  of  the  eftatc,  or  they  are  hcld  by  difierent  titles, 
or  if  mcrcly  thc  poflefSon  is  fcparated  ;  fo  that  thc  tcnants 
have  no  longer  thcfe  four  indifpenfible  propcrties,  a  fame- 
nefs  of  intereft,  and  undivided  pofleflion,  a  title  vefting  at 
one  and  the  fame  time,  and  by  one  and  the  fame  a£b  or  grant  \ 
the  jointure  is  inftantly  diflrolved. 

•  yutaccrefcendipraefarturuhmatvo-  k  Nlbil  ie  re  accrefcit  ei^    fui  wMl 

hntatu     Co.  Lict.  185.  in  rt  quando  jus  accrefceret  babttm     Co» 

f  Litt.  §.  287.  Lltt.  188. 

f  Cro.  £l:z.  470.  '  Lilt.  §.  294. 

k  2  Rep.  6o.     Co.  Litt.  iSa*  "  Wtd,  §•  3^4, 
i  LitU  §•  302,  303. 
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In  general  it  is  advantageous  for  the  joint-tenants  to  diC- 
folve  the  jointure  ;  fince  thereby  the  right  of  furvivorOiip  it 
taken  away,  and  each  may  tranfmit  his  own  part  to  his  own 
heirs.  Sometimes  however  it  is  difadvantageous  to  dilTolvc 
the  joint  eftate :  as  if  there  be  joint-tenants  for  life,  and  thcy 
make  partition,  this  diifolves  the  jointure  j  and,  though  be-» 
forc  they  each  of  them  had  an  eftate  in  the  whole  for  their 
own  lives  and  the  life  of  their  companion,  now  they  have  aa 
cftate  in  a  moiety  only  for  their  own  lives  merely ;  and,  on 
the  death  of  either,  the  reverfioner  (hall  enter  on  his  moiety  \ 
And  therefore,  if  there  be  two  joint-tenants  for  life,  and  one 
grants  away  his  part  for  the  life  of  his  companion,  it  is  a 
forfeiture®:  for  in,the  firft  place,  by  the  feverance  of  thc 
jointure  he  has  given  himfelf  in  his  own  moiety  only  an  eftate 
for  his  own  life;  and  then  he  grants  the  fame  land  for  thc 
lifc  of  another:  which  grant,  by  a  tenant  for  his  own  life 
merely,  is  a  forfeiturc  of  his  eftate  p  ;  for  it  is  creating  au 
eftate  which  may  by  poflibility  laft  longer  than  that  which 
he  is  legally  entitled  to, 

III.  An  eftate  held  in  coparcenary  is  where  lands  of  inhc- 
ritance  dcfcend  from  the  anceftor  to  two  or  more  perfons.  It 
arifes  either.  by  common  law,  or  particular  cuftdm.  By 
common  law :  as  where  a  perfon  feifed  in  fee^Cmple  or  in ' 
fec-tail  dies,  and  his  next  heirs  are  two  or  more  females,  his 
daughters,  (ifters,  aunts,  coufins,  or  their  reprefentatives ; 
in  this  xafe  they  fliall  all  inherit,  as  will  be  more  f ully  fhewn, 
when  we  treat  of  defcents  hercafter  :  and  thefe  co-heirs  arc 
then  called  coparceners ;  or,  for  brcvity,  parceners  only*'. 
Parceners  by  particular  cuftom  arc  where  lands  defcend,  as 
in  gavelkind,  to  all  the  males  in  eqnal  degree,  as  fons,  bro- 
thers,  unclcs,  Isfc  \  And,  in  either  of  thefc  cafes,  all  thc 
parcencrs  put  together  make  but  one  heir ;  and  havc  but  one 
-eftate  among  thcm  \ 

•  I  Jonet.  55«  f  Litt.  §.241,  241. 

•  4  Lcon.  237.  '  l^td%  §.  265. 
f  Co.  Litt.  252,  •  Co.  Litt.  163. 
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The  properties  x>{  parceners  are  in  fome  refpefls  like  thofc 
of  joint-tenants  ^  they  having  the  fame  unities  of  intere/lj 
title^  and  poffejjiofu  They  may  fue  and  be  fued  jointly  for 
matters  relating  to  their  own  lands ' :  and  the  entry  of  one  of 
them  fhall  in  fomc  cafes  enure  as  the  entry  of  them  all  °. 
They  cannot  have  an  aftion  of  trefpafs  againft  cach  other : 
but  herein  they  difFer  from  joint-tenants,  that  they  are  alfo 
excluded  from  maintaining  an  aftion  of  wafte  ^ ;  for  copar- 
ceners  could  at  all  times  put  a  ftop  to  any  wafte  by  writ  of 
partition,  but  till  the  ftatute  of  Henry  the  eighth  joint- 
tenants  had  no  fuch  power.  Parceners  alfo  differ  materially 
from  joint-tenants  in  four  other  points:  i.  They  always 
claim  by  defcent,  whereas  joint-tenants  always  claim  by 
purchafe.  Therefore  if  two  fifters  purchafe  lands,  to  hold 
to  them  and  their  heirs,  they  are  not  parceners,  but  joint- 
tenants  ' :  and  hence  it  likewife  follows,  that  no  lands  can 
be  held  in  coparcenary,  but  eftates  of  jnheritance,  which  arc 
of  a  defcendible  nature  ;  whereas  not  only  eftates  in  fee  and 
in  tail,  but  for  life  or  years,  may  be  held  in  joint-tenancy* 

2.  There  is  no  unity  of  time  neceffary  to  an  eftate  in  copar- 
cenary.  For  if  a  man  hath  two  daughters,  to  whom  his 
cftate  defcends  in  coparcenary,  and  one  dies  before  the  other; 
the  furviving  daughter  and  the  heir  of  the  other,  or,  when 
both  are  dead,  their  two  hcirs,  are  ftill  parcenersy;  thc 
eftates  vefting  in  each  of  them  at  different  times,  though  it 
be  the  fame  quantity  of  intereft,  and  held  by  the  fame  title. 

3.  Parceners,  though  they  have  an  unityi  have  not  an  entiretj^ 
of  intereft.  They  are  properly  entitled  each  to  the  whole  of 
a  diftinft  moicty  *;  and  of  courfe  there  is  nojus  accrcfccndi^ 
or  furvivorfliip  bctween  them :  for  each  part  dcfcends  feverally 
to  their  refpeftive  heirs',  though  the  unity  of  poffeflion  con- 
tinues.  And  as  long  as  the  lands  continue  in  a  courfe  of 
dcfcent,  and  united  in  poffeffion,  fo  long  are  the  tenants 
therein,  whether  male  or  fcmale,  calied  parceners.     But  if 

«  Co.  Litt.  164.  X  Litt.  §.  254. 

«  lb\d.  1S8.  243,  y  Co.  Litt.  164.  174. 

w  i  Inft.  4C3.  »  IbU,  163,  164. 
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the  pofleffion  be  oncc  fevered  by  partition,  they  are  no  longer 
parceners^  but  tenants  in  feveralty ;  or  if  one  parcener  alienes 
her  fharcj  though  no  partition  be  made,  then  are  the  landa 
no  longer  held  in  coparcenarjy  but  in  common  *. 

Parcenbrs  are  fo  called,  faith  Littleton  ^,  becaufe  they 
may  be  conftrained  to  make  partition.  And  he  mentiond 
many  methods  of  making  it  ^ ;  four  of  which  are  by  confcnt^ 
and  one  by  compulfion.  The  firft  is,  where  they  agree  td 
dividc  the  lands  into  equal  parts  in  feveralty,  and  that  each 
Ihall  have  fuch  a  detetminate  part.  The  fecond  is,  when 
they  agree  to  chufe  fome  friend  to  niake  partition  for  them, 
and  then  the  fifters  fliall  chufe  each  of  them  her  part  accord- 
ing  to  feniority  of  age ;  or  otherwife,  as  fliall  be  agreed. 
The  privilege  of  feniority  is  in  this  cafe  perfonal ;  for  if  the 
cldeft  fifter  be  dead,  her  iiTue  fliall  not  chufe  firft,  but  the 
next  fifter.  But,  if  an  advowfon  defcend  in  coparcenary, 
and  the  fiftcrs  cannot  agree  in  the  prefentation,  the  eldcft  and 
her  iflue,  nay  her  hufl)and,  or  her  afligns,  fliall  prefent  alone, 
before  thc  younger'*.  And  the  reafon  given  is  that  the 
former  privilege,  of  priority  in  choice  upon  a  divifion,  arifes 
from  an  aft  of  her  own,  the  agrcement  to  make  partition ; 
and  therefore  is  merely  perfonal :  the  latter,  of  prefenting  to 
the  living,  arifes  from  thc  aft  of  the  law,  and  is  annexcd 
not  only  to  her  perfon,  but  to  her  eftatc  alfo.  A  third 
method  of  partition  is,  wherc  the  eldcft  divides,  and  then  flic 
fliall  chufc  laft ;  for  the  rule  of  law  is,  cujus  ejt  divifio^  alterius 
eft  eleBio,  The  fourth  mcthod  is  whcre  the  fifters  agree  to 
caft  lots  for  thcir  ftiarcs.  And  thefe  arc  the  methods  by  con- 
fcnt.  That  by  compulfion  is,  where  one  or  more  fue  out  a 
writ  of  partition  againft  thc  othcrs ;  whereupon  thc  flicrifF 
(hall  go  to  thc  lands,  and  makc  partition  thercof  by  thc  vcr- 
di£k  of  a  jury  therc  impannclcd,  and  afljgn  to  cach  of  thc  par- 
cencrs  hcr  part  in  fcvcralty  •.     But  therc  are  fome  things 

>  IJtt.  §•  309.  eafiermethodofcarryingonthepiioceed. 

b  §•  241.  ings  on  a  writ  of  partitiohy  of  landt  h^ld 

c  §•  243  to  2^4«  either  in  joint-tenancyi   parceiiary»  ot 

A  Co.  Litt.  166.     3  Rep.  22.  comaion,  than  was  ufed  at  tbe  commoii 
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which  are  m  thcir  nature  impamble.  The  manfion-hottie^ 
common  of  eftovers,  common  of  pifcary  uncertain,  or  any 
«rthcr  common  without  ftint,  {hall  not  be  divided ;  but  the 
eldeft  (ifter,  if  fhe  pleafes,  fhall  have  them,  and  make  the 
others  a  reafonable  fatisfaftion  in  other  partg  of  the  inhc- 
ritance :  or,  if  that  cannot  be,  then  they  fhall  have  the 
prpfits  of  the  thing  by  tums,  in  the  fame  manner  as  they 
take  the  ddvowfon  ^ 

There  is  yet  anothcr  confideration  attending  the  eftate 
in  coparcenai-y  j  that  if  one  of  the  daughters  has  had  an  eftate 
given  with  her  in  frankmarriage  by  her  anceftor,  (which  we 
may  remember  was  a  fpecies  of  eftates-tail,  freely  given  by  a 
relation  for  advancement  of  his  kinfwoman  in  marriage  *)  in 
this  cafe,  if  lands  defcend  from  the/^wf  anceftor  to  her  and 
her  fifters.in  fee-fimple,  fhe  or  her  hcirs  fliall  have  no  fhare 
of  themj  unlefs  they  will  agree  to  divide  the  lands  fo  given 
in  frankmarriage  in  equal  proportion  with  the  reft  of  the  lands 
defcending  ^,    This  mode  of  divifion  was  known  in  the  law 
of  the  Lombards  *  \  which  direcls  the  woman  fo  preferred  in  ' 
marriage,  and  claiming  her  fhare  of  the  inheritance,  fnittere 
in  confufum  cum  fororihus^  quantum  pater  aut  frater  ei  dederit^ 
quando  amhulaverit  ad  maritum,     With  us  it  is  denominated 
bringing  thofe  lands  into  hotchpot  ^ :  which  term  I  fhall  explairi 
in  the  very  words  of  Littleton  ^ :  **  it  feemeth  that  this  word, 
**  hotchpoty  is  in  Eriglifh  a  pudding ;    for  in  a  pudding  is 
**  not  commonly  put  one  thing  alone,  but  one  thing  with 
«<  other  things  together."   By  this  houfewifely  metaphor  our 
anceftors  meant  to  inform  us™,  that  the  lands,both  thofe  given 
in  frankmarriage  and  thofe  defcending  in  fee-fimple,  fhould 
be  mixed  and  blended  together,  and  then  divided  in  equal  por- 
tions  among  ali  the  daughters.  But  this  was  left  to  the  choicc 
of  the  donee  in  frankmarriage ;  and  if  fhe  did  not  chufe  to 
put  her  lands  into  hotchpot,  fhe  wasprefumed  to  befufficiently 

f  Co.  Litt.  164,  165* .  i  /^  2.  t,  14..  r.  15. 

g  Seepag.  115.  •        ,  k  Britton.  (.72. 

^  Brtdton. /.  2«  «•  34.  Litt«§«266.  I  §.267. 
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'provkled  for,  and  tlie  reft  of  the  inheritance  was  divided 
amo!>g*her  other  fifters.     The  law  of  h©tchpot  took  place 
then  only,  when  the  other  lands  defcending  from  the  ancef- 
tor  wcre  fee-fimple  \  for  if  they  defcended  in  tail,  the  donec 
in  frankmarriage  was  entitled  to  hcr  ftiarc,  without  bringing 
her  lands  fo  given  into  hotchpot  ".    And  the  reafon  is,  becaufe 
lands  defccnding  in  fee-fimple  are  diftributed  by  the  policy 
of  law,  for  the  maintenance  of  all  the  daughters  ;    and,  if 
one  has  a  fufficicnt  provifion  out  of  the  fame  inheritance, 
equal  to  the  reft,  it  is  not  reafonable  that  flie  fliould  have 
more :  but  lands,  dcfcending  in  tail,  are  not  diftributed  by 
the  operation  of  the  law,  but  by  the  defignation  of  the  givcr, 
per  formam  dont ;    it  mattcrs  not  thereforc  how  unequal  this 
diftribution  may  be.     Alfo  no  lands,  but  fuch  as  arc  given  in 
frankmarriagc,  fliall  be  brought  into  hotchpot ;  for  no  others 
arc  looked  upon  in  law  as  givcn  for  the  advancemcnt  of  the 
woman,  or  by  way  of  marriage-portion  **•     And  thcrefore,  .as 
gifts  in  frankmarriage  are  fallen  into  difufe,  I  fliould  hardly 
have  mentioncd  the  law  of  hotchpot,  had  not  this  method  of 
divifion  been  revived  and  copied  by  the  ftatute  for  diftribu- 
tion  of  perfonal  eftates,  which  we  fliall  hercafter  confider  at 
large. 

The  eftate  in  coparcenary  may  be  dlffolvedy  eithcr  by  par- 
tition,  which  difunitcs  the  pofleffion  5  by  alienation  of  one 
parcencr,  which  difunites  the  title,  and  may  difunite  the 
intereft  \  or  by  the  wholc  at  laft  defcending  to  and  vefting  in 
one.fingle  pcrfon,  which  brings  it  to  an  eftate  in  feveralty. 

IV.  Tenants  in  common  are  fuch  as  hold  by  feveral  anJ 
diftin£t  titlcs,  but  by  unity  of  pofleffion;  becaufe  none 
knoweth  his  own  fevcralty,  and  thercfore  they  all  occupy 
promifcuoufly  p.  This  tenancy  therefore  happcns,  wherc 
there  is  a  unity  of  pofleffion  merely,  but  perhaps  an  entire 
difunion  of  intereft,  of  title,  and  of  timc.  For,  if  thcrc  be 
two  tenants  in  common  of  lands,  one  may  hold  his  part  in 
fee-fimple,  the  other  in  tail,  or  for  life ;  fo  that  thcre  is-no 

a  Litt.  §.  174,  p  UU.  291. 
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neceflary  unity  of  intereft  i  one  may  hold  by  dcfccnt,  thc 
other  by  purchafe ;  or  the  one  by  purchafe  from  A,  thc  othcr 
by  purchafe  from  B  j  fo  that  there  is  no  unity  of  title :  onc*8 
cftate  may  have  been  vefted  fifty  years,  the  other^s  but  yef- 
terday ;  fo  there  is  no  unity  of  time.  The  only  unity  thcrc 
is,  is  that  of  poffeffion :  and  for  this  Littleton  gives  the  truc 
reafon,  becaufe  no  man  can  certainly  tell  whi(^  part  is  his 
own :  otherwife  evcn  this  would  be  foon  dcftroyed, 

Tenancy  in  common  may  be  created,  cither  by  the  dc- 
ftru£bion  of  thc  two  other  eftates,  in  joint-tcnancy  and  co- 
parccnary,  or  by  fpecial  limitation  in  a  deed.     By  the  dc- 
ftruftion  of  the  two  other  eftates,  I  mean  fuch  deftru<^ion  as 
docs  not  fever  the  unity  of  poffeffion,  but  only  thc  unity  of 
title  or  intereft :  As,  if  onc  of  two  joint-tenants  in  fee  alicncs 
his  cftate  for  the  life  oi  the  alienee,  the  alicnec  and  the  other 
joint-tenant  arc  tcnants  in  common  ;  for  they  now  havc  fc- 
veral  titles,  the  othcr  joint-tenant  by  the  original  grant,  the 
alienee  by  the  ncw  alienation  ^ ;  and  they  alfo  have  fevcral 
interefts,  the  former  joint-tenant  in  fee-CmpIe,  the  alienec 
for  his  own  life  only.     So,  if  one  joint-tenant  gives  his  part 
to  A  in  tail,  and  the  other  gives  his  to  B  in  tail,  the  donees 
are  tenants  in  commpn,  as  holding  by  different  titles,  and 
conveyances  ^     If  one  of  two  parceners  alienes,  thc  alience 
and  the  remaining  parcencr  are  tenants  in  common  *;,becau{e 
they  hold  by  different  titles,  the  parcener  by  defcent,  thc 
alicnee  by  purchafe.      So  likcwife,  if  therc  be  a  grant  to  ' 
two  meny  or  t^^^o  womeny  and  the  heirs  of  their  bodies,  hcrc 
thc  grantces  .fliall  be  joint-tenants  of  the  life-eftatc,    but 
they  ihall  have  feveral  inheritances ;  bccaufe  they  cannot 
poffibly  have  one  hcir  of  thcir  two  bodies,  as  might  havc 
been  the  cafe  had  the  limitation  been  to  a  man  and  woman^ 
and  thc  hcirs  of  their  bodies  begottcn ' :    and  in  this,  and 
the  like  cafes,  thcir  iffues  ihall  be  tenants  in  common ;  bc- 
caufe  they  muft  claim  by  different  titles,  onc  as  heir  of  A,  and 
the  other  as  heir  of  B ;  and  thofe  too  not  titlc^  by  pur- 

4  Litt.  §•  293.  ■  Jbid*  309. 

t  Ibid.  295.  t  Uid.  283. 
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chakfe»  bttt  defcent.  In  ihort,  whenever  an  eftate  in  joint« 
tenancy  or  coparcenary  is  difiblved,  fo  that  there  be  no  par- 
tition  made,  but  the  unity  of  poilefEon  continues^  it  it 
fumed  into  a  tenancy  in  common. 

A  TEMANCT  in  common  may  alfo  be  created  by  exprefs 
limitation  in  a  deed  :  but  here  care  muft  be  taken  not  to  in- 
fert  words  which  imply  a  joint  eftate  ;  and  then  if  lands  be 
given  to  two  or  more,  and  it  be  not  joint-tenancy,  it  muft  be 
a  tenancy  in  common.  But  the  law  is  apt  in  it's  conftruc- 
tions  to  favour  joint-tenancy  rather  than  tenancy  in  com- 
mon  ^  'y  becaufe  the  divifible  fervices  ifliiing  from  land  (as 
jrent,  t^c.)  are  not  divided,  nor  the  entire  fervices  (as  fealty) 
multiplied,  by  joint-tenancy,  as  they  muft  neceflarily  be 
upon  a  tenancy  in  common.  Land  given  to  two,  to  be 
holden  the  one  moiety  to  one,  and  the  other  moiety  to  the 
other,  is  an  eftate  in  common  ^  ;  and,  if  one  grants  to  an- 
Other  ialfhis  land,  the  grantor  and  grantee  are  alfo  tenants 
in  common  * :  becaufe,  as  has  been  before  ^  obfervedp  joint- 
tenants  do  not  take  by  diftin£t  halves  or  moieties ;  and  by 
fuch  grants  the  divifion  and  feveralty  of  the  eftate  is  fo  plainly 
exprefled,  that  it  is  impoflible  they  fhould  take  a  joint  in-* 
tereft  in  the  whole  of  the  tenements.  But  a  devije  to  two 
perfons  to  hold  jointly  and  feverallyy  is  faid  to  be  a  joint- 
tenancy*i  becaufe  that  is  necefTarily  implied  in  the  word 
**  jointly,"  the  word  *«  feverally"  perhaps  only  implying  tha 
power  of  partition :  and  an  eftate  given  to  A  and  B,  equally  to 
be  divided  between  them,  though  in  deeds  it  hathbeen  faid  to 
be  a  joint-tenancy  %  (for  it  implies  no  more  than  the  law  has 
annexed  to  that  eftate,  viz.  div^fibility  ^)  yet  in  wills  it  is 
certainly  a  tenancy  in  common  ^ }  becaufe  the  devifor  may 
be  prefumed  to  have  meant  what  is  moft  beneficial  to  both 
the  devifees,  though  his  meaning  is  imperfeftly  expreffed. 
And  this  nicety  in  the  wording  of  grairts  makes  it  the  moft 
ufual  as  well  as  the  fafeft  way,  when  a  tenancy  in  commou 

«  Salk.  391.  •  Poph.  51. 

V  XAttM  §.  igS*  >  I  £qu«  Caf.  abr.  291. 

«  Ibid,%^^,  b  I  P.  Wm«.  17. 

f  See  f,  i8i*  c  3  Rep.  39.     i  Ventr.  3». 
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is  mcant  td  b^  cMated,  to  add  exprefs  words  of  etclufion  as 
-well  as  defcription,  and  limit  the  eftate  to  A  and  B,  tb  hold 
Af  tviants  in  commonj  and  not  as  joint^tenaHts, 

As  to  the  incidents  attending  a  tenancy  in  common  :  te- 
nants  in  common  (like  joint-tenants)  are  compellablc  by 
the  ftatutes  of  Henry  VIII  and  William  III,  bcfoirc-mcn*' 
tioticd  **,  io  makc  partition  of  theit  lands ;  which  fhcy  wcre 
not  at  common  law.  They  properly  take  by  diftinfl  moic- 
tics,  aiid  have  no  cntircty  of  intcrcft  ;  and  thercforc  thcrc  is 
no  furvivorfliip  between  tcnants  in  common.  Thcir  other 
incidents  are  fuch  as  merely  arifc  firom  the  unity  of  poflef- 
fion  ;  and  are  therefore  the  fame  as  appcrtain  to  joint-tcnants 
merely  upon  that  account :  fuch  as  bcing  liablc  to  reciprocal 
aftions  of  wafte,  and  of  account,  by  the  ftatutes  of  Wcftnl. 
2.  c.tl*  aild  4  Ann.  c.  i6.  For  by  the  common  law  no 
tcnant  in  common  wns  liable  to  account  with  his  companion 
for  embezzling  tlie  profits  of  thc  eftdte  • ;  though,  if  onc 
aftually  tums  the  other  out  of  pofFeflion,  ari  aftion  of  ejeS- 
ment  will  lie  againft  him  ^  But,  as  for  other  incidents  of 
joint-tenants,  which  arife  from  thc^privity  of  title,  or  thc 
union  and  entirety  of  intereft,  (fuch  as  jdining  or  being 
joined  in  adtions  ^,  uhlefs  in  the  cafe  where  fome  entire  or  in- 
divifible  thing  is  to  be  recovered  **)  thefe  are  not  applicable 
to  tenants  in  common,  whofe  interefts  are  diftiu£t,  and 
.  whofe  titles  are  not  joint  but  fcveral. 

EsTATES  in  common  can  bnly  be  diffolved  two  ways : 
I.  By  uniting  all  the  titlcs  and  iriterefts  in  one  tenant,  by 
purchafe  or  otherwife  ;  wliich  brings  the  whole  to  one  feve- 
ralty  :  2.  By  making  partition  between  the  feveral  tcnants 
in  common,  which  gives  them  all  refpeflivc  feveraltics.  For 
indeed  tenancics  in  common  differ  in  nothing  from  fole 
cftr.tcs,  but  merely  in  the  blcnding  and  unity  of  pofleflion. 
Ancl  Ihis  finiflies  our  inquiries  with  refpefl  to  thc  riature  ef 
eftates. 


**  p^g-  185,  &  IS9. 

%  Litt.  ^.  31Z. 

e  Co.  LUt.  iij^. 
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CHAPTER      THE      THIRTEENTH. 

OF  THE   TITLE  TO  THINGS   REAL, 

IN      GENERAL. 


THE  foregoing  chapters  having  beeri  principally  employ- 
cd  in  defining  the  nature  of  tliings  real,  in  defcribing 
the  ienures  by  which  they  may  be  holden,  and  in  diftinguifli- 
ing  the  feveral  kinds  of  eftate  or  intereft  that  may  be  had 
^herein  j  I  come  now  to  confider,  laftly,  the  title  to  things 
real,  with  the  manner  bf  acquiring  and  lofing  it. 

A  TiTLE  is  thus  defined  by  fir  Edward  Coke  %  titulus  ^Jl 
jufta  caufa  pojftdendi  id  quod  noftrum  eji ;  or,  it  is  the  means 
whereby  the  owner  of  lands  hath  the  juft  pofleflion  of  his 
property* 

There  arc  feveral  ftages  or  degrees  requifite  to  form  a 
complete  title  to  lands  and  tenements.  We  will  confider 
them  in  a  progrefliive  order. 

I.  The  loweft  and  moft  impcrfefl:  degrce  of  title  confifts 
in  thc  mere  naked  pojfejfton^  or  aftual  occupation  of  the  ef- 
tate  \  without  any  apparent  right,  or  any  fliadow  or  pretence 
of  right,  to  hold  and  continue  fuch  pofTeflion.  This  may 
happen,  when  one  man  invades  the  pofleflion  of  another, 
•nd  by  forcc  or  furprize  turns  him  out  of  the  occupation  of 
liis  lands  \  which  is  termed  a  dijftitftn^  being  a  deprivation  of 
that  a£lual  feifin,  or  corporal  frechold  of  the  lands,  which 
tbe  tenant  before  enjoyed.  Or  it  may  happen,  that  after  the 
death  of  the  anceftor  and  before  the  entry  of  the  heir,  or 

•  2  InH.  345« 
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after  thc  dcath  of  a  particular  tenant  and  bcftrt  thc  cntry  of 
him  in  rcmaindcr  or  rcvcrfTon,  a  ftrangcr  may  contrivc  to 
gct  poffeflion  of  thc  vacant  land,  and  hdd  out  him  that  hacl 
a  right  to  cntCr.  In  all  which  cafcs,  and  many  othcrs  that 
might  be  here  fuggefted,  the  wrpngdocr  has  only  a  mcrc 
iiakcd  poffcffion,  which  thc  nghtful  owncr  may  put  an  cnd 
to,  by  a  variety  of  legal  rcmcdies,  as  will  morc  fully  appear 
in  the  third  book  of  thefe  comitientaries.  But  in  thc  mean 
time,  till  fomc  aft  bc  done  by  the  rightful  owner  fo  deveft 
thid  poffefllon  and  affcrt  his  title,  fuch  afhial  pofiefiion  is, 
pftmafacie^  cvidence  of  a  lcgal  title  in  thc  poffcffor  j  and  it 
may,  by  lcngth  of  timc,  and  ncgligence  of  him  who  hath 
the  right,  by  degrecs  ripen  into  a  pcrfcft  and  indefeafiblc 
dtle.  And,  at  all  cvcnts,  without  fuch  a£lual  poffeffion  no 
title  can  bc  completely  good. 

H-  The  next  ftep  to  a  good  and  pcrfcft  title  is  the  righf 
of  pojfejjioni  which  may  tefidc  in  one  man,  while  the  zBtwal 
poffeflion  is  not  in  himfelf  but  in  another.  For  if  a  man 
be  diffeifed,  or  otherwife  kept  out  of  poffefliony  by  any  of 
ihe  means  before-mcntioned,  though  thc  oBual  poffcflion  bc 
k)ft,  yct  he  has  ftill  rcmaining  in  him  thc  right  of  poffcfliQn  ^ 
and  may  cxert  it  whenevcr  he  thinks  propcr,  by  cntering 
iipon  the  diffcifor,  and  tuming  him  out  of  that  occupancy 
which  he  has  fo  illegally  gaincd.  But  this  right  of  poflcf-* 
Con  is  of  two  forts  :  an  apparent  right  of  poffefllon,  which 
may  be  dcfeated  by  proving  a  better ;  and  an  aStual  right  of 
poffcffion,  which  will  ftand  the  teft  againft  all  opponents. 
Thus  if  the  diffeifor,  or  other  wrongdoer,  dies  poffcffcd  of 
the  land  whercof  hc  fo  became  fcifed  by  his^  own  unlawful 
»a,  and  the  famc  defccnds  to  his  hcir  ;  now  by  the  common 
law  the  heir  hath  obtaincd  in  apparent  right,  though  thc 
aBual  right  of  polji^ion  refidcs  in  the  perfoh  difleifed ;  and 
it  fliall  not  be  lawful  for  the  perfon  diffeifcd  to  dcvcft  this  ap- 
parcnt  right  by  mere  entry  or  other  a£t  of  his  own,  bot  only 
by  an  aftion  at  law*:  For,  until  thc  contrary  bc  provcd  by 
Icgal  demonftration,  the  law  will  rather  prefume  the  light  to 

refidc 
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refidc  v^  tbe  h^ir^  whofe  anceftor  died  feifed,  than  in  onc 

who  ha?  no  fuch  prefumptive  evidence  to  urge  in  his  owft  bc- 

half.     Which  doftrine  in  fom^  meafure  arofe  from  thc  prin- 

ciples  of  the  feodal  law,  which^  after  feuds  became  heredi-^ 

\2rfy  mucb  favoured  the  right  of  defcent  y   in  order  that 

thcre  migbt  bc  a  perfon  always  upon  the  fpot  to  perform  the 

feodal  duties  and  fervices  ^ :  ^nd  therefore,  when  a  feudatory 

died  in  battle^  or  otherwife^  i(  prefumed  always  that  his  chilr 

dren  wcre  entitled  to  the  feud,  till  tbe  rigbt  was  otherwifc 

idetermined  by  bis  fellow^foldiers  and  fellow-tenants,    the 

peers  of  the  feodal  court.     But  if  he,  who  has  the  a£):ual 

ijight  of  pofleiBony  puts  in  his  claim  and  brings  his  a£lion 

Hvithin  a  rcafonable  timCi  and  can  prove  by  what  unlawful 

means  the  anccilor  bccame  feifed|  he  will  then  by  fentence 

of  law  recovcr  that  pofleiEonj  to  which  he  hath  fuch  aftuai 

jight*     Yet,  if  hc  on^its  to  bring  this  his  ppfreiTory  a£lion 

withii^  a  competent  time,  his  adverfary  may  imperceptibly 

gain  an  aiii^.ual  right  of  pofleilion,  in  confequence  of  the  othcjr'* 

pcgUgence.     And  by  this,  and  certain  other  means,  the  party 

^ept  out  of  poiTei&oii  may  have  nothiag  left  in  him^  but  wha^ 

«rc  are  next  to  fpeak  of  j  vvs^^ 

IIL  The  merc  rlght  of  propetiji  the  Jtds  proprietatis,  witfav 
put  either  pofTe^on  or  even  the  right  of  poflciBon.  This  19 
^equently  fpoken  of  in  our  books  under  the  name  of  the 
piere  rightyjus  merum;  and  the  eilatc  of  thc  owncr  is  in  fucl\ 
eafes  faid  to  be  totally  deveiled,  and  put  to  a  right  **.  A  pct-* 
fon  in  this  iituation  may  have  thc  true  ultimatc  property  oS 
the  lands  in  himfelf :  but  by  thc  interventioQ  of  certain  cir^ 
^umilances,  either  by  his  own  ncgligcqcci  theXolemn  zSt  of 
his  anceilori  or  the  determination  of  a  court  of  juilicc,  the 
prefumptivc  evidence  of  that  right  is  ilrongly  in  favour  of 
his  antagoniil  s  ^ho  has  thcreby  obtained  the  abfolute  rigbt 
of  poflciEon.  Abj  in  thc  |irft  placei  if  a  perfon  difleifcdi 
or  tumed  out  of  pofleiBon  of  bis  cftatCi  ncglcdis  to  purfue 
bis  remedy  within  the  timc  limited  by  law :  by  thas  meana 
the  diflTcifor  or  bis  heirs  gain  thc  adlual  right  of  poijeifion  ; 

<  Gilb.  T«a.  i8«  d  Coi  Litt*  345. 

N3  fqiS 


198  Tbe    RiGHTS  BooK  II. 

for  the  law  prefumes  that  eithcr  hc  had  a  good  right  origi- 
nally,  in  virtue  of  which  he  cntcrcd  on  thc  lands  in  queftionj| 
or  that  fmce  fuch  his  entry  hc  has  procurcd  a  fufficient  titk  ; 
and,  therefore,  after  fo  long  an  acquicfccncc,  thc  law  will 
not  fufFer  his  pofTeffion  to  be  difturbcd  without  inquiring  into 
the  abfolute  right  of  property.  Yet,  ftill,  if  the  pcrfon  dif- 
fcifed  or  his  heir  hath  thc  true  right  of  propcrty  remaining 
in  himfclf,  his  eftate  is  indeed  faid  to  be  tumcd  into  a  mcre 
rightj  but,  by  proving  fuch  his  better  right,  hc  may  at 
length  rccover  the  lands.  Again,  if  a  tcnant  in  tail  difcon- 
tinues  his  eftate-tail,  by  alienating  thc  lands  to  a  ftrangcr  in 
fce,  and  diesj  here  the  iffue  in  tail  hauh  no  right  oi  pojfejjum^ 
independent  of  the  right  oi property  :  for  the  law  prefumcs 
primafacie  that  the  anceftor  would  not  difmhcrit,  or  attcmpt 
to  difmhcrit,  his  heir,  unlefs  he  had  power  fo  to  do ;  and 
thereforc,  as  thc  anceftor  had  in  himfclf  the  right  of  pofieC* 
fion,  and  has  transferred  thc  fame  to  a  ftranger,  the  law  will 
not  permit  that  poffeflion  now  to  be  difturbcd,  unlefs  by 
fhewing  the  abfolute  right  of  propcrty  to  rcfide  in  another 
'perfon.  The  liisir  thereforc  in  this  cafe  has  only  a  mere  rigit^ 
and  muft  be  ftriftly  held  to  the  proof  of  it,.  in  ordcF  to  ro- 
•cover  the  lands.  Laftly,  if  by  accidcnt,  negleft,  or  other- 
wife,  juclgment  is  given  for  either  party  in  zny  pofeffbry  ac- 
tion,  (tliat  is,  fuch  wherein  thc  right  of  poffeffion  only,  and 
not  that  of  propcrty,  is  contefted)  and  the  other  party  hath 
indeed  in  bimfelf  the  right  of  propcrty,  this  is  now  turncd 
-  toa  mere  right\  and  upon  proof  thcreof  in  a  fubfequcnt  ac-^ 
tion,  denomijiated  a  writ  of  right,  hc  fliall  recoYcr  his  fcifia 
of  the  lands, 

Thus,  if  a  diffeifor  tums  mc  out  of  poffeffion  of  my  Iand$, 
he  thereby  gains  a  mere  naked  pojfejjiotiy  and  I  ftill  rctain  thc 
right  of  pojfejftony  and  right  of  property.  If  the  diffeifor  dics, 
and  the  lands  defcend  to  his  fon,  the  fon  gains  an  apparcnt 
Vight  of  poJfeJfiQn ;  but  I  ftill  retain  thc  aRual  right  both  of 
pcjejfion  and  property.  If  I  acquiefce  for  thirty  ycars,  with- 
out  bringing  any  adion  to  recover  poffeffion  of  the  lands, 
the  fon  gains  the  ailual  right  of  pojfejftouy  and  I  r^tain  no- 

thing 
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thing  but  the  mere  right  ofproperty.  And  cven  this  right  of 
property  will  fail,  or  at  leaft  it  will  be  without  a  remedy, 
unlefs  I  purfue  it  within  thc  fpace  of  fixty  years.  So  aifo 
if  the  father  be  tenant  in  tail,  and  alienes  the  eftatertail  to  a 
ftrangcr  in  fee,  the  alienee  thcreby  gains  the  right  of  po/fejfton^ 
and  the  fon  hath  only  the  mere  right  or  right  offroperty,  And 
hence  it  will  foUow,  that^  one  man  may  have  the  pojfe/jio^^ 
another  the  right  of  pojfejjiony  and  a  third  the  right  ofproperty. 
For  if  tenant  in  tail  infeofFs  A  in  fee-fimplc,  and  dies,  and 
B  difleifes  A ;  now  B  will  havc  the  pojfejflon^  A  the  right  of 
pojfefjiony  and  the  iflue  in  tail  the  right  of  property  :  A  may 
recovcr  the  pofleflion  againft  B ;  and  afterwards  the  iflue  in 
tail  may  evift  A,  and  unite  in  himfelf  the  pofleflion,  the  righ^ 
pf  pofleflion,  and  alfo  the  right  of  property.  In  which  unipn 
confifts^ 

IV.  A  COMPLETE  titlc  to  lands,  tenements,  and  heredi- 
taments.  For  it  is  an  ancient  maxim  of  the  law  *,  that  no 
title  is  completely  good,  unlefs  the  right  pf.  poflreflion  be 
joined  with  the  right  of  property  •,  which  right  is  then  deno- 
minated  a  double  right,  Jus  duplicatumf  or  droit  droit  ^  And 
whcn  to  this  double  right  the  adtual  poflefllon  is  alfo  unitcd, 
when  therc  is,  according  to  the  expreflion  of  Fleta  ^,  jaris  et 
feifinae  conjunBioy  thcn,  and  then  only,  is  the  title  completcly 
legal. 

«  Mirr.  /.  2.  c.  27.  l  /.  3«  c,  15«   §•  5« 
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CHAPTER    THE    FOURTEENTH. 

OF     TITLE      BY      DESCENT. 


THE  fevcral  gradations  and  ftagcs,  rcquifitc  to  form  3 
complcte  title    to   lands,   tencments,    and  hcrcjdita- 
mcntS)  having  bcen  briefly  ftated  in  the  prcceding  chapter, 
we  are  ncxt  to  confidcr  the  feveral  manners,  in  which  this 
corfiplete  title  (and  therein  principally  the  right  oiproprUiy) 
may  be  reciprocally  loft  and  acquircd  :    whereby  the  domi- 
nion  of  things  real  is  either  continued,  cm*  transferred  from 
bne  man  to  another.     And  here  we  muft  firft  of  all  obfcrvc, 
that  (as  gain  and  lofs  are  tcrms  of  rdation,  and  of  a  reci* 
procal  nature)  by  whatever  method  one  man  gains  an  eftate, 
by  that  fame  method  or  it's  correlativc  fomc  other  man  has 
loft  it.     As  where  thc  heir  acquircs  by  dcfcent,  the  anceftor 
has  firft  loft  or  abandoncd  his  eftate  by  his  dcath :  where  the 
lord  gains  land  by  efcheat,  the  eftate  of  the  tcnant  is  firft  of 
ali  loft  by  the  natural  or  legal  extin£lion  of  all  his  heredittf  y 
blood :  whcrc  a  man  gains  an  intereft  by  occupancy,  thc  for- 
mer  owner  has  prcvioufly  relinquiflied  his  right  of  poflfeflBon : 
where  one  man  claims  by  prefcription  or  immcmorial  ufage, 
another  man  has  either  parted  with  his  right  by  an  ancicnt 
and  now  forgotten  grant,  or  has  forfeited  it  by  the  fupinc- 
nefs  or  negle£t  of  himfelf  and  his  anceftors  for  ages :  and 
fo,  in  cafc  of  forfeiture,  the  tenant  by  his  own  mift>ehaviour 
or  ncglcfk  has  rcnounced  his  intereft  in  the  eftate ;  whcrc^ 
upon  it  devolvcs  to  that  pcrfon  who  by  law  may  takc  advan- 
tage  of  fuch  default :  and,  in  alicnation  by  common  aflTu-* 
rancesj  the  two  confidcrations  of  lofs  and  acquifition  are  fo 

7  iaterwoTcn^ 
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intcrwoven,  and  fo  conftantly  contemplated  together,  that  we 
ncver  hcar  of  a  convcyancc^  without  at  oncc  rccciving  thc 
idcas  a$  wcU  of  the  grantor  as  the  grantcc* 

The  methods  thereforc  of  acquiring  on  thc  onc  hand,  and 
of  lofing  on  the  other,  a  title  to.eftatcs  in  things  rcal-,  are  rc-, 
duccd  by  our  law  to  two :  defcent^  whcrc  the  title  is  vcfted  \xx 
a  man  by  thc  finglc  opcration  of  law  j  ^xi^purchafe^  wherc  thQ 
title  18  vcftcd  in  him  by  his  own  a£k  or  agrecmcnt  *• 

Descent,  or  hereditary  fucceffion,  is  the  title  whcrcby  a 
man  on  the  death  of  his  anceftor  acquircs  his  eftate  by  right 
of  rcprcfcntation,  as  his  heir  at  law.  An  heir  thercfore  is 
he  upon  whom  thc  law  cafts  the  eftatc  immcdiately  on  thc 
dcath  of  thc  anccftor :  and  an  eftatc,  fo  dcfccnding  to  th^ 
Jicir,  is  in  law  called  the  inhcritancc, 

The  doftrinc  of  defcents,  or  law  of  inhcritanccs  in  fcc-i 
fimple^  is  a  point  of  thc  higheft  importancc ;  and  is  indccd 
thc  principal  objc£b  of  thc  laws  of  rcal  property  in  England. 
AII  thc  rules  rclating  to  purchafes,  whcrcby  thc  legal  courfc 
of  dcfccnts  is  brokcn  and  altered,  pcrpetually  rcfcr  to  this 
fcttlcd  law  of  inhcritancc,  as  a  datum  or  firft  principlc  uni- 
vcrfally  known,  and  upon  which  their  fubfequent  limitations 
arc  to  work.  Thus  a  gift  in  tail,  or  to  a  man  and  thc  hcirs 
of  his  body,  is  a  limitation  that  cannot  bc  pcrfc£^]y  under- 
ftood  without  a  prcvious  knowlege  of  the  law  of  defcents  in 
fce-fimple.  One  may  well  pcTccive  that  this  is  an  cftate 
confincd  in  it^s  defccnt  to  fuch  heirs  only  of  the  donce,  as 
havc  fprung  or  fliall  fpring  from  his  body  ;  but  who  thofe 
heirs  are,  whethcr  all  his  children  both  malc  and  fcmale,  or 
thc  male  only,  and  (among  the  malcs)  whether  thc  cldeft, 
youngeft,  or  othcr  fon  alone,  or  all  thc  fons  togcthcr,  fhalL 
bc  his  hcir ;  this  is  a  point,  that  we  muft  refult  back  to  the 
ilianding  law  of  dcfccnts  in  fec-fimplc  to  bc  informcd  of. 

a  Ce.  Litt.  iSt 
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In  order  thcrefore  to  trcat  a  mattcr  of  this  univerfal  con-« 
fequencc  the  morc  clcarly,  I  (hall  cndeavour  to  lay  afidc  fuch 
matters  as  will  only  tend  to  brecd  cmbarrafTmcnt  and  confu- 
fion  in  our  inquiries,  and  {hail  confine  myfeif  cntirely  to  this 
one  objeft.     I  fhall  therefore  decline  confideripg  at  pr^fent 
who  are,  and  who  are  not,  capable  of  being  heirs  ;   rcfcrving 
that  for  the  chapter  oiefcheats.     I  fliall  alfo  pafs  over  the  fre- 
quent  divifion  of  defcents,  in  thofe  by  cujlbmjjlatutej  and  comm 
mon  law  :  for  defcents  by  particular  cujlom^  as  to  all  the  fons 
in  gavelkipd,  and  to  the  youngeft  in  borough-cnglifh,  havc 
already  been  often  ^  hinted  at,  and  may  alfo  be  incidentally 
touched  upon  again ;  but  will  not  make  a  fcparate  confidera- 
tion  by  themfelves,  in  a  fyftem  fo  general  as  the  prefent :  apd 
defcents  h^jlatutcy  or  fees-taii  per  formam  doniy  in  purfuancc 
of  the  ftatute  df  Weftminfter  the  fecond,  have  alfo  becn  al,- 
ready  *=  copioufly  handled  ;    and  it  has  bcen  feen  that  thc 
defccnt  in  tail  is  reftrained  and  regulated  according  to  the 
words  of  the  orignal  donation,  and  does  not  entirely  purfue 
the  common  law  doftrine  of  inhcritance ;  which,  and  which 
only,  it  will  now  be  our  bufinefs  to  explain. 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred, 
and  the  feveral  degrees  of  confanguinity,  it  will  be  prcvioufly 
nccefl^ary  to  ftatc,  as  briefly  as  pofllblc,  the  true  notion  Qf 
this  kindred  or  alliancc  in  blood  •*• 

CoNSANGUiNiTY,  or  kindrcd,  is  defincd  by  the  writers 
on  thefe  fubjefts  to  be  **  vinculum  perfonarum  ah  eodemjlipite 
<<  defcepdentium ;"  the  connexion  or  rclation  of  pcrfons  dc- 
fcended  from  the  fame  ftock  or  common  anceftor.  Tliis 
confanguinity  is  cither  lineal,  or  collateral. 

*  See  Vol.  I.  pag.  74, 75.    Vol.  II.  quences  refultlng  from  a  right  apprdien- 

pag.  83.  S5.  fion  of  ifs  naturcy  fee  an  tjjay  cn  celU' 

c  See  pag.  112,  &c,  teral  confanguinity*     (Law  tra^s,  Oxon» 

«I  For  a  fullcr  explanation  of  the  doc-  1762.  8vo.  or  1771,  4to.) 
tfine  of  coafangttinlty,  and  the  confe- 
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.  LiNEAL  confanguinity  is  that  which  fubfifts  bctwecn  per-. 
fons,  of  whom  one  is  defccndcd  in  a  direft  line  {fom  the 
other^  as  bctwcen  John  Stiles  (the  propofttus  in  tlic  table  of 
confanguinity)  and  his  father,  grandfather,  great-grand- 
father,  and  fo  upwards  in  the  dire£b  afcending  line  ;  or  be-* 
tween  John  Stilcs  and  his  fon,  grandfon,  grcat-grandfon, 
and  fo  downwards  in  the  dircft  defccnding  line.  Every  ge- 
heration,  in  this  lineal  direft  confanguinity,  conftitutcs  a  dif- 
fercnt  degrce,  reckoning  eithcr  upwards  or  downwards  :  thc 
father  of  John  Stiles  is  rclatcd  to  him  in  the  firft  dcgree,  and 
fo  likewife  is  his  fon ;  his  grandfire  and  grandfon  in  the  fe** 
cond ;  his  great  grandfire  and  great-grandfon  in  the  third. 
This  is  the  only  natural  way  of  rcckoning  the  degrecs  in  thc 
direft  line,  and  thcrcfore  univcrfally  obtains,  as  well  in  thc 
civil  %  and  canon  ^,  as  in  thc  common  law  ^. 

The  doftrinc  of  lincal  confanguinity  is  fufficrcntly  plain 
and  obvious;  but  it  is  at  the  firft  view  aftonifhing  to  confidcr 
thc  numbcr  of  lincal  anceftors  which  cvcry  man  has,  within 
no  very  grcat  number  of  degrecs :  and  fo  many  difFerent 
bloods  ^  is  a  man  faid  to  contain  in  his  vcins,  as  he  hath  li-* 
neal  anccftors.  Of  thefe  he  hath  two  in  thc  firft  afccnding 
dcgrce,  his  own  parents ;  he  hath  four  in  thc  fecond,  thc 
parcnts  of  his  father  and  the  parents  of  his  mother  ;  hc  hath 
cight  in  the  third,  the  parcnts  of  his  two  grandfathcrs  and 
two  grandmothcrs ;  and  by  the  fame  rule  of  progrcflion,  hc 
hath  an  hundrcd  and  twcnty-cight  in  thc  feventh ;  a  thou- 
fand  and  twenty-four  in  the  tcnth ;  and  at  the  twentieth 
degree,  or  the  diftance  of  twcnty  gencrations,  every  man 
hath  abovc  a  million  pf  anccftors,  as  common  arithmetic 
will  demonftratc  ^  This  Hneal  confanguinity,  we  may  ob- 
fcrve,  falls  ftri£l:ly  within  the  definition  of  vinculum  pcrfona^ 

rum 

*  f/.  38.  10.  10.  who  are  unacquaintcd  with  the  encmf- 

'  Decretal.  /.  4.  tit.  14.  ing  power  oi  progrcflive  number$ :  but  it 

%  Co.  Litt.  23.  palpably  evident  from  tbefoUjwing  table 

1>  IhiH,  12.  of  a  geometiical  progreflijn,  io  which 

I  Thls  will  fcera  furprlfing  to  thofe    the  firft  lerm  is  2,  and  the  dcnominator 
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Yum  ab  eodem  Jttpite  defcmdentium ;  fince  lineal  relations  arc 
iuch  28  defcend  one  from  the  other^  and  both  of  Qourfe  from 
the  f;^me  commOn  anceftor, 

CoLLATERAL  kindred  anfwers  to  the  ihme  defcriptiaa ; 
^olla1;eral  relatiqns  agreeing  with  the  lineal  in  this,  that  the^ 
defcend  from  the  fame  ftock  or  anceftor ;  but  difiering  in 
this,  that  they  do  not  defcend  one  f rom  the  other.  CoUa-* 
teral  kinfmen  are  fuch  then  as  lineally  fpring  from  one  and 
the  fame  anceftor,  who  is  the  JHrps^  or  root,  the  Jtipes^ 
trunk)  or  common  ftock,  from  whence  thefe  relations  arc 
branch^d  out.     As  if  John  Stiles  hath  two  ^ns,  who  havQ 

alfo  2 :  OTy  to  fpeak  more  intdligibly,  it  ber  of  whom  is  doubled  at  every  reraove« 
is  evident»  for  that  each  of  qs  has  two  bscaufe  each  of  our  anceftors  has  alfi| 
foceftors  ixi  the  firft  degree  }  tl\e  num-    two  immedlate  anceftors  of  his  owa« 

Jiintal  Dtgntu  Numher  of  Anceficrt* 

1    ■  . ^ 

% ■  4 

3 S 

4  — — -—  i6 

5 L yt 

6  ^ 64 

7 — 12« 

8  —       ■■■2561 

9 512 

10  —  1024 

>  II  I  ■  204.8 

12  j  4096 

13  '-■  ■*  S1921 

14  ■  16384 

J5     ■  32768 

16 p-  65536 

17  ■  131072 

18  —- f-—  262144 

19  ■  -  52428 S 
90  — — 1048576 

A  ihortef  method  of  finding  the  numbcr  at  two;  256  is  the  fquare  of  16 ;  65 5 3^ 

ef  anceftors  at  any  cTen  degree  is  by  of  256  j    and  the  number  of  anceftors 

fqnaring  the  number  «f  anceftors  at  half  at  40  degrees  would  be  the  fquare  of 

that  number  of  degreet.    Thus  16  (thc  10485769  or  upwards  of  a  miUion  inil- 

Bumbe^  of  anceftors  at  fonr  degrees)  ia  lioos* 
tbe  f^uare  of  41  the  aiimbtf  of  «Dceflon 
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cach  a  numerous  xflue  5  both  thefe  iflues  are  lineally  defcchd- 
cd  from  John  Stiles  as  their  common  anceftor ;  and  they  arc 
colkteral  kinfmen  to  each  other,  becaufe  they  are  all  defcend- 
cd  from  this  common  anceftor,  and  all  have  a  portion  of  his 
blood  in  their  veins,  which  dcnominates  them  cottfanguineos. 

We  muft  be  carcful  to  remember,  that  thc  very  being  of 
collateral  confanguinity  confifts  in  this  dcfcent  from  one  and 
the  fai^e  commoh  anccftor.    Thus  Titius  and  his  brothcr  arc 
related ;  why  ?  becaufe  both  are  derived  from  onc  father : 
Titius  and  his  firft  coufin  are  related ;  why  ?  becaufe  both 
defcend  from  the  fame  grandfather  5  and  his  fecond  coufin^s 
claim  to  confanguinity  is  this,  that  they  both  are  derived 
from  one  and  the  fame  great-grandfather.  In  fliort,  as  many 
anceftors  as  a  man  has,  fo  many  common  ftocks  hf  has^ 
from  which  coUateral  kinfmen  may  be  derived.     And  as  we 
are  taught  by  holy  writ,  that  there  is  one  couple  of  anceftors 
belonging  to  us  all,  from  whom  the  whole  race  of  mankind 
is  defcended,  the  obvious  and  undeniable  confequence  is, 
that  all  men  are  in  fome  degree  related  to  each  other.     For 
indeed,  if  we  only  fuppofe  each  couple  of  our  anceftors  to 
have  left,  one  with  another,  two  children ;  arid  each  of  thofe 
children  on  an  average  to  have  left  two  more ;  (and,  without 
fuch  a  fuppofition,  the  human  fpccies  muft  be  daily  dimi- 
nifhing)  we  fhall  find  that  all  of  us  havc  now  fubfifting  ncar 
two  hundred  and  feventy  milllons  of  kindred  in  the  fiftecnth 
degtee,  at  the  fame  diftance  from  the  feveral  common  ancef« 
tors  as  ourfdves  are  ;  bcfides  thofe  that  are  one  or  two  dc- 
fccnts  nearer  to  or  farther  from  the  common  ftock,  who  may 
amount  to  as  many  more  ^.     And,  if  this  calculation  fliould 
appcar  incompatible  with  the  numbcr  of  inhabitants  on  the 
carth,  it  is  becaufe,  by  intermarriages  among  the  fevcral  de- 
fccndants  from  thc  famc  anceftor,  a  hundred  or  a  thoufand 
moiles  of  confanguinity  may  be  confolidated  in  one  pcrfon,  or 
he  maybe  related  to  us  a  hundred  or  a  thoufanddiflerent  ways. 

Tl^B 

&  Tbis  will  fwell  more  conliderably  JtinfiMn  («  brother)  in  the  firll  degreey 
than  tbe  fonner  calcoUtion )  for  here,  ivhomsdtes,togetherwith  the^r&^^^rniy 
thougb  thc  firft  term  is  bac  i,  the  de-  the  two  defcendants  fron>  the  firft^cou^e 
AoiaiMCor  Ji  4  i   th«t  iiy  there  Is  wi    of  a&cefton  j   and  in  every  oth^r  degree 

ihe 


ao6 


iTbe  R I G  H  T  s 


BOOK  11« 


Tm£  method  of  computing  thefe  degrees  in  the  canon 
law  ^,  which  our  law  has  adopted  °*,  is  as  folldws.  We  begin 
at  the  common  anceftor^  and  reckon  downwards ;  and  in 
whatfoever  degree  the  two  perfons,  or  the  moft  remote  of 
them^  is  diftant  from  the  common  anceftor,  that  is  the  de- 

the  number  of  kiiidred  muft  be  the  qua-  be  double  to  that  in  wbich  the  ancefton 

druple  of  thofe  m  the  degree  which  im-  «ncreafe  upwards :  but  yft  hare  feen  that 

mediately  precedes  it.     For,  fince  each  the  anceftors  encreafe  upwards  in  a  du  - 

couple  of  anceftors  has  two  defcendants,  plicate  ratk :  therefore  tbe  defcendants 

who  encreafe  in  a  duplicate  rafio,  it  will  muft  encreafe  downwards  in  a  double 

foUow  that  the  rath,  in  which  all  the  duplicate,  ihat  is,  in  a  ^uadruplCj  rati^f 
defcendantt  encreafe  downwards,   tnuft 


C^Iatcral  Degreet, 
t  _ 
1  — 

3   

4  

5  

6  


Number  of  Kihdred» 

-■     ■  X 

4. 

— -    i6 

-^    64 


7 
8 

9 

10 

II 
II 

'3 

14 

>5 

x6 

18 

«9 
20 


Thi»  calcttlation  may  alfo  be  formed  by 
a  more  compendious  procefs»  vix»  by 
fquaring  the  couples,  or  half  the  num- 
ber,  of  anceftors  at  any  given  degree  ; 
w^ich  will  fumifli  us  with  the  number 
of  kindred  we  have  in  the  fame  degree> 
•tequal  diftance  with  ourfelves  from  tbo 
common  ftocki  befides  thofe  at  unequai 
diftances.  Thus,  in  the  tenth  lineal  de- 
gree,  the  number  of  anceftors  is  10243 
it't  half,  pr  the  cooples»  amount  to 
512 ;  the  number  of  kindred  in  the 
leoth  coUateral  degroe  axnounts  there* 


—  I  256 
— —  1024 
-— —  4096 

16384 

65536 

. ««.  262144 
•—  1048576 

4194304 

— -  J6777216 
^-^    67108864 

—  268435456 

•    107374x824  .  ^ 

>    4I94967296 

—  17179869184 
68719476736 

274877906944 

fore  to  2621449  or  the  f<j!Mre  of  51x4 
And  if  we  will  be  at  the  trouUe  to  re« 
colle^  the  ftate  of  the  feveral  familiet 
within  our  own  knowlege,  aftd  obierfft 
how  far  they  agree  with  thit  account  { 
that  isy  whether,  on  an  average,  eveiy 
man  has  not  one  brother  or  fifter,  four 
firft  coufinsy  fixteen  fecond  coufint,  an4 
fo  on  i  we  ihail  find  that  the  prelSait 
calculation  is  very  far  from  beiog  over« 
charged. 

>  DeeretaL  4.  14.  3  £^  9« 

«  Co.  LitC«  23. 
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gree  in  which  they  are  related  to  each  other.     Thus  Titius 
tand  his  brbther  are  related-in  the  firft  degree  ;  for  from  the 
father  to  each  of  them  is  counted  only  one  ;  Titius  and  his 
nephew  are  related  in  the  fecond  degree  ;  fot  the  nephcw  is 
two  degrees  removed  from  the  common  anceftor ;  v/z.  his 
own  grandfather,  the  father  of  Tititis.    Or,  (to  give  a  more 
illuftrious  inftance  from  our  Englifli  ahnals)  King  Henry  the 
fcventh,  who  flew  Richard  the  third  in  the  battle  of  Bof- 
wortji,  was  related  to  that  prince  in  the  fiftli  degree.     Let 
the  propofitus  therefore  in  the  table  of  confanguinity  repre- 
fent  king  Richard  the  third^  and  the  clafs  marked  (e)  king 
Henry  the  feventh.     Now  their  common  ftock  or  anceftor 
was  king  Edward  the  third,  the  ahavus  in  the  fame  table : 
from  him  to  Edmond  duke  of  York,  the  proavusy  is  one  de- 
gree  ;  to  Richard  earl  of  Cariibridge,  the  avus^  two ;  to  Ri- 
chard  duke  of  York^  the  pater^  three  ;  to  king  Richard  thc 
third,  the  propofttusy  four  :  and  from  king  Edv/ard  the  third 
to  John  of  Gant  (tl)  is  one  degree ;  to  John  earl  of  Somer- 
fet  (b)  two  ;  to  John  duke  of  Somerfet  (C)  three ;  to  Mar- 
garet  countefs^  of  Richmond  (6)  four ;   to  king  Henry  thc 
fevcnth  (0)  fivc.     Which  laft  mentioned  prince,  bcing  thc 
farthcft  removed  from  the  common  ftock,  gives  the  denomi- 
nation  to  the  degree  of  kindred  in  the  canon  and  municipal 
law.    Though  according  to  the  computation  of  the  civilians, 
(who  count  upwards,  frcm  either  of  the  perfons  reiated,  to 
the  common  ftock,  and  then  dovvnwards  again  to  the  other  ; 
reckoning  a  degree  for  each  perfon  both  afccuding  and  de- 
fcending)  thefe  two  princes  were  reiated  in  the  ninth  degree : 
for  from  king  Richard  the  third  tp  Richard  duke  of  York  is 
one  degree  ;   to  Richard  earl  of  Cambridgc,  two ;  to  Ed- 
mond  duke  of  York,  three  ;  to  king  Edv/ard  the  third,  thc 
common  anceftor,   four ;  to  John  of  Gant,  five ;  to  John 
earl  of  Somcrfet,  ^va  ;  to  John  duke  of  Somerfet,  feven  ;  to 
Margaret  countefs  of  Richmond,  eight ;  to  king  Henry  th6 
feventh,  nine ". 

n  See  thie  table  of  conranguinity  an.  lians  and  the  feventh  of  thc  canoniilf 

nexed}  wherein  all  the  degrecs  of  colla-  inclufive  \  the  forfber  being  diftinguifh' 

teral  kindred  to  the  propoftui  are  com-  ed  by  the  numeral  Ictters^   the  iatter  by 

putcdy  fo  for  as  the  teath  of  the  clvi-  the  common  cyphers. 

?  Thk 
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The  natfurc  and  degrecs  of  kindrcd  bcing  thus  in  foEoe 
mcafure  explaincd,  I  fliall  next  procccd  to  lay  down  a  feries 
of  rulesy  or  canons  of  inhcritance,  according  to  wluck 
eilatcs  arp  tranfmitted  from  the  anceftor  to  the  heir ;  together 
with  an  eicplanatory  comment,  rcmarking  thcir  original  and 
progrcfS)  thc  reafons  upon  which  thcy  are  foundcd^  and  in 
fome  cafcs  thcir  agrcemcnt  with  thc  laws  of  othcr  natioos» 

L  The  firil  rule  is^  that  inheritanccs  ffiall  lincally  defcend 
to  the  iiluc  of  thc  pcrfon  who  laft  dicd  a^ually  feifcd^  in  ir^ 
finitum  \  but  fhall  never  lineally  afccnd. 

To  explain  the  more  clearly  both  this  and  the  fubfcquent 
•rulcs,  it  n^uft,  firft  be  obfen^cd,  that  by  law  nq  inhcritancc 
-can  veft,  nor  can  any  perfon  bc  thc  a£l:ual  complete  hcir  of 
anothcr,  tiU  the  anceftor  is  previoufly  dead.  Nemo  efi  bae-* 
-res  viventis.  Before  tbat  time  the  pcrfon  who  is  ncxt  in  thc 
linc  of  fucccflion  is  callcd  an  heir  apparent,  or  heir  prefump- 
tivc.  Hcirs  apparcnt  arc  fuch,  whofe  right  of  inheritance  is 
indcfeafible,  providcd  thcy  outlive  the  anccftor ;  as  the  cldeft 
fon  or  his  iflue,  who  muft  by  the  courfc  of  the  common  law 
be  heir  to  the  father  whcncver  he  happens  to  dic.  Heirs 
^prefumptive  are  fuch  who,  if  thc  anccftor  fliould  dic  xm- 
mediately,  would  in  the  prcfcnt  cixcumftanccs  of  things  bc 
his  heirs ;  but  whofe  right  of  inheritancc  may  bc  dcfcatcd 
by  the  contingency  of  fbme  nearer  heir  being  bom :  as  a 
brothcr,  or  nephcw,  whofe  prcfumptivc  fucceflion  may  bc 
dcftroycd  by  tl^c  birth  of  a  child  ;  or  a  daughtcr,  whofe  prc- 
fent  hopcs  may  bc  hercaftcr  cut  ofF  by  the  birtli  of  a  fon. 
Nay,  evcn  if  the  cftate  hath  dcfccnded,  by  the  dcath  of  the 
cwncr,  to  fuch  brother,  or  ncphcw,  or  daughtcr ;  in  thc 
formcr  cafcs,  thc  cftate  fhall  be  deveftcd  and  taken  away  by 
thc  birth  of  a  pofthumous  child  j  and,  in  the  latter,  it  fhalL 
ftlfo  bc  totally  dcvcftcd  by  thc  birth  of  a  poflhumous  fon  % 

•  BrOf  tit»  defcatt,  ^S* 
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We  muft  alfo  remcmber,  that  rio  perfon  can  be  properly 

fuch  an  anceftor,  as  that  an  inheritance  of  lands  or  tenemcnts 

can  be  dcriyed  from  him,  unlefs  he  hath  h^d  a£hial  feifin 

of  fuch  lands,  ckher  by  his  own  entry,  or  by  the  pofreffion  oiP 

his  own  or  his  anceftor*s  leflcc  for  years,  or  by  recciving  rent 

from  a  leffee  of  the  frechold  p  :  or  unlefs  hc  Ijath  had  what  is 

cquivalcnt  to  corporal  feifin  in  hefeditamcnts  that  are  incor- 

poreal ;  fuch  as  the  reccipt  of  rent,  a  prefentation  to  the 

church  in  cafe  of  an  advowfon  "^,  and  the  like.     But  he  (hall 

not  be  accounted  an  anccftor,  who  hath  had  only  a  bare  right 

or  title  to  enter  or  be  otherwife  feifed.    And  therefore  all  the 

cafes,  which  will  be  mentioncd  in  the.prcfent  chapter,  are 

Upon  the  fuppofition  that  the  deccafed  (whofe  inheritance  is 

now  claimed)  was  the  laft  perfon  a£tually  fcifed  thercof.  For 

the  law  requires  this  notoriety  of  pofleffion,  as  evidence  that 

the  anceftdr  had  that  propcrty  in  himfelf,  which  is  now  to  bc 

tranfmitted  to  his  heir.     Whicli  notorlety  had  fucceeded  i» 

the  place  of  the  antient  feodal  inveftiture,  whereby^  while 

ficuds  were  precarious,  the  vafal  on  the  defcent  of  lands  wa& 

formerly  admitted  in  the  lord's  court  (as  is  ftill  the  praftice 

in  Scotland)  and  thcre  receivcd  his  feifin,  in  the  nature  of  a 

renewal  of  his  anceftor's  grant,  in  the  prefence  of  the  feodal 

peers :  till  at  lcngth,  ^vhen  the  right  of  fucceilion  became  in-* 

♦defeafible,   an  entty  on  any  part  of  the  lands  within  the 

county  (which  if  difputcd  was  afterwards  to  be  tried  by  thofa 

peers)  or  other  notorious  poffeffion,  was  admitted  as  equivaJ 

lent  to  the  formal  grant  of  feifin,  and  made  the  tenant  capa-i 

ble  of  tranfmitting  his  eftate  by  defcent.   The  feifin  therefore 

Of  any  pcrion,  thus  underftood,  makes  him  the  root  or  ftock^ 

from  which  all  future  inheritance  by  right  of  blood  muft  be- 

derived :  which  is  very  briefly  expreffed  in  this  mzi\mjfeifma 

.facitjiipitem  'i 
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When  thcrcfore  a  perfon  dies  fo  fcifcd,  thc  inhcritancc 
firft  gocs  to  his  ifluc :  as  if  there  bc  Geoflfrcy,  John,  anA 
Matthew,  grandfathcr,  father,  and  fon  j  and  John  purchafcs 
lands,  and  dies ;  his  fon  Matthcw  (hall  fuccecd  him  as  hcir» 
and  not  the  grandfather  GeoSrey  ;  to  whom  thc  land  fliall 
ncver  afcend,  but  fliall  rather  efcheat  to  the  lord '. 

This  rule.  fo  far  as  it  is  aflifmativc  and  relates  to  Imcal  de« 
fcents,  is  almoft  univerfally  adopted  by  all  natibns ;  and-it 
fecms  foundcd  on  a  principle  of  natural  reafon,  tliat  (whcn- 
Cvcr  a  right  of  propcrty  tranfmiflible  to  reprefcntativcs  is  ad- 
mitted)  the  pofleflions  of  the  parents  fliould  go,  upon  thcir 
dcceafe,  in  the  firft  placc  to  their  childrcn,  as  thofe  to  whom 
they  have  given  being,  and  for  whom  they  are  therefore 
bound  to  providcr  But  the  ncgativc  branch,  or  total  cxclu^ 
fion  of  parents  and  afl  lineal  anccftors  from  fuc^ccding  to 
the  inheritance  of  their  ofl^spring,  is  pccufiar  to  our  own 
laws,  and  fuch  as  have  becn  deduced  from  thc  fame  originaL 
For,  by  the  Jewifli  law,  on  failure  of  iflue,  the  father  fuc- 
cccded  to  the  fon,  in  cxclufion  of  brethrcn,  unlefs.  onc  of 
them  marricd  thc  widow  and  raifed  up  feed  to  his  brother '. 
And,  by  the  laws  of  Rome,  in  the  firft  placc  thc  childrcn  or 
lincal  defccndahts  werc  prcfcrred  ;  and,  on  failurc  of  thcfe^ 
ihe  fathcr  and  mothcr  or  lineal  afcendants  fucceeded  together 
with  thc  brethren  and  fifters  v  •  though  by  thc  law  of  the 
twclvcs  tables  the  mother  was  originally,  on  aceount  of  her 
fex,  cxcluded  ".  Hencc  this  rulc  of  our  laws  has  bccn  cen- 
fured  and  declaimcd  againft,  as  abfurd  and  derogating  from 
thc  maxims  of  equity  and  natural  juftice  ^.  Yet  that  thcre 
is  nothing  unjuft  or  abfurd  in  it,  but  that  on  thc  contrary  it 
is  founded  upon  vcry  good  legal  reafon,  may  appcar  from 
confidering  as  well  thc  natuie  of  thc  rulc  itfelf,  as  thc  occai» 
Con  of  introducing  it  into  our  laws. 

« 

•  Litt.  §.  3.  »  Itifl.  3.  3.  I. 
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Ws  are  to  refledj  in  the  firft  placei  that  all  rules  of  fuc-* 
ceilion  to  eftates  are  creatures  of  the  civil  polity,  and  juris 
fofitivi  merely.  The  right  of  property,  which  is  gained  by 
occupancy,  extends  naturally  no  farther  than  the  life  of  the 
prefent  pofieflbr :  after  which  the  land  by  the  law  of  nature 
would  again  become  common,  and  liable  to  be  feifed  by  the 
next  occupant:  but  fociety,  to  prevent  the  mifchiefs  that 
xnight  enfue  from  a  do£lrine  fo  produdlive  of  contention,  has 
cftabliflied  convepnces»  willsj  andfucceflions ;  whereby  the 
property  originally  gained  by  pofleflion  is  continued  and 
tranfmitted  from  one  man  to  another,  according  to  the  rules 
which  each  ftate  has  refpedively  thought  proper  to  prefcribe. 
There  is  certainly  therefore  no  injuftice  done  to  individuals, 
whatever  be  the  path  of  defcent  marked  out  by  the  municipal 
law* 

If  we  next  confider  the  time  and  occafion  of  introducing 
this  rule  into  our  law,  we  ftiall  find  it  to  have  been  ground- 
cd  upon  very  fubftantial  reafons.  I  think  there  is  no  doubt 
to  be  made,  but  that  it  was  introduced  at  the  fame  time 
with,  and  in  confequence  of,  the  feodal  tenures.  For  it  was 
an  exprefs  rule  of  the  feodal  law  *,  ^dXfucceJftomsfeudi  talis 
efl  natura^  qttoi  afcendeittts  mn  fuccedunt ;  and  therefore  the 
fame  maxim  obtains  alfo  in  the  French  law  to  this  day  ^. 
Our  Henry  the  firft  indeed,  among  other  reftorations  of  the 
old  Saxon  laws,  reftored  the  right  of  fuccefllon  in  the  af- 
fcending  line  * :  but  thts  foon  fell  again  into  difufe  ;  for  fo 
carly  as  GlanviFs  time,  who  wrote  under  Henry  tlie  fecond, 
we  find  it  laid  down  as  eftabliftied  law  %  that  haereditas  nun^ 
quam  afcendit ;  which  has  remained  an  invariable  maxim  ever 
fince.  Thefe  circumftances  evidently  fliew  this  rule  to  be 
of  feodal  original ;  and,  taken  in  that  light,  there  are  fome 
arguments  in  it's  favour^  befides  thofe  which  are  drawn 

s  2  Teud.  50.  ■  LL*  Hen»  L  €,  70. 
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ter  or  laws  of  king  Henry  the  firft,  it  is  not  (like  many  Nor^ 
man  innovations)  givcn  up,  but  rathcr  cnfprccd  ".  Thc  tnic 
reafon  of  preferring  the  males  muft  be  deduced  from  fcodal 
principlcs :  ^for^  by  the  genuine  and  original  policy  of  that 
conftitution,  no  female  could  erer  fuccced  to  a  proper  fcucf  % 
inafmuch  as  they  were  incapablc  of  performing  thofe  mtlitary 
fenrices,  for  the  fake  of  which  that  fyftem  was  cftablifhcd. 
But  our  law  does  not  extcnd  to  a  total  exclufion  of  fcmales, 
as  the  Salic  law,  and  other^  where  feuds  were  moft  ftridly 
rctained :  it  only  poftpones  them  to  males ;  for,  though 
daughters  are  excludcd  by  fons,  yet  they  fuCcecd  before  any 
coliatcral  rclations  :  our  law,  like  that  of  the  Saxon  fcudifts 
beforc-mcntioned,  thus  fteering  a  middle  courfe,  betwecn  thc 
abfolute  reje£bion  of  femalcS)  and  thc  putting  them  ou  a  foot^ 
ing  with  males* 

III.  A  THiRD  rule^  or  canon  of  dj(ii^cent,  is  this ;  that 
where  there  are  two  or  more  males  in  equal  degreCi  the  eldeft 
only  fliall  inhcrit ;  but  the  females  all  togethcn 

As  if  a  man  hath  two  fons,  Matthew  and  Gilbert,  andtw^ 
daughters,  Margarct  and  Charlotte,  and  dies ;  Matthew  hia 
cldeft  fon  (hall  alone  fucceed  to  his  eftate,  in  cxclufion  of 
Gilbert  the  fecond  fon  and  both  the  daughters ;  but»  if  both 
the  fons  die  without  ifiue  before  the  father,  the  daughters 
Margaret  and  CbarlQtte  iball  botb  inherit  the  eftate  as  co<i 
parceners  ^ 

This  right  of  primogcniturc  in  malcs  feems  antiently  to 
have  only  obtained  among  the  Jews,  in  whofe  conftitution 
the  cldeft  fon  had  a  double  portion  of  the  inheritance  t ;  in 
thc  famc  manner  as  with  us,  by  thc  laws  of  king  Hcnrjr 
the  firft  ^i  the  eldeft  fon  had  the  capitalfee  or  pdncipal  feud 
of  his  fatber^s  poficflionsi  and  no  other  pre-cminence  ;  an4 

■  f.  70«  P  Selden.  i^Juct*  S^r,  €%  $% 
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as  the  eldeft  daughter  had  afterwards  the  prmcipal  manfion» 
^when  the  eftate  defcended  in  coparcenary '.  The  Greek&» 
the  R^mans,  the  Britons,  the  Saxons^  and  even  orjginally  the 
feudifts,  divided  the  lands  equally  ;  fome  among  allthe  chil- 
jdren  at  large,  fome  among  the  males  only.  This  is  certain- 
Jy  the  moft  obyious  and  natural  way ;  and  has  the  appearance, 
at  leaft  iu  the  opmion  of  younger  brothers^  of  the  greateft 
impartiality  and  juftice.  But  when  «the  emperors  began  to 
create  honorary  feuds,  or  titles  of  nobility,  it  was  found  ne- 
cefTary  (in  order  to  preferve  their  dignity)  to  make  them  im- 
partible  %  or  (as  they  ftiled  them)  feuda  individua^  and  in 
confequence  defcendible  to  the  eldeft  fon  alone.  This  ex- 
ample  was  farther  enforced  by  the  inconveniencies  that  at- 
lended  the  fplitting  of  eftates  ;  namcly,  the  divifion  of  thc 
mHitary  fervices,  the  multitude  -oi  infant  tenants  incapable 
of  performing  any  d«ty,  the  confequential  weakening  of  thc 
ftrength  of  the  kihgdom,  and  the  inducing  younger  fons  to 
take  up  with  the  buGnefs  and  idlenefs  of  a  country  life,  in- 
ftead  of  being  ferviceable  to  themfelves  and  the  public,  by 
engaging  in  mercantile,  in  military,  in  civil,  or  in  ecclefiaf- 
tical  employments  ^  Thefe  reafons  occafioned  an  almoft  to- 
tal  change  in  the  method  of  feodal  inheritances  abroad  ;  fo 
that  the  eldeft  male  began  univerfally  to  fucceed  to  the 
whole  of  the  lands  in  all  military  tenures  :  and  in  this  con- 
dition  the  feodal  conftitutiou  was  eftablifhed  in  England  by 
William  the  conqucror. 

Yet  we  £nd,  that  focage  eftates  frequently  defcended  to 
acll  the  foos  jequally,  fo*IateIy  as  when  Glanvil'*  \vrote,  in  the 
reign  of  Henry  the  fccond  ;  and  it  is  mentioned  in  fhe  mir- 
ror  ^  ;is;i  part  o£  our  antient  conftitution,  that  knights'  fees 
(hould  defcend  to  the  cldeft  fon,  and  focage  fees  ftiould  be 
partible  among  thc  male  children. "  However  in  Henry  thc 
third's  time  we  find  by  Brafton  *  that  focage  lands,  in  imita- 
tion  of  lands  in  chivalry,  had  almoft  entircly  fallen  into  ^he 
right  of  fucceilioo  by  primogeniture,  as  the  law  now  ftand^ : 

»  Glanv»i.  /.  7«  (.  3.  »  /.  7.  c,  3. 
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pxccpt  in  Kcnt,  wherc  they  gloried  in  thc  prcCbrvation  o£ 
their  antient  gavciicind  tenure,  of  which  a  principal  brandi 
was  the  joint  inherrtancc  of  ali  the  fons  ^ ;  and  except  in  fome 
particular  manors  and  townfhips,  wherc  their  local  cuftoms 
continued  the  dejGcrent^  fometimcs  to  all,  fometimes  to  the 
youngeft  fon  only,  or  in  other  more  iingular  mcthod^  of 
fucceffion.  ' 

As  to  thc  females,  they  are  ftill  lcft  as  they  were  by  the  an^ 
ticnt  law  :  for  they  wcre  all  cqually  in^apable  of  performing 
any  perfonal  fervice  }  and  therefore  one  main  reafon  of  pre- 
/crring  thc  eldeft  ceafing,  fuch  preference  would  havc  bcen 
injurious  to  the  reft :  and  thc  other  principal  purpofe,  the 
prevention  of  the  too  minute  fubdividon  of  eftates,  was  left 
to  be  confidercd  and  provided  for  by  the  lords,  who  had  the 
difpofal  of  thefe  female  hcireiTes  in  marriage.  However,  tfae 
fucceffion  by  primogcniturc,  even  among  females,  took  place 
as  to  the  inheritance  of  the  cro vn  * }  whcrein  the  neccffity  of 
&  fole  and  deterniinate  fucceilion  is  as  grcat  in  the  one  fez  zm 
fhe  othcr.  And  the  right  of  fole  fucceffion,  though  not  of 
primogeniture,  was  alfo  cftablifhcd  with  refped  to  female 
dignities  and  titles  of  honour.  For  if  a  man  holds  an  earl- 
dom  to  him  and  the  heirs  of  his  body,  and  dies,  leaving  onlj 
daughters ;  tlie  eldeft  fhall  not  of  courfe  be  countefs,  but  thc 
dignity  is  in  fufpence  or  abeyance  till  the  king  ihall  dedare 
his  pleafure  ;  for  he,  being  thc  fountain  of  honour,  may  con- 
fer  it  on  which  of  them  he  pleafes  '.  In  which  difpofition  is 
J>referved  a  ftroiig  trace  of  the  antient  law  of  feuds,  before 
their  defcent  by  primogeniturc  even  among  the  males  waa 
eftabliftied ;  namely,  that  the  lord  might  befto"^  them  on 
which  of  the  fons  he  thought  proper — ^^  progrejfum  ejiy  uf 
**  adjllios  devenirety  in  qtieni  fcilicet  dominus  fjoc  vellet  beneficitm 
**  conjirmare^  !* 

IV.  A  FOURTH  rule,  or  canon  of  dcfccnts,  is  this  $  that 
the  lineal  defcendants^  in  infimtumy  of  any  peribn  dcccafed 
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fhall  reprcfent  their  anceftor  5  that  is,  Ihall  ftand  in  the  femi 
place  as  the  perfon  iumlelf  would  have  done^  had  he  been 
iiving. 

Thus  riie  child»  grandchiid,  or  great  grandchild  (eithet 
ypaie  or  femak)  of  the  eldeft  fon  fucceeds  before  theyounger 
fon,-  and  fo  in  in/lmtum  ^.  And  thefe  rcprcfentatives  fliaB 
take  neither  more  nor  lefs,  but  juft  fo  much  as  thcbr  princi- 
pal6  would  have  done.  As  if  there  be  two  fifters,  Margaret 
«nd  Charlotte  ;  and  Margaret  diesj  lcaving  fix  daughters  ; 
and  then  John  Stiles  the  father  of  the  two  fiftcrs  dces,  with^ 
out  other  iflue  :  thefe  fix  daughters  fball  takc  among  them 
exzfklj  the  fame  ^s  their  mother  Margaret  would  have  done, 
had  flie  been  living  j  that  i§,  a  moiety  of  the  lands  of  John 
Stiles  in  coparccnary  :  fo  that,  upon  partitlon  made,  if  thc 
land  be  divided  into  twelve  parts,  thereof  Qiarlotte  the  fur- 
viving  fifter  fliall  have  fix,  and  her  fix  nieces,  the  daughter^ 
of  Margaret,  one  apiece, 

This  taking  by  reprefentation  is  called  fucceffion  tnJHrpes 
according  to  the  roots ;  fince  all  the  branches  inherit  the 
famefharethat  their  root,  whom  they  reprefent,  would  havc 
done.  And  in  this  manner  alfo  was  the  Jewifli  fucceflion 
direfted  •*  5  but  the  Roman  fomewhat  differed  from  it,  In 
the  defcending  line  the  right  of  reprefentation  continued  in 
injinitum^  and  the  inheritance  ftill  defcended  injlirpes :  as  if 
pne  of  three  daughters  died,  ieaving  ten  children,  and  then 
the  father  died  :  the  two  furviving  daughters  had  each  onc 
third  of  his  efFefts,  and  the  ten  grandchildren  had  the  re«* 
maining  third  divided  between  them.  And  fo  among  colla- 
terals,  if  any  perfon  of  equal  degree  with  the  perfons  repre- 
fented  were  ftill  fubfrfting,  (as  if  the  deceafed  left  one  bro- 
ther,  and  two  nephews  the  fons  of  another  brother)  the  fuc- 
ceflion  was  ftill  guided  by  the  roots :  but,  if  both  the  bre- 
thren  were  dead  leaving  ifliie,  then  (I  apprehend)  their  re- 
prefentatives  in  equal  degree  became  themfclves  principals^ 

■ 
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and  Oiared  the  inheritance  ptr  capitay  tfaat  is,  Ihare  and  fliarc 
alike  }  they  being  themfelves  now  the  next  in  degree  to  the 
auceftor,  in  their  own  right,  and  not  hj  right  of  reprefents^ 
tion^.  Soy.if  the  next heirs  otTitius  be  fix  nieces,  three  by 
onc  fifler)  two  by  another,  and  one  by  a  thifd ;  his  htherit- 
ance  by  the  Roman  law  was  divided  into  6x  parts,  and  one 
giren  to  each  of  the  nieces  :  whereas  the  law  of  England  iit 
this  cafe  wonld  ftill  divide  it  only  into  three  parts>  and  diftri^ 
bute  itperJHrpeSy  ihm%  one  third  to  the  three  children  whe 
reprefent  one  fifter,  a«other  ^ird  to  the  two  who  reprefent 
thc  fecond,  and  the  remaining  third  to  the  oge  child  who  is 
the  fole  reprefentative  of  her  mother. 

This  mode  of  rcprefentation  is  a  ncceJTary  confequence  of 
4he  double  preference  gzven  by  onr  law,  iirft  to  the  male  if« 
fue,  and  next  to  the  firftbom  among  the  males,  to  both 
which  the  Roman  law  is  a  ftranger.  For  if  all  the  children 
of  three  fifters  were  in  England  to  claim  per  capita,  in  their 
Qwn  right  as  next  of  kin  to  the  anceftor,  without  any  re- 
ipect  to  tbe  ftocks  from  whence  they  fprung,  and  thofe  chil- 
drcn  were  partly  male  atid  partly  female  ;  then  the  eldeft  malc 
aniong  them  would  exchide  not  only  his  own  bretbrcsi  and 
fifters»  but  all  the  ifiue  of  tlie  other  two  daughters ;  or  elfe 
thc  law  in  this  inftance  muft  be  iuconfiftent  with  itfelf,  and 
depart  &om  the  preference  which  it  conftantly  gives  to  the 
males,  and  the  firftbom,  among  perfons  in  equal  degree. 
Whereas,  by  dividing  the  inheritance  according  to  the  roots» 
oT^irpeSy  the  rule  of  defcent  is  kept  uniform  and  fteady :  thc 
ilFue  of  the  cldeft  fon  excludes  all  other  pretenders,  as  the  foii 
himfelf  (if  living)  would  have  done  ;  but  the'  iffue  of  two 
daughters  divide  the  inheritance  betwecn  them,*  proyided 
their  mothers  (if  living)  would  have  done  the  fame :  and 
among  thefe  feveral  iffues,  or  reprefentatives  of  the  refpeftivc 
roots,  the  fame  preference  to  males  and  the  fame  right  of  pri- 
mogenUure obtain,  as would havcobtained  at  the  firft  amopg 
the  roots  thenifelves,  the  fons  or  daughters  of  the  deceafed. 
As  if  a  man  hath  two  fons,  A  and  B,  and  A  dies  leaving  two 
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f6ns,  andthen  tfae  grandfather  dies;  now  the  eldeft  fon  of  A 
ihall  fucceed  to  the  whole  of  his  grandfather^s  eftate :  and  if 
A  had  left  only  two  daughters^  they  ihould  have  fucceeded 
alfo  to  equal  moieties  of  the  whole,  in  exclufion  of  B  and 
his  iflue.  But  if  a  man  hath  only  three  daughters,  C,  D, 
and  £ ;  and  C  dies  leaving  two  fons>  D  leaving  two  daugh* 
terS)  and  £  leaving  a  daughter  and  a  fon  who  is  younger  thaa 
his  lifter :  here  when  the  grandfather  dies,  the  eldeft  fon 
of  C  ftiall  fucceed  to  one  third^  in  exclufion  of  the  younger; 
the  two  daughters  of  D  to  another  third  in  partnerfhip }  and 
ihe  fon  of  £  to  the  remaining  third,  in  exclufion  of  his 
clder  fifter.  And  the  fame  right  of  reprefentation'')  guided 
and  reftrained  by.the  fame  rules  of  dcfcent^  prevails  down- 
wards  in  if^nitum* 

Yet  this  right  does  not  appear  to  havc  heen  thoroughly 
eftablifhed  in  the  time  of  Henry  the  fecond^  when  Glanvil 
wrote :  and  therefore,  in  the  title  to  the  crowii  efpecially,  wc 
find  frequent  contefts  between  the  younger  (but  furviving) 
brother  and  his  nephew  (being  the  fon  and  reprefentative  of 
the  elder  deceafed)  in  regard  to  the  inheritance  of  their  com- 
inon  anceftor ;  for  the  uncle  is  certainly  nearer  of  kin  to  the 
common  ftock^  by  one  degree,  tban  the  nephew  \  though  the 
nephew,  by  reprefehting  his  father^  has  in  him  the  right  of 
primogeniture.  The  uncle  alfo  was  ufually  better  able  to 
perform  the  fervices  of  the  fief ;  and  befides  had  frequently  fu«- 
perior  intereft  and  ftrength^  to  back  his  pretenfions  and  crufb 
the  right  of  his  nephew.  And  even  to  this  day,  in  the  lower 
Saxony,  proximity  of  blood  takes  place  of  reprefentative  pri- 
mogeniture ;  that  is,  the  younger  furviving  brother  is  ad- 
mitted  to  the  inheritance  before  the  fon  of  an  cldcr  deceafed : 
which  occafioned  *the  difputes  betwecn  the  two  houfcs  of 
Mecklenburg,  Sch^erin  andStrelitz,  in  1692^*  Yet  Glan- 
vil|  with  us,-even  inthe  twelfth  century,  feems/  todeclare 
for  the  right  of  the  nephew  by  reprefentation ;  provided 
the  eldeft  fon  had  not  reccived  a  provifion  in  lands  from  his 
father,  (or  as  the  civil  law  would  caU  it)  had  not  been  foris- 
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familbted,  in  liis  lifetimc.  King  Jc^,  howcrcr,  who  kcpt 
h-is  Tiepbew  ArthuT  from  the  throite,  by  dirputing  this  right 
of  rcprefentation,  did  all  in  his  power  to  abolifii  it  through* 
out  die  realm  ^ :  but  in  the  time  of  his  fon,  king  Hcnry  the 
third,  wc  find  thc  rule  indifputably  fcttled  in  the  manacr  wc 
have  here  hiid  it  do^\Ti  *,  and  fo  it  has  continiicd  cvcr  £nce« 
And  thus  much  for  lincal  <lcfcents. 

V.  A  FiFTH  ruic  is,  that  on  failurc  of  liiical  dcfccndants, 
or  iiluc,  of  thcpcrfon  laft  feifed,  the  inheritancc  ihall  defcend 
to  his  coliateral  relatious,  bcing  of  thc  blood  of  tbc  firft  pur« 
chafor ;  fttbje&  to  thc  threc  preceding  rulcs. 

Tiius  if  Geoflrcy  Stiles  purchafes  land,  and  it  dcfccnds 
to  John  Stiles  his  fon,  and  John  dies  feifed  thereof  without 
iflttc  ;  whoevcr  fucceeds  to  this  liilieritance  muft  be  of  the 
blood  of  Gcoflrcy  the  firft  purciiafor  of  this  family  \  Thc 
£xft  purchafor,  perquifitor^  is  he  who  firft  acquired  tlie  eftate 
to  his  family,  whethcr  the  fame  was  transferred  to  him  hj 
fale  or  by  gift,  or  by  any  other  mcthodi  except  only  that  of 
dcfccnt, 

This  is  a  riilc  almoft  peculiar  to  our  own  laws,  and  thofc 
■of  a  fimilar  original.  For  it  was  cntirely  unknown  among 
thc  Jews,  Grecks,  and  Romans :  none  of  whofe  laws  looked 
^ny  farthcr  than  the  pcrfon  himfelf  who  died  feifed  of  the 
eftatc :  but  affigned  him  an  heir,  without  confidcring  by  what 
title  hc  gaincd  it,  or  from  what  anceftor  he  derived  it.  But 
the  law  of  Normandy  ^  agrees  with  our  law  in  this  refpcft : 
nor  indced  is  that  agrccment  to  bc  wondered  at,  Cnce  thc 
law  of  defccnts  in  both  is  of  feodal  original  \  and  this  rulc  or 
canon  cannot  otherwife  bc  accounted  for  than  by  rqcurring 
to  fcodal  principlcs. 

"When  feuds  firft  began  to  be  hcrcditary,  it  was  madc  sl 
neceflary  qualification  of  the  heir,  ^iio  would  fuccced  to  x 
fcud,  that  hc  fliould  be  oF  thc  blood  of,  that  is  iineally  dc« 
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fcended  from»  the  firfl:  feudatory  or  purchafon     In  confe« 

quence  whereof,  if  a  vafal  died  feifed  of  a  feud  of  his  own 

acquiring»  oftfeudum  nowm,  it  could  not  defcend  to  any  bul 

his  own  ofispring ;  no»  not  even  to  his  brother^  becaufe  .he 

was  not  defcended)  nor  derived  his  blood,  from  the  firft  ac- 

quirer.     But  if  it  wTLsfeudum  anitquum,  that  is,  one  defcended 

to  the  vafal  fiom  his  anceftors,  then  his  brother,  or  fuch 

other  coUateral  rektion  as  was  defcended  and  derived  his 

blood  from  the  firft  feudatory,  might  fucceedtofuch  inherit- 

ance.    To  this  purpofe  fpeaks  the  following  rule ;  "  frater 

**  fratri^  Jtne  legitimo  haerede  defunHoy  in  beneficio  quod  eorum 

•*  patris  fuit  fuccedat :  Jin  autem  unus  efrairtbus  a  dominofeu'- 

*'  dum  acceperitj  eo  defunBoJine  legitimo  baeredey  frater  ejus  in 

<*  feudum  non  fuccedit  ™."     The  true  feodal  reafon  for  whxch 

rule  was  this ;  that  what  was  given  to  a  man,  for  his  perfonal 

{ervice  and  perfonal  merity  ought  not  to  defcend  to  any  but 

the  heirs  of  his  perfon.     And  therefore^  as  in  eftates-tail, 

(which  a  proper  fcud  very  much  refembled)  fo  in  the  feodal 

donation,  *^  nomen  haeredls^  in  prima  invejiitura  exprejfum^ 

*^  tantum  ad  defcendentes  ex  corpore  primi  vafalli  extefuiitur ;  et 

^*  not^  ad  coJiateraleSy  ni/t  esc  corpore  primi  vafalli  ftve  flipitu 

**  difcendant  °  .•"    the  will  of  the  donor,    or  original  lord, 

(when  feuds  were  turned  from  life  eftates  into  inheritances) 

not  being  to  make  them  abfolutely  hereditary,  like  the  Ro-> 

man  allodium^  but  hereditary  only  fub  modo ;  not  hereditary 

to  the  coUateral  relations,  or  lineal  anceftors,  or  hufband,  or 

wife  of  the  feudatory^  but  to  thc  iHue  defcended  from  hisi 

body  only. 

HowEVER,  in  procefs  of  timc,  when  the  feodal  rigour  was 
in  part  abated,  a  method  was  invented  to  let  in  the  collaterai 
relations  of  the  grantee  to  the  inheritance,  by  granting  him 
^feudum  ncvum  to  hold  utfeudum  antiquum:  that  is,  with  al^ 
the  qualities  annexed  of  a  feud  derived  from  his  anceftorsj 
and  then  the  coUateral  relations  were  admitted  to  fucceed 
even  in  infinitumj  becaufe  they  might  have  bcen  of  the  blood 
of,  that  is  defcended  from,  the  firft  imaginary  purchafor.  For 

»  I  Fend»  z.  §*  a^  n  Crag.  /.  i.  /.  9.  §.  36. 
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fince  it  is  not  afccrtained  in  fuch  general  grantSj  whether  thit 
feud  {hall  be  held  Mt  feudum  paternum  ox  feudum  avitufH^  buC 
vtfeudum  antiquum  merely ;  as  a  feud  of  indefinlte  antiquity  9 
that  isy  fince  it  is  not  afcertained  from  which  of  the  anceftors 
of  the  grantee  this  feud  ihail  be  fuppofed  to  have  defcended; 
the  law  will  not  afcertain  it,  but  will  fuppofe  anj  of  JUs  an-* 
ceftors,  pro  re  nhta^  to  have  becn  the  fitft  purchafor  \  and 
therefore  it  admits  any  of  his  collateral  kindred  (vtrfao  have 
the  other  neceflary  rcquifites)  to  the  inheritancCj^  becaufe 
every  coUateral  kinfman  muft  be  defcetu}ed  from  fome  one  of 
his  lineal  anceftors. 

Of  this  nature  are  all  the  grants  of  fee-fimple  eftates  of 
tfais  kingdom ;  for  there  is  now  in  the  law  of  England  no 
fucfa  thing  as  a  grant  of  zfeudum  navum,  to  be  held  ut  navum; 
unlefs  in  the  cafe  of  a  fee-tail^  and  there  we  fee  that  this  nile 
18  ftridly  obferved,    and  none  but  the  lineal  defcendaittg 
of  the  firft  donee  (or  purchafor)  are  admitted  j  but  «verjr 
grant  of  lands  in  fee-fimple  is  with  us  a  feudum  novum  to  be 
faeld  ut  antiquum,  as  a  feud  whofe  antiquity  is  indefinite:  and 
therefore  the  collateral  kindred  of  the  grantee,  or  defcendants 
from  any  of  his  lineal  anceftors^  by  whom  the  lands  might 
faave  poffibly  been  purcfaafed,  are  capable  of  being  cailed  to 
the  inheritance. 

Tet,  when  an  eftate  hatfa  really  defcended  in  a  courfe  of 
inheritance  to  the  perfon  laft  feifed,  the  ftrid  rule  of  the 
feodal  law  is  ftill  obferved  ;  and  none  are  admitted,  but  tfac- 
heirs  of  thofe  througfa  whom  the  inheritance  faath  pafled :  for 
all  otfaers  faave  demonftrably  none  of  the  blood  of  the  firft 
purchafor  in  them,  and  therefore  fhall  never  fucceed.  As, 
ff  lands  come  to  John  Stiles  by  defcent  from  his  mother  Lucy 
Baker,  no  relation  of  his  father  (as  fucfa)  (hall  ever  be  his 
hcir  of  thefe  lands ;  and,  vice  verfa,  if  they  defcended  from 
his  father  GeofFrey  Stilcs,  no  relation  of  his  mother  (as  fuch) 
fliall  ever  be  admitted  thereto ;  for  his  father's  kindred  have 
none  of  his  mother^s  blood,  nor  havc  his  mothcr^s  rclations 
any  fhare  of  his  father^s  blood.  And  fo,  if  the  eftate  defcend- 
ed  from  his  father's  father,  George  Stiles  i  the  relations  of 
his  fathcr^s  mother,  Cecilia  Kempc,  fhall  for  thc  fame  reafon 
aever  be  admittcd,  but  only  thofc  of  his  father's  fathcr.  This 
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is  alfo  the  rule  of  the  French  law  %  which  is  derived  frosn 
the  fame  feodal  fountain. 

Here  we  may  obferve,  that  fo  far  as  tfae  feud  \%  really  ati» 
tiquum,  the  law  traces  it  back,  and  will  not  fufFer  any  to  iar 
herit  but  the  blood  of  thofe  anceftors^  from  whom  the  feud. 
was  conveyed  to  the  late  proprietor.  Butwhen,  through 
lcDgth  of  time,  it  can  trace  it  no  farther ;  as  if  it  be  not 
known  whether  his  grandfather^  George  Stiles^^inherited  it 
from  his  fsther  Walter  Stiles,  or  his  mother  Chriftian  Smith^ 
OT  if  it  appear  that  his  grandfather  was  the  firft  grantec^  and 
fo  took  it  (by  the  general  law)  as  a  feud  of  indefinite  anti- 
quity ;  in  either  of  thefe  cafes  the  law  admits  the  defcendant» 
of  any  anceftor  of  George  Stiles,  either  paternal  or  mater« 
nal^  to  be  in  their  due  order  thc  heirs  to  John  Stiles  of  this 
eftate  :  becaufe  in  the  iirft  cafe  it  is  really  uncertain,  and  in 
the  fecond  cafe  it  is  fuppofed  to  be  uncertain^  whether  the 
grandfather  derived  his  title  from  the  part  of  his  father  or 
his  xnother. 

This  then  is  the  great  and  general  principle>  upon  which 
the  law  of  coilateral  inheritances  depends;  that^  upon  failure 
of  ifTue  in  the  laft  proprietor,  the  eftate  (hall  defcend  to  tlie 
blood  of  the  firft  purchafor  *j  or,  that  it  ihall  refult  back  to 
the  heirs  of  the  body  of  that  anCeftor,  from  whom  it  either 
really  has>  or  is  fuppofed  by  fi£tion  of  law  to  have  originally 
defcended :  according  to  the  rule  laid  down  in  the  year 
books',  FitzherbertS  Broot',  andHale%  "  that  he  who 
*«  would  have  been  heir  to  the  father  bf  the  dcceafcd"  (and, 
of  courfe,  to  thc  mothcr,  or  any  other  real  or  fuppofed  pur- 
chafing  anceftor)  "  (hall  alfo  be  heir  to  the  fon  •,"  a  maximj 
that  will  hold  univerfally,  except  in  the  cafe  of  a  brother  or 
iifter  of  the  half  blood,  which  exception  (as  we  fhall  fec  here- 
after)  depends  upon  very  fpecial  grounds. 

The  rules  of  inherrtance  that  remain  are  only  rules  of  evi- 
dence,  calculated  to  inveftigate  who  the  purchafing  anceftor 
was  *,  which  infeudls  vere  atJtiquis  has  in  procefs  of  time  bcca 
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fergotten,  ancl  is  fuppofed  fo  to  bc  In  feuds  that  are  hcld  ut 

antiquis^ 

VL  A  siXTH  rule  or  canon  therefore  i»,  that  thc  collateral 
heir  of  the  perfon  laft  feifed  muft  be  his  ncxt  collateral  kini^ 
man,  of  the  whole  blood^ 

FiRST,  hc  muft  be  his  next  collateral  kinfman,   either 
perfonally  or  jure  reprefentationis  ;    which  proximity  is  rec- 
koned  according  to  the  canonical  degiecs  of  confanguinity 
before-mentiorled.     Thcrefore,  the  brother  being  in  the  firft 
degrec,  he  and  his  defcendants  fhall  exclude  the  uncle  and 
his  iflue,  who  is  only  in  the  fecond.     And  herein  confifts^ 
the  true  reafon  of  the  different  methods  of  computing  the  de- 
grees  of  confanguinity,  in  the  civil  law  on  the  one  hand,  and 
in  the  canon  and  common  laws  on  the  other.     The  civil  law 
tegards  confanguinity  principally  with  refpeft  to  fuccefiionsy 
and  thercin  very  naturally  confiders  only  the  perfon  deccafed, 
to  whom  thc  relation  is  claimed :  it  therefore  counts  the  de- 
grces  of  kindred  according  to  thc  number  of  perfons  through 
whom  the  claim  muft  be  derived  from  him  \  and  makes  not 
only  his  great  nephew  but  alfo  his  firft  coufin  to  be  both  re* 
lated  to  him  in  the  fourth  degree  \  becaufe  thcrc  are  thrce  pcr* 
Ibns  between  him  and  cach  of  thcm.      The  canon  law  re« 
gards  confanguinity  principally  with  a  view  to  prevcnt  incef- 
tuous  marriagcsj  between  thofc  who  have  a  large  portion  of 
rfie  fame  blood  running  in  their  refpeftivc  veins ;  and  there- 
forc  looks  up  to  the  author  of  that  blood,  or  thc  common  an* 
ceftor,  reckoning  the  degrees  from  him :  fo  that  the  great 
tiephew  is  related  in  the  third  canonical  degree  to  the  perfon 
propofcd,  and  thc  firft-coufin  in  the  fecond  \  the  former  being 
diftant  threc  degrces  from  thc  common  anceftor,  (thc  father  of 
th^  propoftus)  and  thcrefore  deriving  only  one  fourth  of  his^ 
blood  from  thc  fame  fountain ;  the  latter,  and  alfo  th&prcp9^ 
Jitus  himfelf,  being  each  of  them  diftant  only  twodegrec»from 
the  common  anceftor,  (the  grandfather  of  each)  and  thcreforo 
having  one  half  of  each  of  thcir  bloods  the  fame;  The  com-s 
mon  law  regards  confanguinity  principally  with  refpeft  to  de-» 
fcents ;   and,  having  therein  the  fame  objcft  in  vicw  a^  thc 
clvil,  it  may  fecm  as  if  it  ought  to  jproceed  according  to  tke 
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civil  computation.     But  as  it  alfo  rcfpca§  the  purcliafing  an- 
ceftor,  from  whom  thc  ellate  was  deriVed,  it  therein  rcfcmbles 
thc  canon  law,  and  therefore  counts  it's  degrees  in  the  famc 
mariner.  Indeed  the  defignation  of  perfon,  in  fceking  for  the 
next  of  tin,  will  come  to  exadHy  the  fame  end  (though  the 
degrees  will  be  differently  numbered)  whichcver  method  of 
computation  we  fuppofe  the  law  of  England  to  ufc  5  fince  thc 
right  of  reprefentation,  of  the  parent  by  the  iffue,  is  allowed 
to  prevall  in  infinitum.     This  allowance  was  abfolutely  ne- 
ceffary,'  elfe  therc  would  have  frequently  been  njany  claimants 
in  exaftly  thc  fame  dcgree  of  kindred,  as  (for  inftance)  uncles 
and  nephews  of  the  deceafed  j  which  multiplicity,  though  no 
jonatcrial  inconvenience  in  the  Roman  law  of  partible  inherit- 
ances,  yet  would  have  been  produ£tive  of  endlefs  confufion 
where  the  right  of  fole  fucceflion,  as  with  us,  is  cftablifticd. 
Thc  iffue  or  defcendants  therefore  of  John  Stiles'8  brother  are 
all  of  them-  in  the  firft  degrce  of  kindred  with  rcfpeft  to  in- 
.  heritances,  thofe  of  his  uncle  in  the  fecond,  and  thofe  of  his 
great  uncle  in  the  third  ;  as  their  refpedive  anceftors,  if  liv- 
ing,  would  have  been  \  and  are  feverally  called  to  the  fuc- 
ceffion  iri  right  of  fuch  their  reprefentative  proximity. 

The  right  of  rcprefcntation  bcing  thus  eftablifhed,  the  for- 
mcr  part  of  thc  prefent  rulc  amounts  to  this  \  that,  on  failure 
of  ifiue  of  the  perfon  laft  feifed,  the  inheritanceihall  defcend 
to  thc  other  fubfifting  iflue  of  his  next  immediate  aiiceftor. 
Thus,  if  John  Stiles  dies  without  iffue,  his  eftatc  ftiall  dcfcend 
to  Francis  his  brother,  or  his  reprefentatives ;  he  being  lir 
neally  defcended  from  Geoffrcy  Stiles,  John's  next  immediate 
anccftor,  or  father.  On  failure  of  brcthrcn,  or  filters,  and 
their  iffue,  it  fliall  defccnd  to  the  uncle  of  Jojin  Stiles,  the 
lineai  dcfcendant  of  his  grandfatlier  George,  and  fo  on  in  in^- 
finitum*  Very  fimilar  to  which  was  tho*  law  of  inhcritance 
among  thc  antient  Gcrmans,  our  progenitprs :  "  haeredesfuc* 
<*  cejforefquiy  fui  cuique  liberiy  et  nullum  teflamentum  :  ft  liberi 
"  nonfunti  proximus  ^radus  inpoffeffioneyfraires^  p^trui^  avun^ 
««  tuUK'' 
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Now  here  it  muft  bc  obferved,  that  the  lineal  anceftors» 
though  ^according  to  the  firft  rule)  incapable  themfelves  of 
fucceeding  to  the  eftate,  becaufe  it  is  fuppofed  to  have  abready 
paiTed  them,  are  yet  the  common  ftocks  firom  which  the  next 
fucceffor  muft  fpring.     And  therefore  in  the  Jewifli  law, 
which  in  this  refpeft  entirely  correfponds  withours",  thefather 
or  other  lineal  anceftor  is  himfelf  faid  to  be  the  heir,  though 
long  fince  dead,  as  being  reprefented  by  the  perfons  of  his  if- 
fue  5  who  are  held  to  fucceed  not  in  their  own  right8>  as  brc- 
thren,  uncles,  ^c^  but  in  right  of  reprefentation,  as  the  off- 
fpring  of  the  father,  grandfather,  tifcy  of  the  deceafed  "^,  But, 
though  the  common  anceftor  be  thus  the  rootof  the  inherit- 
ance,  yet  with  us  it  is  not  ueceffary  to  name  him  in  making  out 
the  pedigrec  or  defcent.  For  the  defcent  between  two  brothers 
is  held  to  be  an  immediate  defcent  j  and  therefore  title  Aiay  be 
madc  by  one  brother  or  his  reprefentatives  to  or  through  ano- 
ther,  without  meutioning  their  common  father  *.     If  Geof- 
frey  Stiles  hath  two  fons,  John  and  Francis,  Francis  may 
claim  as  heir  to  John,  without  naming  thcir  father  Geofircy  > 
and  fo  thc  fon  of  Francis  may  claim  as  coufin  and  heir  to 
Matthew  the  fon  of  John,  without  naming  the  grandfathcr  j 
v/z.  as  fon  of  Francis,  who  was  the  brother  of  John,  who 
was  the  father  of  Matthew.  But  though  thc  common  anceftors 
are  not  named  in  deducing  the  pedigree,  yct  the  law  ftill  re- 
fpefts  them  as  the  fountains  of  inheritable  blood  :  and  therc- 
fore,  in  order  to  afcertain  the  collateral  heir  of  John  Stiles,  it 
is  firft  neceffary  to  recur  to  his  anceftors  in  the  firft  degree  j 
and  if  they  have  left  any  other  iffue  befides  John,  that  iflue 
will  be  his  heir.     On  default  of  fuch,  we  muft  afcend  one 
ftep  higher,  to  the  anccftors  in  the  fecond  degrec,  and  then 
to  thofe  in  the  third,  and  fourth,  and  fo  upwards  in  infinitum ; 
till  fome  couple  of  anceftors  be  found,  who  have  other  iffue 
defcending  from  thftn  befides  the  deccafed,  in  a  parallel  or 
Collateral  line.     From  thefe  anceftors  the  heir  of  John  Stiles 
muft  derive  his  defcent ;  and  in  fuch  derivation  the  fame 
rules  muft  be  obfcrvcd,  with  r^gard  to  fex,  primogeniture, 
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and  reprefentation,  that  have  before  been  laid  down  with  regard 
to  lineal  defcents  from  the  perfon  of  the  laft  proprietor. 

BuT,  fecondly,  the  heir  need  not  be  the  neareft  kinfman 
abfolutely,  but  ovAyfuh  modo;  that  is,  he  muft  be  the  neareft 
linfman  of  the  whole  blood ;  for,  if  there  be  a  much  nearer 
kinfman  of  the  half  blood,  a  diftant  kinfman  of  the  whole 
blood  ftiall  be  admitted,  and  the  other  entireiy  excluded :  nay, 
the  eftate  'ihall  efcheat  to  the  lord,  Iboner  than  the  half  blood 
fhaU  inherit. 

A  kinsma;n  of  the  whole  blood  is  he  that  is  derived,  not 
cnly  from  the  fame  anceftor,  but  from  the  fame  couple  of  an* 
ceftors.  For,  as  every  man's  own  blood  is  compounded  of 
the  bloods  of  his  refpe£live  anceftors,  he  only  is  properly  of 
the  whole  or  entire  blood  with  another,  who  hath  (fo  far  as 
the  diftance  of  degrees  will  permit)  all  the  fame  ingredienta 
in  the  compofition  of  his  blood  that  the  other  hath.  Thus, 
the  blood  of  John  Stiles  being  compofed  of  thofe  of  GeoflTrey 
Stiles  his  father  and  Lucy  Baker  his  mother,  therefore  hia 
broCher  Francis,  being  defcended  from  both  the  fame  parents, 
liath  entirely  tlie  fame  blood  with  John  Stiles  ;  or  he  is  his 
brother  of  the  whole  blood.  But  if,  after  the  death  of  Geof- 
frey,  Lucy  Baker  the  mother  marries  a  fecond  huftiand, 
Lewis  Gay,  and  hath  iftue  by  him  ;  the  blood  of  this  iiTue, 
being  compounded  of  the  blood  of  Lucy  Baker  (it  is  true)  on 
the  one  part,  but  that  of  Lewis  Gay  (inftead  of  GeofFrey 
Stiles)  on  the  other  part,  it  hath  therefore  only  half  the  fame 
ingredients  with  that  of  John  Stiles ;  fo  that  he  is  only  his 
brother  of  the  half  blood,  and  for  that  reafon  they  ftiall  never 
inherit  to  each  other.  So  alfo,  if  the  father  has  two  fons,  A 
and  B,  by  difFerent  venters  or  wives ;  now  thefe  two  brethren 
are  not  brethren  of  the  whole  blood,  and  therefore  ftiall  never 
inherit  to  each  other,  but  the  eftate  ftiall  rather  efcheat  to  the 
lord.  Nay,  even  if  the  father  dies,  and  his  iands  defcend  to 
his  eldeft  fon  A,  who  enters  thereon,  and  dies  feifed  wlthout 
iflue  \  ftill  B  fliall  not  be  heir  to  this  eftate,  becaufe  he  is 
only  of  the  haif  bldod  to  A,  the  perfon  laft  feifed  :  but  it  fliall 
defcend  to  a  fifter  (if  any)  of  the  whole  blood  to  A  :  for  in 
fuch  cafcs  dic  maxim  is,   that  the  feifin  or  poffejfto  fratris  fa'- 
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cit  Jororem  ejfe  haeredem,  Tet,  had  A  died  without  cntry, 
then  B  might  have  inherited  ;  not  as  heir  to  A  his  half-bro- 
ther,  but  as  heir  to  tlieir  common  fatheri  who  was  the  per- 
fon  laft  a£tually  feifed  ^. 

This  total  exclufion  of  the  half  blood  from  the  inherit-i 
ince,  being  almoft  peculiar  to  our  own  law,  is  looked  upon 
as  a  ftrange  hardfiiip  by  fuch  as  are  unacquainted  with  the 
reafons  on  which  it  is  grounded.     But  thefe  cenfures  arifc 
from  a  mifapprehenfion  of  the  rule,  which  is  not  fo  much  to 
be  confidered  in  the  light  of  a  rule  of  defcent,  as  of  a  rulc  of 
evidence ;  an  auxiliary  rule,  to  carry  a  former  into  cxccution. 
And  here  we  muft  again  remember,  that  the  great  and  moft 
univerfal  principle  of  collateral  inhcritances  being  this,  that 
the  heir  to  Tnfeudum  antlquum  muft  be  of  the  blood  of  thc  firft 
fcudatory  or  purchafor,  that  is,  derived  in  a  lineal  defcent  from 
him  \  it  was  originally  requifite,  as  upon  gifts  in  tail  it  ftill  is» 
to  make  ont  the  pedigree  of  the  heir  from  thc  firft  donec  or 
purchafor,  and  to  ftiew  that  fuch  hefar  was  his  lineal  rcpre-^ 
fentative.     But  when,  by  length  of  time  and  a  long  courfe 
of  defcents,  it  came  (in  thofe  rude  and  unlettcrcd  ages)  to 
bc  fbrgotten  who  was  really  the  firft  feudatory  or  purchafor» 
and  thereby  the  proof  of  an  a£iual  defcent  frbm  him  became 
impoiEble ;  then  the  law  fubftituted  what  fir  Martin  Wright  * 
ealls  a  reafonQhle^  in  the  ftead  of  an  impoffibUy  proof :  for  ic 
remits  the  proof  of  an  a^ual  defcent  from  thc  firft  purch^for  \ 
and  only  requires  in  lieu  of  it,  that  thc  claimant  bc  next  of 
the  whole  blood  to  the  perfon  laft  in  pofieffion  j  (or  derived 
from  the  fame  couple  of  anceftors)  which  will  probably  an- 
fwer  thc  fame  end  as  if  he  could  tracc  his  pedigree  in  a  dirc£k 
line  from  the  firft  purchafor.*    For  he  who  is  my  kinfman  of 
the  whole  blood  can  have  no  anceftors  beyond  or  higher  thair 
the  common  ftock,  but  what  are  equally  my  anceftors  alfo ; 
and  mine  are  vice  verfa  his :  hc  therefore  is  very  likely  to  bc' 
derived  from  that  unkncrwn  anceftor  of  mine,  from  whom  thc! 
inheritancc  defcended.     But  a  kinfman  of  the  half  blood  has 
but  one  half  of  hi$  anceftors  above  the  common  ftock  thc 
fame  as  minc ;  and  therefore  there  is  not  the  fame  probabiUty 
of  tliat  ftanding  requifite  in  the  I^,  that  he  be  derived  from 
thc  blood  of  the  firft  purchafor. 
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To  illuftrate  thi$  hj  example«     Let  there  be  John  Stiles^ 

^Tid  Francis,  brothers,  by  the  fame  father  and  mother,  and 

3nother  fon  of  thc  fame  mother  by  Lewis  Gay  a  fecond  huf- 

1>and,     Now,  if  John  dies  feifed  of  lands,  but  it  is  unceitain 

whcther  they  defcended  to  h\m  from  his  f ather  or  mother  j  in  ^ 

this  cafe  his  brother  Francis,  of  the  whole  biood,  is  qualified 

to  be  his  heir ;  for  he  is  fure  to  be  in  the  line  of  defcent  fronl 

the  firft  purchafor,  whether  it  were  the  line  of  the  father  or 

tlie  mother.     But  if  Francis  fhould  die  before  John,  without 

iflue^  the  mother^s  fon  by  Lewis  Gay  (or  brother  of  the  half 

blood)  is  utterly  incapable  of  Being  heir ;  for  he  cannot  prove 

}iis  defcent  from  the  firft  purchafor,  who  is  unknown,  nor 

has  he  that  fair  probability  which  the  law  admits  as  prefump- 

tive  evidence,  fince  he  is  to  the  full  as  likely  not  to  he  dc- 

fcended  from  the  line  of  the  firft  purchafor,  as  to  be  defcend- 

ed  :  and  therefore  the  inheritance  {hall  go  to  the  neareft  rela«- 

tion  poifeired  of  this  prefumptivc  proof,  the  whole  blood. 

And,  as  this  is  the  cafe  in  feudis  antiquis,  where  there 
really  did  once  exift  a  purchafing  anceftor,  who  is  forgotten;*  it 
is  alfo  the  cafe  infeudis  novis  held  ut  antiquis^  wherc  the  pur- 
chafing  anceftor  is  merely  ideal,  and  never  exifted  but  only 
in  fiftion  of  iaw.  Of  this  nature  are  all  grants  of  lands  in 
fee-fimple  at  this  day,  which  are  inheritable  as  if  they  de- 
fcendedfrom  fome  uncertain  indefinite  anceftor,  and  therefore 
any  of  the  collateral  kindred  of  the  real  modern  purchafor 
(and  not  his  own  ofFspring  only)  may  inherit  them,  pro- 
vided  they  be  of  thewhole  blood  \  for  all  fuch  are,  in  judg- 
ment  of  law,  likely  enough  to  be  derived  from  tliis  indefinite 
anceftor  :  but  thofe  of  the  half  blood  are  excluded,  for  want 
of  the  fame  probability.  Nor  fliould  this  be  thought  hard, 
that  a  brother  of  the  purchafor,  though  oniy  of  the  half 
blood,  muft  thus  be  difinherited,  and  a  more  remote  relation 
of  the  whole  blood  admitted,  merely  upon  a  fuppofition  and 
fiAion  of -law  :  fince  it  is  only  upon  a  like  fuppofition  and 
fi£\ion,  that  brethren  of  purclmfors  (whether  of  the  whole  or 
half  blood)  are  entitled  to  inherit  at  all :  for  we  have  feen 
tJiat  in  feudis  JlriEle  novis  neither  brethren  nor  any  othcr  col- 
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laterals  wcre  admitted,  As  thcrcfore  in  feudis  anttquis  we 
have  fceii  the  reafonablenefs  of  excluding  the  half  blood^  if 
by  a  fiftion  of  law  z^feudutn  novum  be  madc  defcendible  to 
collaterals  as  if  it  wzsfeudum  antiquum^  it  is  juft  and  cquita-» 
ble  that  it  fhoUld  bc  fubjcfk  to  th<;:  fame  reftrifkions  as  well  as 
the  fame  latitude  of  dcfcent, 

Perhaps  by  this  time  the  exclufion  of  the  half  blood  does 
not  appear  altogether  fo  unreafonable  as  at  firft  fight  it  is  apt 
to  do.     It  is  certainly  a  very  fine-fpun  and  fubtle  nicety : 
but,  confidering  the  principles  upon  which  our  law  is  found- 
cd,  it  is  not  an  injuftice,  nor  always  a  hardfhip  ;  fince  even 
the  fucceflion  of  the  wholc  blood  was  originally  a  beneficial 
induigence,  Tathcr  than  thc  ftrifl:  right  of  collaterals  :  and, 
though  that  indulgencc  is  not  extended  to  the  demi-kindrcdy 
yet  thcy  arc  rarely  abridged  of  any  right  which  they  could 
poflibly  have  enjoyed  before.  The  doftrine  of  the  whole  blood 
was  calculated  to  fupply  the  frcquent  impofiibility  of  proving^ 
a  defccnt  from  the  firft  purchafor,  without  fome  proof  of 
which  (according  to  our  fundamental  maxim)  there  can  be 
no  inheritance  allowcd  of.     And  this  purpofc  it  anfwers,  for 
the  moft  part,  cfFe£kually  enough.    I  fpeak  with  thefe  reftric- 
tions,  becaufc  it  doe$  not,  neither  can  any  othcr  method,  an- 
fwcr  this  purpofe  entirely.     For  though  all  the  anccftors  of 
Jphn  Stiles,  above  the  common  ftock,  are  alfo  the  anceftorsi 
of  his  coUateral  kinfman  of  the  wholc  blood ;  yet,  unlcfs  that 
common  ftock  be  in  thc  firft  degrce,  (that  is,  unlefs  thcy  have 
thc  fame  father  and  mother)  there  will  be  intermediate  ancef- 
tors  below  the  conunon  ftock,  that  belong  to  either  of  them 
refpcftivcly,  from/  which  the  other  is  not  dcfcended,  and 
thercfore  can  have  none  of  their  blood*    Thus,  jthough  John 
Stiles  and  his  brother  of  the  wholc  blood  can  each  have  no 
other  anceftors,  than  what  are  in  common  to  them  both  \  yet 
with  regard  to  his  unclc^  where  the  common  ftock  is  remov- 
cd  one  degree  higher,  (that  is,  the  grandfather  and  grandmo- 
ther)  one  half  of  John*s  anceftors  will  not  be  the  anccftors  of 
his  uncle :  his  patruusy  or  fathqr^s  brother,  derives  not  his 
defcent  from  John's  maternal  anceftors  \  nor  his  avunculusy  or 
ipotl]p"'s  brothcr,  from  thofc  in  the  paternal  line.    Herc  then 

the 
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tihe  fupply  of  proof  is  deficicnt,  and  by  no  means  amounts  to 
a  certaintjr :  and  the  higher  the  common  ftock  is  removed, 
the  more  will  even  the  probability  decreafe.  Bijt  it  mufl:  be 
obferved,  that  (upon  the  fame  principles  of  calculation)  the 
half  blood  have  always  a  much  lefs  chance  to  be  defcended 
from  an  unknown  indefinite  anceftor  of  the  deceafed,  than 
thc  whole  blood  in  the  fame  degree.  As,  in  the  firft  degree, 
the  whole  brother  of  John  Stiles  is  fure  to  be  defcended  from 
that  unknown  anceftor }  his  half  brother  has  only  an  even 
chance,  for  half  John^s  anceftors  are  not  his.  So,  in  the  fecond 
degree,  John*s  uncle  of  the  whole  blood  has  an  even  chance ; 
but  the  chances  are  three  to  one  againft  his  unclc  of  the  half 
blood,  for  three-fourths  of  John's  anceftors  are  not  his.  In 
likc  manner,  in  the  third  degree,  the  chances  are  only  three 
to  one  againft  John's  great  uncle  of  the  whole  blood,  but 
they  are  feven  to  pne  againft  his  great  uncle  of  the  hajf  blood^ 
for  feven-eights  of  John's  anceftors  have  no  connexion  in 
blood  with  him.  Therefore  the  much  lcfs  probability  of  the 
half  blood's  defcent  from  the  firft  purchafor,  compared  with 
that  of  the  whole  blood,  in  the  feveral  degrces,  has  occafioned 
a  general  exclufion  of  the  half  blood  in  all. 

BuT,  whilc  I  thus  iiluftrate  the  reafon  of  excluding  the 
half  blood  in  general,  I  muft  be  impartial  enough  to  ownj 
that,  in  fome  inftances,  the  pra£lice  is  carried  farther  than 
the  principle  upon  which  it  goes  will  warrant.  Particularly, 
when  a  kinfman  of  the  whole  blood  in  a  remoter  degrec,  as 
thc  uncle  or  great  uncle,  is  preferred  to  oije  of  the  half 
blood  in  a  nearer  degree,  as  the  brother  :  for  the  half  brother 
hath  the  fame  chance  of  being  defcended  from  the  purchafing 
anceftor  as  the  uncle  j  and  a  thricc  better  chance  than  the 
grcat  uncle,  or  kinfman  in  the  third  degree.  It  is  alfo  more 
cfpecially  ovcrftraincd,  whcn  a  man  has  two  fons  by  diiFcrent 
yenters,  and  the  eftate  on  his  death  defcends  from  him  to  the 
eldeft,  who  chtcrs,  and  dies  without  ifiue ;  in  which  cafe 
the  younger  fon  cannot  inherit  this  eftate,  becaufe  he  is  not 
of  the  whole  blood  to  the  laft  proprietor  *.    This,  it  muft  be 

owned, 

•  A  ftill  hardcr  c^fe  than  this  hap-  a  firft  wife»  and  a  fourth  by  another, 
ptavd  M,  10  Edw»  IJJ,  On  the  death  his  lands  defcended  equally  to  ali  fouras 
0f  a  mafl,  who  bad  three  daughters  by    coparceocrs*    AftcrwarUs  the  Cwo  elded 
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owned,  carries  a  harcfliijj  with  it,  even  upon  feodal  princi- 
ples  :  for  thc  rule  was  introduced  only  to  fuppiy  the  proof  of 
a  defcent  from  the  firft  purchafor  j  but  here,  as  this  c^ftatc 
notorioufly  dcfcendcd  from  the  father,  arfd  as  both  the  bro- 
th^rs  confefledly  fprung  from  him,  it  is  demonftrable  that  thc 
h-df  brother  muft  be  of  the  blood  of  the  firft  purchafor,  who 
was  either  the  father  or  fome  of  the  father's  anceftors.  Whcu 
therefqre  there  is  a£lual  demonftration  of  the  thing  to  be 
proved,  it  is  hard  to  excludc  a  man  by  a  rule  fubftituted  to 
fupply  that  proof  when*  deficient.     So  far  as  the  inheritancc 
can  bc  evldently  traced  back,  there  fccnxs  no  need  of  caliing 
in  this  prefurhptivc  proof,  this  rule  of  probability,  to  invefti- 
gate  what  is  aheady  certain.     Had  the  elder  brothcr  indecd 
been  a  purchafor,  there  would  havc  bcen  no  hardftiip  at  all, 
for  the  reafons  aheady  given  :  or  had  tht  Ji-ater  uterinus  on-* 
ly,  or  brothcr  by  the  mother*s  fide,  been  excluded  from  an 
inheritance  which  dcfcended  from  the  father,  it  had  becn 
highly  reafonable. 

Indeed  it  is  this  very  inftance,  of  excluding  zfrater  con'> 
Janguinetis^  or  brother  by  the  father's  fide,  from  an  inhcritance 
which  defcended  apatre^  that  Craig  ^  has  fingled  out,  on  which 
to  ground  his  ftriftures  on  the  Englifti  law  of  half  biood.  And, 
really,it  ftiould  feem  as  if  originally  the  cuftom  of  cxcluding  the 
half  blood  in  Normandy  ^  extended  only  to  exclude  zfrater 
uterinrsywacn  the  iiihcritance  defcended/j^^i/r^^^andw^v^^y^i.» 
and  poflibly  in  England  alfo ;  as  even  with  us  it  remained  a 
doubt,  in  the  ;ime  of  Brafton  %  and  of  Fleta  '^,  whcther  thc 
half  blood  on  tr.c  f  ither^s  fidc  was  cxcluded  from  the  inhc- 
xitancc  which  on;';inally  dcfcended  from  the  common  fathcr, 
or  only  from  fuch  as  defccndcd  from  the  refpeftive  mothersji 
and  from  newly  purchafcd  lands.  So  alfo  thc  rulcof  law,as  lai4 

died  withnut ii^ae ;  and  it  wi^s  hed,  that  ters  of  the  half  bloud,  as  coparcenersy 

thc  thjrd  dau^  uer  -i  v>  e  ih  uld  inhcrit  eacn  in"'ght  bc  heir  of  thofe  lands  to  the 

,their  fliares,   aa  uc  g  thc/  iicjr  of  thc  oihcr.      (Mayii.  Edw.  II.  6z8.    Fitsiu 

whoic  b»Oi>d  j    and    that    the   youngell  abr,  tit,  qi'a*i  imffeditm  ITJ^) 
daughter<^ould  re  ain  only  her  original         *»  /.  2.  r.  lo.  §.  14; 
fourth  part  of   'ticir   cnmmoD  father'a         c  Gr.  Coufium>  c  15. 
iand^.     {^0  AJf  2-.)     An<i  yet  ii  was        ^  /.2.  c.  30.  §.  3. 
clcar  law  in   Af.    10   Etiw.   JI.    that,         «  /.  6.  f.  i.  §•  14. 
vhere  lands  had  defceaded  co  two  GX' 
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down  by  our  Fortefcue  ^  extends  no  farther  than  this ;  fra-- 
ter  fratri  uterino  non  fuccedet  in  haereditate  paterna.      It  \% 
moreover  worthy  of  obfervation,  that  by  our  law,  as  it  now 
ftands,  the  crown  (which  is  the  higheft  inheritance  in  the  na- 
tion)  may  defcend  to  the  half  blood  of  the  preceding  fove- 
reign  ^,  fo  that  it  be  the  blood  of  the  firft  monarch,  purchafor, 
(or  in  the  feodal  language)-  conqueror  of  the  reigning  fa- 
jnily.     Thus  it  aftually  did  defcend  from  king  Edward  the 
fixth  to  queen  Mary,  and  from  her  to  queen  Elizabeth,  who 
«were  refpeftively  of  the  half  blood  to  each  otheh     For,  thc 
royal  pedigree  being  aiways  a  matter  of  fufhtfient  notoriety, 
there  is  no  occafion  to  call  in  the  aid  of  this  prefumptive  rule 
of  evidence,  to  render  probable  the  defcent  from  the  royal 
ftock,  which  was  formerly  king  William  the  Norman,  and 
is  now  (by  aft  of  parliament  **)  the  princefs  Sophia  of  Ha- 
nover.     Hence  alfo  it  is,  that  in  eftates-tail,  where  the  pedi- 
gree  from  the  firft  donee  muft  be  ftriftly  proved,  half  blood  is 
no  impediment  to  the  defccnt  * :  becaufe,  when  the  lineage  is 
clearly  made  out,  there  is  no  need  of  this  auxiliary  proof* 
How  far  it  might  be  defirable  for  the  legiflature  to  give  re- 
lief,  by  aniending  the  law  of  defcents  in  one  or  two  inftances^ 
and  ordaining  that  the  half  blood  might  always  inherit,  where 
the  eftate  notorioufly  defcended  from  it's  own  proper  ancef- 
tor,  and,  in  cafes  of  new-purchafed  lands  or  uncertain  dc- 
fcents,  fliould  never  be  excluded  by  the  whole  blood  in  a  rc- 
xnoter  degree ;  or  how  far  a  private  inconvenience  ftiould  be 
ftill  fubmitted  to,  rather  than  a  long  eftabliflied  rule  fliould 
be  fliaken,  it  is  not  for  me  to  determine. 

The  rule  then,  together  with  it's  illuftration,  amounts  to 
this  :  that,  in  order  to  keep  the  eftate  of  John  Stiles  as  ncarly 
as"  poflible  in  the  line  of  his  purchafing  anceftor,  it  muft  de- 
fcend  to  the  iflue  of  the  neareft  couple  of  anceftors  that  have 
left  defcendants  behind  them ;  becaufe  the  defcendants  of  one 
anceftor  only  are  not  fo  likely  to  be  iu  the  line  of  that  pur* 
^afing  anceftor^  as  tbofe  who  are  dekended  froni  both. 


f  it  laudm  LL»  Angl»  5. 
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BuT  hcre  another  difEculty  arifes.  In  thc  fecond^  third^ 
fourth^  and  every  fuperior  dcgree^  every  man  has  many  cou- 
ples  of  anceftors,  increafing  according  to  the  diilances  iti 
a  geometrical  progreilion  upwards  ^,  the  defcendants  of  all 
which  refpeftive  couples  are  (reprefentatively)  relaited  to  him 
in  the  fame  degree.  Thus  in  the  fecond  degree^  thc  ifiue  of 
George  and  Cecilia  Stiles  and  of  Andrew  and  Efther  Baker, 
the  two  grandfires  and  grandmothers  of  John  Stiles,  arc  each 
in  the  fame  Jegree  of  propinquity ;  in  the  third  degree,  thc 
refpe£live  iffues  of  Walter  and  Chriftian  Stiles,  of  Luke  and 
Frances  Kempe,  of  Herbert  and  Hannah  Baker,  and  of 
James  and  Emma  Thorpe,  are  (upon  the  extindlion  of  the 
two  inferior  degrees)  all  equally  entitled  to  call  themfelves 
the  next  kindred  of  the  whole  blood  to  John  Stiles.  To 
which  therefore  of  thefe  anceftors  muft  we  firft  refort,  in  or- 
der  to  find  out  defcendants  to  be  preferably  called  to  the  in« 
heritance  ?  In  anfwer  to  this,  and  iikewife  to  avoid  all  other 
confufion  and  uncertainty  that  might  arife  between  the  feve- 
ral  ftocks  wherein  the  purchafing  anceftor  may  be  fought 
for,  another  qualification  is  requifite,  befides  xixt  proxitnity  and 
tntiretyy  which  is  that  of  dignity  or  wortbinefsj  of  blood.    For, 

VII.  The  fevcnth  and  laft  rule  or  canon  is,  that  in  colla- 
teral  inheritances  the  male  ftocks  fhall  bc  preferrcd  to  the  fe- 
male  ;  (that  is,  kindred  derived  from  the  blood  of  thc  male 
anceftors,  however  remote,  fhall  be  admitted  beforc  thofe 
from  the  blood  of  the  female,  however  near,)— unlefs  wherc 
the  lands  have,  in  h€ty  defcended  from  a  female. 

Thus  the  relations  on  the  father^s  fide  are  admitted  in  in^ 
Jinitum,  before  thofe  on  the  mother's  fidc  arc  admitted  at  all '; 
and  the  relations  of  the  father's  father,  before  thofc  of  the  fa- 
ther^s  mother  ;  and  fo  on.  And  in  this  the  Englifh  law  is 
not  fingular,  but  warrantcd  by  the  examples  of  the  Hebrcw 
and  Athenian  laws,  as  ftated  by  Selden  °,  and  Petit  "5  though 
among  the  Greeks  in  the  time  of  Hefiod**,  when  a  man  died 
without  wife  or  children,  all  his  kindred  (vithout  any  dif- 

k  See  pag.  204.  >  LL,  Attle*  /•  i.  /.6. 

1  Litt.  §.  4.  ^  %%9yw,  606. 

n  Jejucc,  Ebranr*  c,  12. 
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tin£bion)  divided  his  eftate  among  them.  It  is  like^e  war« 
Tanted  by  thc  example  of  the  Roman  laws ;  wherein  the  ag^ 
nati^  or  relations  by  the  father,  were  preferred  to  the  cognaii, 
or  relations  by  thc  mother,  till  thc  cdidl  of  thc  emperor  Jufti- 
nian  ^  abolifhcd  all  diftindion  between  them.  It  is  alfocon- 
formable  to  the  cuftomary  law  of  Nortnandy  %  which  indecd 
in  moft  refpefts  agrees  with  our  Englifli  law  of  inheritancc 

HowEVER,  I  am  inclined  to  think,  that  this  rulc  of  our 
laws  does  not  owc  it's  immediate  original  to  any  vicw  of  con- 
formity  to  thofc  which  I  have  juft  now  mentioned  5  but  was 
eftabliftied  in  order  to  eiFe£luate  and  carry  into  execution  thc 
fifth  rule,  or  principal  canon  of  coUateral  inhcritancc^  before 
laid  down ;  that  every  heir  muft  be  of  the  blood  of  the  firft 
purchafor.  For,  when  fuch  firft  purchafor  was  not  eafily  t» 
bc  difcovered  after  a  long  courfe  of  defcents,  the  lawyers  not 
only  endeavoured  to  inveftigate  him  by  taking  the  ncxt 
relation  of  the  whole  blood  to  the  perfon  laft  in  pofleffion, 
but  alfo,  confidering  that  a  prefercace  had  been  given  to 
males  (by  virtue  of  the  fecond  canon)  through  the  whole 
courfe  of  lineal  defcent  from  thc  firft  purchafor  to  the  prefent 
time,  they  judged  it  more  likely  tliat  the  lands  ftiould  have 
defcended  to  thc  laft  tenant  from  his  malc  than  from  his 
femalc  anceftors ;  from  tbe  father  (for  inftance)  rather  than 
from  the  mother  j  from  the  father's  father,  rather  than  from 
the  father's  mother :  and  therefore  they  hunted  back  the  in- 
heritance  (if  I  may  be  allowed  the  expreffion)  through  the 
male  line ;  and  gavc  it  to  the  next  rclations  on  the  fidc  of  the 
father,  the  father's  father,  and  fo  upwards ;  imagining  with 
reafon  that  this  was  thc  moft  probable  way  of  continuing 
it  in  the  line  of  the  firft  purchafor.  A  conducl  much  more 
rational  than  the  preference  of  the  agnati,  by  the  Roman 
laws :  which,  as  they  gavc  no  advantage  to  the  males  in  the 
firft  inftance  or  direCt  lineal  fucccffion,  had  no  rcftfon  for 
prcferring  them  in  the  tranfverfc  collateral  one :  upon  which 
account  this  preferencc  was  vcry  wifely  aholiflied  by  Jufti- 
liian. 

f  AiWa  118.  ^  Gr,  CdKftum^  c.  »5. 

That 
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That  tlils  was  the  true  foundation  of  thc  prcference  of  the 
agmti  or  male  ftocksi  in  our  law,  will  farther  appear,   if  we 
confider,  that,  whenever  the  lands  have  notorioufly  dcfcended 
to  a  man  from  his  mother's  fide,  this  rule  is  totally  reverfed  y 
and  no  relation  of  his  l>y  the  father's  fide,  as  fuch,  can  cver 
be  admitted  to  them  :   becaufe  he  cannot  pofEbly  be  of  the 
blood  of  the  firft  purchafor.     And  fo,  e  converfoy  if  the  lands 
defcended  from  the  father's  fide,  no  relation  of  tlie  mother, 
as  fuch,  ftiall  cver  inherit.'    So  alfo,  if  they  in  izGt  defcended 
to  John  Stiies  from  his  father^s  mother  Cecilia  Kempe ;  here 
not  only  the  blood  of  Lucy  Bakcr  his  mother,  but  alfo  of 
George  Stiles  his  father's  father,  is  perpetually  excluded* 
And,  in  like  manner,  if  they  be  known  to  have  defcended 
from  Frances  HoUand  the  mother  of  CeciUa  Kempe,  the 
Jine  not  only  of  Lucy  Bakcr,  and  of  George  Stiles,  but  alfo 
of  Luke  Kempe  the  father  of  Cecilia,  is  excluded.    Whercas 
when  the  fide  from  which  they  defcended  is  forgotten,  or  nc- 
ver  known,  (as  in  the  cafe  of  an  eftate  newly  purchafed  to  bc 
holden  utfeudum  antiquumj  here  the  right  of  inheritancc  firfl: 
runs  up  all  the  father^s  fide,  with  a  preference  to  the  male 
ftocks  in  every  inftance  i  and,  if  it  finds  no  heirs  there,  it 
th*en,  and  then  only,  reforts  to  the  mother's  fide ;  leaving  no» 
place  untried,  in  order  to  find  heirs  that  may  by  poflibility  be 
derived  from  the  original  purchafor.     The  greateft  proba- 
bilitv  of  finding  fuch  was  among  thofe  defcended  from  the 
male  anceftors ;  but,  upon  failure  of  ifliie  there,  they  may 
poflibly  be  found  among  tliofe  derived  from  the  females. 

This  I  take  to  be  the  truc  reafon  of  the  coAftant  preferencc 
of  the  agnatic  fucceffion,  or  iflue  derived  from  the  malc  an- 
ceftors,  through  all  the  ftages  of  collateral  inheritance ;  as  thc 
ability  for  perfonal  fervice  was  the  reafon  for  preferring  thc 
males  at  firl)  in  the  direft  lineal  fucceflion.  We  fee  clearly, 
that,  if  males  had  been  perpetually  admitted,  in  utter  exclu- 
fion  offemales,  the  tracingthe  inheritance  backthrough  thc 
male  hne  of  anceftors  muft  at  laft  have  inevitably  brbught  us 
up  to  the  firft  purchafor ;  but,  as  males  havc  not  h^mperpi^ 
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tually  admitteiy  but  ovXj  generally  preferred ;  as  femalcs  have 
not  been  utterly  excludedf  but  ovXj  generally  pojtponed  lo  males; 
the  tracing  the  inheritance  up  through  the  male  ftocks  wiU 
not  gire  us  abfalute  demonftration,  but  only  a  ftrong  proba- 
bilit}^,  of  arriving  at  the  firft  purchafor  5  which,  joined  with 
the  other  probability,  of  the  whoienefi  or  cntirety  of  blood, 
irill  fall  little  ihort  of  a  certainty. 

Before  we  conclude  this  branch  of  our  enquiries,  it  may 
not  be  amifs  to  exemplify  thefe  rules  by  a  fhort  iketch  of  thc 
manner  in  which  we  muft  fearch  for  thc  heir  of  a  perfon,  as 
yohn  Sti/es,  who  dies  feifed  of  land  which  he  acquircd,  and 

which  therefore  held  as  a  feud  of  indefinite  antiquity  ^ 

* 

In  the  firft  place  fucceeds  the  eldeft  fon,  Mattbew  Stilesj 

or  his  iflue:    (n®  i.) — if  his  iine  be  extin£l,  thcn  Gilbeit 

Stiles  and  the  other  fons,  refpeftively,  m  order  of  birthi  or 

their  ifluc ;  (n°  2.) — in  default  of  thefe,  all  the  daughters 

together,  Margaret  and  Charlotte  Stiles,  or  their  iiiuc.    (n« 

3.) — On  failure  of  the  defcendants  of  John  Sti/es  himfelf, 

the  iflAie  of  GeoffVey  and  Lucy  Stiles,  his  parcnts,  is  called  in; 

viz.  firft,  Francis   Stiles,   the  eldeft  brother  of  the  whole 

blood,    or  his  iflue  :    {n^  4.) — then  Oliver  Stiles,  and  the 

other  whoie  brothcrs,  refpedtively,  in  order  of  birth  or  thcir 

iflue  j  (n"^  5.) — then  the  fiftcrs  of  the  whole  blood  all  togc- 

thcr,  Bridget  and  Alice  Stiles,  or  their  iflue.     (n"  6.) — In 

defeft  of  thefe,  the  ilfue  of  George  and  Cecilia  Stiles,  his  fa- 

thcr's  parents  5  refpeft  being  ftill  had  to  their  age  and  fex : 

(n**  7.) — then  the  iflue  of  Walter  aiid  Chriftian  Sriles,    thc 

parents  of  his  paternal  grandfather  :  (no  8.) — then  the  iflue 

of  Richard  and  Anne  Stilcs,  the  parents  of  his  paternal  grand- 

father's  father :  (no  9.) — and  fo  on  in  thc  paternal  grandfa- 

thers  paternal  linc,  or  blood  of  Walter  Stiles,  in  injinitum. 

In  defe£l  of  thefe,  the  iflue  of  William  and  Jane  Smith,  the 

parents  of  his  pr^tcrnal  grandfather^s  mother  :   (no  10.) — anj 

-fo  on  in  the  paternal  grandfather^s  maternal  line,  or  blood  o£ 

Chriftian  Smith,  in  infinitum  ;  till  both  the  immediate  bloods 

of  George  Stiles,  thc  paternal  grandfather,  are  fpent.— Thcn 

I  we  muft  refort  to  the  fflue  6f  Luke  and  Frances  Kempe,  the 

r  Sce  the  table  of  defceots  annezed» 

parenti 
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paTents  of  Jahn  StUe/s  paternal  grandmother :  (no  1 1 .) — ^thea 
to  the  xiTue  of  Thomas  and  Sarah  Kempe,  the  parents  of  his 
patemal  graiidmother^s  fiather:  (no  12.) — ^and  fo  on  in  the 
patemal  grandmother's  patemal  line^orbiood  of  Luke  Kempe, 
in  injinitum, — ^ln  default  of  which,  we  muft  call  in  the  iflue  of 
Charles  and  Mary  HoUand^  the  parents  of  his  paternal  grand- 
mother^s  mother :  (no  13.) — ^and  fo  on  in  the  patemal  grand- 
mother^s  maternal  line^  or  blood  of  Frances  HoUand^  in  infi- 
mtum :  till  both  the  inunediate  bloods  of  Cecilia  Kempe,  the 
patemal  grandmother^  are  alfo  fpent.— Whereby  the  patemal 
blood  of  John  Stiles  entirely  failing^  recourfe  muft  then,  and 
not  before,  be  had  to  his  matemal  relations  ;  or  the  blood  of 
the  BakerSy  (no  14,  15,  16.)  Willis^s,  (^017.)  Thorpes, 
(no  18,  19.)  and  Whitesj  (n©  20.)  in  the  fame  regular  fuc- 
ceflive  order  as  in  the  paternal  line. 

The  ftudent  (hould  however  be  informed,  that  the  clafs, 

no  10,  would  be  poftponed  to  no  1 1,  in  confequence  of  the 

dofirine  laid  down,  arguendo^  by  juftice  Manwoode,  in  the 

cafe  of  Clere  and  Brooke  ■  \  from  whence  it  is  adopted  by  lord 

Bacon  ^,  and  fir  Matthew  Hale  ^ :  becaufe,  it  is  faid,  that  all 

the  female  anceftors  on  the  part  of  the  father  are  equally 

worthy  of  blood  ;  and,  in  that  cafe,  proximity  fliall  prevail. 

And  yet,  notwithftanding  thefe  refpcftable  authorities,  the 

compiler  of  this  table  hath  ventured  (in  point  of  theory,  for 

the  cafe  nevcr  yet  occurred  in  praftice)  to  give  the  preferencc 

to  no  10  before  no  1 1 ;  for  the  following  reafons :  i.  Becaufe 

this  point  was  not  the  principal  queftion  in  the  cafe  of  Clere 

and  Brooke :   but  the  law  conceming  it  is  delivered  chiter 

only,  and  in  the  courfe  of  argument,  by  juftice  Manwoode ; 

though  afterwards  faid  to  be  confirmed  by  the  three  other 

juftices  in  feparate,  extrajudicial,  conferences  with  the  re- 

porter.      2.  Becaufc  the  chief-juftice,    fir  James  Dyer,  in 

reporting  the  refolution  of  the  court  in  what  feems  to  be  the 

fame  cafe  ^*,  takes  no  notice  of  this  do£brine.     3.  Becaufe  it 

appears  from  Plowden's  report,  that  very  many  gentlemen 

of  the  law  were  diflatisficd  with  this  pofition  of  juftice  Man- 

woode ;  fince  the  blood  of  no  10  was  derived  to  the  purchafor 

•  Plowd.  450.  «  H.  C.  L.  240.  244. 

t  £km.  «.  !•  V  Dyer.  314. 
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diiough  a  gre^ter  nuinber  of  males  than  the  blood  of  no  1 1, 
and  was  therefore'in  their  opinion  the  more  worthy  of  the  two. 
4*  Becaufe  the  poiition  itfelf  deftroys  the  otherwifc  entire  and 
regular  fymmetry  of  our  legal  courfe  of  defcents,  as  is  maniit 
JFeft  by  infpe£iing  the  table  \  wherein  n<>  \6y  which  is  analo^ 
gous  in  the  maternal  line  to  n^  lo  in  the  patemali  is  preferred 
to  no  i8>  which  is  analogous  to  n^'  1 1,  upon  the  authority  of 
the  eighth  rule  laid  down  by  Hale  himfelf :  and  it  deftroys 
alfo  that  conftant  preference  of  the  male  ftocks  in  the  law  of 
inheritance,  for  which  an^dditional  reafon  is  before  *  given, 
befides  the  mere  dignity  of  blood.     5.  Becaufe  it  introduces 
all  that  uncertainty  and  contradiftionj  which  is  pointed  out 
by  an  ingenious  author  ^  \   and  eftablifhes  a  coUateral  doc- 
trine,  (wz.  the  preference  of  n©  11  to  n»  10)   fecmingly, 
tKough  perhaps  not  ftriftly,  incompatible  with  the  prlncipal 
point  refolved  in  the  cafe  of  Clere  and  Brooke,  wz.  the 
preference  of  n»  11  to  n»  14.      And,  though  that  learned 
writer  propofes  to  refcind  thc  principal  point  theii  refolved, 
in  order  to  clear  this  difficulty  ;  it  is  apprehended,  that  thc 
difficulty  may  be  better  cleared,  by  rejeding  the  coUateral 
doftrine,  which  was  never  yet  rcfolved  at  ail.     6.  Becaufe 
the  reafon  that  is  given  for  this  doftrine,  by  lord  Bacon, 
(viz.  that  in  any  degrec,  paramount  thc  firft,  the  law  refpcQ:- 
cth  proximity,  and  not  dignity  of  blood)  is  dircflly  contrary 
to  many  inftances  given  by  Plowden  and  Hale,  and  cvery 
other  writer  on  thc  law  of  defcents.      7.  Becaufe  thls  pofi- 
tion  fcems  to  contradift  thc  allowed  doftrinc  of*fir  Edward 
Cokc  *;  who  lays  it  down  (under  difFerent  names)  that  thc 
blood  of  thc  Kempcs  (alias  Sandies)  fliall  not  inherit  till  thc 
blood  of  the  Stiles's   (alias  Fairfields)  fail.     Now  thc  blood 
of  the  Stiles's  docs  certainly  not  fail,  till  both  n»  9  and  n®  10 
are  extinfl:.  Whcrcforc  n°  1 1  (bcing  the  blood  of  thc  Kempcs) 
ought  not  to  inherit  till  then.       8.    Bccaufe  in  the  cafe, 
Mich.   12  Edw.  IV.  14  *.  (much  relied  on  in  that  of  Clere 
and  Brooke)   it  is  laid  down  as  a  rulc,  that  <<  cejlwjy  que  dwt 
*^  inheriter  al  pere,  doit  inheriter  al  fits  **."      And  fo  fir  Mat- 
thew  Hale  ^  fays,  "  that  though  the  law  cxcludes  the  father 

X  Pag«  235»  6,  7.  *  Fitzh.  Ahr*  tit.  dijcent»  z»     Bro* 

7  Law  of  inheriunces.  2^  edlt.  pag.  Ahr,  /.  flifcent,  3. 

30.  3S.  61,  62.  66.  ^  See  pag.  223. 
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^^  frora  inhcriting,  yct  it  fubftitutes  and  dire6%s  thc  defcenti 
^^  as  it  ffiould  have  bccn,  had  the  father  inheritcd."  Now 
it  is  fettied,  by  thc  refolution  in  Clerc  and  Brooke,  that  no  la 
ffioiild  be  inherited  bcfore  no  1 1  to  GeofFrey  Stiles,  thc  father, 
had  he  been  the  perfon  laft  feifed  5  and  thercforc  no  10  oughi 
alfo  to  bc  prefcrred  in  inlieriting  to  Join  Stiles^  thc  fon» 

In  cafe  John  Stiles  was  not  himfeif  the  purchafor,  but  thc 
eftate  in  izfk  came  to  him  by  defcent  from  his  fathcr>  mo» 
ther,  or  any  higher  anceftor,  there  is  this  difFcrcncc;  that  thc 
blood  of  that  line  of  anccftots,  from  which  it  did  not  defcend^ 
can  ncver  inherit :  as  was  formcrly  fully  explained  •*.  And 
the  like  rule^  as  is  thcre  cxemplifiedy  will  hold  upon  defcent^ 
from  any  othcr  anccftors. 

The  ftudent  fliould  alfo  bear  in  mind,  that,  during  this 
whole  procefs,  John  Stiles  is  the  perfon  fuppofcd  to  have  beeri 
laft  aftually  fcifcd  of  the  eftate.  For  if  evcr  it  comes  to  vefl 
in  any  other  pcrfon,  as  heir  to  John  Stiles,  2l  new  order  of  fuc- 
ccfTion  muft  be  obferved  upon  thc  death  of  fuch  heir  5  fincc 
he,  by  his  own  feifin,  now  becomes  himfclf  an  anceftor  or 
^Jlipesj  and  muft  be  put  in  the  place  of  John  Stiles.  Thc 
figurcs  therefore  denotc  the  ordcr,  in  which  the  fcveral  clafTcs 
wouid  fuccecd  to  John  Sti/es,  and  not  to  each  othcr :  zni 
before  we  fcarch  for  an  heir  in  any  of  the  higher  figures,  (as 
n^  8.)  wc  muft  be  firft  afTured  that  ali  the  lower  claffcs  (froox 
np  i  to  n^  7.)  wcrc  extinft,  at  John  Stiics*s  deceafc. 

*  Scc  pagc  236« 
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CHAPTER     THE     FIFTEENTH. 

OF   TITLE    BY    PURCHASE,    an» 

FIRST     BY    ESCHEAT. 


PURCHASE,  perqtii/ittoy  takcn  m  it^s  largeft  and  moft 
extenfivc  fenfe,  is  thus  defined  by  Littletdn  * ;  the 
pofreflion  of  lands  and  tenemcnts,  which  a  man  hath  by  his 
own  a£l  or  agrecment,  and  not  by  defcent  from  any  of  his 
dnceftors  or  kindred.  In  tliis  fenfe  it  is  contradlftinguiftied 
from  acquifition  by  right  of  blood,  and  includes  every  other 
method  of  coming  to  an  eftate,  but  merely  that  by  inherit- 
ance  :  wherein  the  title  is  vefted  in  a  perfon,  not  by  his  own 
a£t  or  agrcement,  but  by  the  fingle  operation  of  law  **. 

^  PuRCHASE,  indeed,  in  it's  vulgar  and  confined  acceptd' 
tion,  is  applied  only  to  fuch  acquifitions  of  land,  as  are  ob- 
tained  by  way  of  bargain  and  fale,  for  money,  or  fome  other 
valuable  confideration.  But  this  falls  far  ftiort  pf  the  legal 
idea  6f  purchafe  :  for,  if  I  give  land  freely  to  another,  he  is 
in  the  eye  of  the  law  a  purchafor  *= ;  and  falls  within  Little- 
ton*s  definition,  for  he  comes  to  the  eftate  by  his  own  agree- 
ment,  that  is,  he  confent§  to  the  gift.  A  man  whb  has  his 
father^s  cftate  fettled  upon  him  in  tail,  before  he  was  bom,  is 
alfo  a  purchafor ;  for  he  takes  quite  another  eftate  than  the 
law  of  defcents  would  have  given  him.  Nay  even  if  the  an- 
ceftor  devifes  his  eftate  to  his  heir  at  iaw  by  will,  with  other 
Ijmitations,  or  in  any  other  fliape  than  the  courfe  of  defcents 
would  dire£^,  fuch  heir  ftiall  take  by  purchafe  <*•  But  if  a 
man,  feifed  in  fee,  devifes  his  whole  cftate  to  his  heir  at  law, 
fo  that  the  heir  takes  neither  a  greater  nor  a  lefs  eftate  by  the 
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devife  than  he  would  have  done  wkhout  it,  he  fhall  be  ad«« 
judged  to  take  by  defcent  *,  even  though  it  be  charged  with 
incumbrances  ^ ;  this  being  for  the  benefit  of  creditors,  and 
others,  wbo  hare  demamds  on  the  eftate  of  the  anoeftor.  If 
a  rcmainder  be  limited  to  the  heirs  of  Scmpronius,  hcre  Sem- 
pronius  himfejf  takes  nothing  j  but,  if  he  dies  during  thc  con- 
tinvailce  of  tbe  particuiar  eftate,  his  heirs  fliirfl  take  fes  pti^-^ 
chafors  *.  But,  if  an  cftate  be  made  to  A  fof  lifei  remainder 
to  his  right  heirs  in  fee,  his  heirs  fliall  take  by  defcent :  for  it 
is  an  ancient  rule  of  law,  that  wherever  thc  anceffor  takes  an 
eA^te  for  life,  the  heir  cannot  by  the  fame  conveyance  take 
an  eft^te  in  fefe  by  ptircbafey  but  ohly  by  defcent  ^.  And,  if  A 
ttfes  btfore  eritry,  ftill  his  heir  fliall  take  by  defcent,  and  not 
by  purchafe  ;  for,  Wherc  the  heir  takes  any  thing  that  might 
have  veftcd  in  the  anceftor,  he  takcs  by  way  of  defccnt '. 
#  The  anceftbr,  during  his  life,  bearcth  in  himfelf  all  his  , 
heirs  ^  y  and  therefore,  wheri  once  he  is  or  might  have  been 
feifed  of  the  lands,  the  inheritance  fo  limited  to  his  hcirs  vefts 
ih  fhe  anceftor  himfelf :  and  the  word  "  heirs"  in  this  cafc 
is  not  efteemed  a  word  oi purchafe^  but  a  word  of  timitation^ 
enuring  fo  as  to  increafethe  eftate  of  the  anceftor  frofn  a  te- 
nancy  for  life  to  a  fee-fimple.  And,  had  it  been  othcrwife^ 
Bad  the  heir  (v/ho  is  uncertain  tili  the  deadb  €>f  thtf  ancbfter) 
been  allowed  to  take  as  a  purchafor  originally  nonunitted  ia 
the  deed,  as  muft  have  b^en  the  cafe  if  the  remauKter  haA 
•  ^een  exprefely  limited  to  Matthew  or  Thomas  by  naiHe;^ 
tfien,  in  the  times  of  ftri£):  feodal  tenure>  the  lodi  wqmI^ 
have  been  def rauded  by  fuch  a  limitation  of  the  fniite  of  hi» 
figniory>  arifing  from  a  dcfcent  to  thc  hcir. 

WhaT  we  call  purchafi^  pertfutfitioy  the  feudifts  cafl^d  Mt^ 
faefiy  conquaeflus^  or  conjuijkio  * :  both  denoting  atiy  meatxs 
of  acquiring  an  eftate  out  of  the  common  courfc  of  inherft-' 
ance.  And  this  is  ftifl  the  propcr  phrafe  in  the  law  of  Scot- 
land"^:  a&  it  was  among  thc  Norihan  jurifts,  whx>  ftilci 

•  1  RoU.  Abr.  6i6«  i  i  Rsp.  98. 
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Ae  ftKt  pnre&afor  (dK^t  is,  fae  who  bniught  iht  efbte  into 
At  fftAily  whleh  i^t  pvefent  owiis  it)  die  conqueror  or  ro»- 
^pt^eur  \  Whieh  feems  to  be  all  that  was  meant  hj  the  ap- 
ffeUatioii  wfaich  was  given  to  William  the  Nomtan,  when 
kiB  nidnm^r  of  »fceiKiing  the  tbrone  of  England  was,  in  h» 
t»#ti  «nd  his  fucceilbrs'  charters,  and  by  the  hiftorians  of  die 
tiAiete,  eiltiilled  conqwLeJhiSy  and  himfelf  mupnaijhr  or  amqmfi' 
^*  $  fign^ng  that  he  was  the  firft  of  his  family  who  ac- 
^qtfired  the  crown  of  England,  and  from  whom  therefore  all 
f uture  claims  bj  defcent  muft  be  derrred :  though  now,  from 
our  difufe  of  the  feodal  fenfe  of  the  word^  together  with  the 
refiexion  on  his  forcible  method  of  acquifition,  we  aie  apt 
to  annex  the  idea  of  viBory  to  this  name  of  covquejt  or  conqui* 
Jition :  a  title  which,  however  juft  with  regard  to  thc  cromm, 
the  conqueror  never  pretended  with  rcgard  to  the  realm  of 
England  5  nor,  in  fafl:,  ever  had  ?. 

The  difierence  in  efFed,  between  tbe  acquifition  of  an 
eftate  by  defcent  and  by  purchafe,  confifts  principally  in  thefe 
two  points  :  i.  That  by  purchafe  the  eftate  acquires  a  new 
inheritable  quality,  and  is  defcendible  to  the  owner's  blood 
in  general,  and  not  the  blood  only  of  fome  particular  an- 
ceftor»  For,  when  a  man  takes  an  eftate  by  purchafe,  he 
takes  it  not  ut  Jeudum  paternum  or  maternumy  which  would 
defcend  only  to  the  heirs  by  the  father's  or  the  mother's  fide : 
l>ut  he  takes  it  ut  Jeudum  antiquum^  as  a  feud  of  indefinite 
Antiquity  4  whereby  it  becomes  inheritable  to  his  heirs  gene- 
jral,  firft  of  the  paternal,  and  then  of  the  maternal  line. 
a.  An  eftate  taken  by  purchafe  will  not  make  the  heir  an- 
iwerable  for  the  afts  of  the  anceftor,  as  an  eftate  by  defcent 
will.  For,  if  the  anceftor  by  any  deed,  obligation,  cove- 
Aant,  or  the  like,  bindeth  himfelf  and  his  heirs,  and  dieth  \ 
this  <leed,  obligation,  or  covenant,  fliall  be  binding  upon 
the  lieir,  fo  far  forth  only  as  he  (or  any  other  in  truft  for 
liim  ^)  had  any  eftate  of  inheritance  vefted  in  him  by  defcent 
irom  (or  any  eftate  pur  auter  vie  coming  to  him  by  fpecial 
occupancy,  as  heir  to')  that  anceftor,  fufficient  to  anfwer 

n  Gr*  Couftum,  Gloff,  c*  %$*  j^ag»  40.         <I  Stat.  29  Car.  11.  c.  3.  §.  to. 
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the  charge ' ;  whether  he  remains  iii  pofleflion,  or  hath  aliened 
it  before  a£lion  brought '  \  which  fufficient  eftate  is  in  thc 
law  called  ajets ;  from  the  French  word,  ^^,  enough  \ 
Therefore  if  a  man  covenants^  for  himfelf  and  his  heirs^  to 
keep  my  houfe  in  repair>  I  can  then  (and  then  oniy)  compel 
his  heir  to  perform  this  covenant,  when  he  has  an  eftate  fufli'- 
cient  for  this  purpofe,  or  djks^  by  defcent  from  the  cove- 
nantor :  for  though  the  covenant  defcends  to  die  heir>  whe- 
ther  he  inherits  any  eftate  or  nO|  it  lies  dormant^  and  is  not 
compulfory^  until  he  bas  aflets  by  defcent  ""• 

This  is  the  legal  fignification  of  the  vtqtA  perqutfiiia^  or 
putchafe ;  and  in  this  fenfe  it  includes  the  five  foUowing 
methods  of  acquiring  a  title  to  eftates  :  i.  Efcheat.  2.  Oc- 
cupancy.  3.  Prefcription.  4.  Forfeiture.  5.  Alienation. 
Of  all  thefe  in  their  order. 

I.  EscHEAT,  we  may  remember  ^,  was  one  of  the  fruits 
^  and  confequcnces  of  feodal  tenure.  The  word  itfelf  is  ori- 
ginally  French  or  Norman  *,  in  wfiich  language  it  fignifies 
chance  or  accidcnt ;  and  with  us  it  denotes  an  obftrudion 
of  the  courfe  of  defcent,  and  a  confequent  determination  of 
the  tenure,  by  fome  unforefeen  contingency  :  in  which  cafe 
'  thc  land  naturally  refults  back,  by  a  kind  of  reverfion>  to  the 
original  grantor  or  lord  of  the  fee  i^. 

EscHEAT  therefore  being  a  title  frequcntly  vefted  in  the 
lord  by  inheritance,  as  being  the  fruit  of  a  figniory  to  which 
he  was  entitJed  by  defcent,  (for  which  reafon  thc  lands  efcheat- 
ing  Ihall  attend  the  figniory,  and  be  inheritable  by  fuch  only 
of  his  heirs  as  are  capable  of  inheritiiig  the  other  *)  it  may 
feem  tn.  fuch  cafes  to  fall  more  properly  under  the  former 
gcneral  head  of  acquiring  title  to  eftates,  v/s.  by  defcenf, 
(being  vefted  in  him  by  aft  of  law,  and  not  by  his  own  a£t 

•  I  P.  W^«,  777.  X  Efchrt  or  eibttf  fortned  from  the 

t  Stat.  3  &  4  W.  tc  M.  c.  14.  mb  ffcboir  or  icboirf  to  happen. 
«  f  inch.  Uw.  119.  r  I  Feud.  86.     Co»  Litt.  X3* 
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or  agrcement)  than  under  thc  prefcnt,  by  purchafe.  But  it 
muft  bc  rcmembcrcd  that,  in  order  to  complete  this  title  by 
efcheat,  it  is  neccflary  that  the  lord  pcrform  an  a£k  of  his  own, 
by  entering  on  the  lands  and  tcnements  fo  cfcheatcd,  or  fuing 
out  a  wrlt  ofefcheat^  :  on  failurc  of  which,  or  by  doing  any 
TiGt  that  amounts  to  an  implied  waivcr  of  his  right,  as  by 
acccpting  homage  or  rent  of  a  ftrangcr  who  ufurps  thc  pof- 
fei&on,  his  titlc  by  efchcat  is  barred  **.  It  is  therefore  in  fomc 
refpe£t  a  title  acquired  by  his  own  aft,  as  well  as  by  a£l  of 
law.  Indeed  this  may  alfp  be  faid  of  defcents  themfclves,  in 
which  an  cntry  or  other  feifin  is  required,  in  ordcr  to  makc  a 
complctc  title ;  and  thereforc  this  diftribution  of  titles  by  our 
legal  writers,  into  thofc  by  dcfcent  and  by  purchafe,  feems  in 
this  refpcft  rathcr  inaccurate,  and  not  marked  with  fufficient 
precifion  :  for,  as  efcheats  muft  follow  the  naturc  of  the  fig- 
niory  to  which  they  belong,  they  may  veft  by  eithcr  purchafe 
or  defcent,  according  as  the  figniory  is  vefted,  And,  though 
fir  Edward  Coke  confiders  the  lord  by  efcheat  as  in  fome  re- 
fpc£ls  the  affignee  of  the  laft  tcnant ',  and  therefore  taking 
by  purchafc  ;  yet,  on  the  other  hand,  the  lord  is  more  fre- 
quently  confidered  as  being  uitimus  haeresy  and  thcreforc  ta- 
king  by  defcent  in  a  kind  of  caducary  fucceffion. 

The  law  of  cfcheats  is  founded  upon  this  fingle  principle, 
^hat  the  blood  of  the  perfon  laft  feifed  in  fce-fimple  is,  by 
'  fome  means  or  other,  uttcrly  extin£):  and  gone :  and,  fince 
nonc  can  inherit  his  eftate  but  fuch  as  arc  of  his  blood  and 
confanguinity,  it  foUows  as  a  regular  confequence,  that  when 
fuch  blood  is  extin£l:,  the  inheritauce  itfelf  muft  fail;  the 
Jand  m\ift  become  what  the  feodal  writers  denominatc^wrfw/w 
apertum\  and  muft  refult  back  again  to  the  lord  of  the.feCi 
by  whom,  6r  by  thofe  whofe  eftate  he  hath,  it  was  given. 

•  EscHEATs  are  frequently  divided  into  thofc  prcpter  defec'- 
tum  fanguifiis  and  thofe  propter  deli&um  tehcntis :  the  one  fort, 
if  the  tenant  dies  without  heirs ;  the  other,^  if  his  blood  bc 
attainted''.     But  both  thefe  fpccies  may  well  be  qompre- 

a  Brd.  jihr,  tit.  efcbeat,  z6.  9  l  Inft.  215. 

b  Wul,  tit.  acce^tanct,  25.  Co.  I^tt^         <i  Co.  Litt,  13.  $%• 
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hende4  under  tfae  firft  (ieiiomnatioa  tmly  i  for  lie  tliat  ie  aW 

tainted  fuffers  an  extiniAioa  o£  his  blo^d»  as  well  a«  be  chat 
dies  without  r^lations,  Tbe  inheritable  quality  is  expunged 
ki  one  inftance,  and  expires  in  the  other  *,  or,  as  tbe  do&rine 
of  efcheats  is  very  fuliy  exprefied  in  Fleta  %  ^  donuuiu  capi^ 
<<  talisfiodi  loco  haeredis  babHuri  qmtiis  per  difeQum  vel  d^ 
**  liibm  extinguitur  Janguis  tenentis" 

EscHEATS  therefore  arifing  n^rely  upon  the  deficlency  o£ 
the  blood,  whereby  the  defcent  is  impeded^  their  dp£trino 
will  be  better  illuftrated  by  confidering  tbe  Ibveral  cafef 
wherein  hereditary  blood  may  be  deficient^  than  by  any  othe^ 
methpd  whatfbever. 

li  2|  3.  The  firft  three  cafesj  wherein  inherit^ble  blood 
is  wantingi  may  be  coIle£ted  £rom  the  rules  of  defcent  lai4 
down  and  explained  in  the  preceding  chapter>  and  ther^lbre 
will  need  very  little  illuflxation  or  cgmment.  Firft»  whca 
the  tenant  dies  without  any  relations  on  the  part  of  any  of  hit 
anceftors  :  fecondly>  when  he  dics  without  any  rela^ons  00 
the  part  of  thofe  anceftors  from  whom  his  eftate  defcended ; 
thirdly,  when  he  dies  without  any  relations  of  the  whole 
blood.  In  two  of  thefe  cafes  the  blood  of  the  firft  purchafor 
16  ccitainly,  in  tfae  odier  it  is  probably,  at  an  end  j  and 
tfaeicfore  m  aH  of  tfaem  tfae  law  direAs,  tfaat  tfae  land  fliali 
efcfaeat  to  cfae  lovd  of  tfae  fee  :  for  tfae  lord  would  be  mani- 
fcftiy  prcjudiced,  if,  contrary  to  the  inherent  condition  tacit- 
ly  annexed  to  all  feudsiany  perfon  fhouid  be  fufiered  to  fuccee4 
to  die  iatids,  wfao  is  not  of  tfae  biood  of  tfae  firft  feudatory,  to 
wfaom  fbr  hb  perfonai  merit  the  eftate  is  fuppofed  tq  faave 
been  granted. 

4.  A  MOMST^R,  whicfa  hatii  not  tfae  fiiapc  <^  ouakindji 
but  in  any  part  evidently  bears  tfae  refemblance  of  tb^  fonit^ 
creation,  hath  no  inheritable  blood,  and  cannot  be  heb  ^ 
any  land,  albeit  it  be  brought  forth  in  maniage ;  butj  alr 
though  it  hath  deforn^ity  in  any  part  of  it'a  body,  yet  if  it 

•  /•  6.  €•  It 

]iath 


bath  kuman  fiape»  it  may  be  heir  ^. .  This  is  a  Tery  aadeiil 
rule  ii^  the  law  of  EnglaxKl  ^ ;  and  it^s  reafon  is  too  obvious^ 
and  iboo  ihocking,  to  bear  a  minute  difinf£on.  The  Rosum 
law  agrees  with  our  own  in  ezdtiding  fuph  births  £roA  fuc^ 
ceffions  ^ :  yet  accounts  them,  however,  children  in  fome 
rei|)e€ts,  where  the  parent»,  or  at  leaft  the  father,  could  reap 
any  advantage  thereby  ' ;  (as  thcjus  trmm  /iher&ruMf  and  tiiic 
iike)  efteeming  tfaem  the  misfortune,  rather  than  thc  fault, 
of  that  parent.  But  our  law  wiil  not  admit  a  birth  of  this 
idiid  to  be  fudi  an  ifiue.  as  &aii  entitle  the  hufband  to  bc 
otenant  by  tfae  curtefy  ^ ;  becaufe  it  is  not  capable  of  iniiqriting. 
Aad  therefore,  if  there  appeacs  no  other  heir  tb<m  (uch  % 
prod^ious  birth,  the  iand  ihall  efcheat  to  the  lord. 

5.  Bastards  are  incapable  of  being  heirs,  ^aAardsp 
by  our  law,  2sc  fuch  children  as  are  not  bom  either  in  law^ 
fui  wedlock,  or  within  a  competent  tmc  after  it's  detentUAa;- 

*  tion  K  Such  are  held  to  be  nullius^Ui^  the  fons  of  nobody  i 
for  the  maxim  of  law  is,  qui  ex  dasnmU  mtu  nafcunttfTy  inter 
liberos  non  computantur  ".  Bejng  thus  the  fons  of  nobody, 
they  have  no  blood  inthem,  at  leaft  no  inhentable  blood; 
confequently,  none  of  tfae  blood  of  the  firft  purchafor :  and 
therefore,  if  tliere  be  no  other  claimant  than  fuch  illegidmate 
childrenj  liie  land  ihall  efcheat^o  the  lord  ".  The  civil  law 
difFers  from  ours  in  this  pcnnt,  and  allows  a  baftard  to  fuor 
ceed  to  an  inheritance,  if  after  ic's  birth  th/e  motiier  was  maiH 
ried  to  the  father  ° :  and  alfo^  if  the  father  had  no  lawf^l  wife 

'  or  child,  thenj  even  if  the  concubine  was  never  married  to 
the  father,  yet  (he  and  her  baftard  fon  were  admitted  each  to 
pne  twelfth  of  the  inheritauce  ^  :  and  a  baftard  was  Hkewifb 

f  Co.  Litt.  7»  S.  fut*    BnA.  /.  i.  r.  6.  6f  /.  5.  rr.  5« 

f,  Slu%  antra  fcrmmn  bumofii  generis  c.  30. 
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capable  of  'fucceeding  to  the  whole  of  his  motheT^s  eftate» 
^ltbough  ihe  was  never  married ;  the  mother  being  fuffi- 
ciently  certain,though  the  father  is  not  \  But  our  law,  in 
favour  of  marriage,  is  much  lefs  indulgent  to  baftards. 

,    There  is  indeed  one  inftance,    in  which  our  law  has 
(hewn  them  fome  little  regard ;  and  that  is  ufually  termed 
the  cafe  of  bajiard  eigne  and  muUer  pulfne.     This  happens 
when  a  man  has  a  baftard  fon,  and  afterwards  marries  the 
inother,  and  by  her  has  a  legitimate  fon,  who  in  the  language 
of  the  law  is  called  a  muliery  or>  as  Glanvil '  expreffes  it  in 
his  h^Ltin^Jilius  mulieratus  s  the  woman  before  marriage  being 
concubina^  and  afterwards  mulier.    Now  here  the  eldeft  fon  is 
baftard,  or  baftard  eigne  ;  and  the  younger  fon  is  legitimate, 
OT  muiier  puifne,     If  then  the  father  dies,  and  the  baftard 
eigne  enters  upon  his  land,  and  enjoys  it  to  his  death,  and 
dies  fcifed  thereof,  whereby  the  inheritance  defcends  to  his 
iflue;    in  this  cafe  tlie  muiier  pui/ne,  and  all  other  heirs» 
(though  minors,  feme  coverts,  or  under  any  incapacity  what^ 
foever)  are  totally  barred  of  thcir  right  •.     And  this,  i.  As 
B  puniftiment  on  the  mulier  for  his  negligence,  in  not  enter- 
ing  during  the  bajlard^^  life,  and  evifting  him.     2.  Becaufe 
the  law  will  not  fufFer  a  man  to  be  baftardized  aftcr  his  death, 
who  entcred  as  heir  and  died  feifed,  and  fo  pafTed  for  legiti- 
mate  in  his  lifetime.     3.  Becaufe  the  canon  law  (following 
the  civil)  did  allow  fuch  bajlard  eigni  to  be  legitimate,  on  the 
fubfequent  marriage  of  his  mother :  and  therefore  the  laws  of 
England  (though  they  would  not  admit  either  the  civil  or 
canon  law  to  rule  the  inheritances  of  this  kingdom,  yet) 
paid  fuch  a  regard  to  a  perfon  thus  peculiarly  circumftanced, 
that,  after  the  land  had  defcended  to  his  ifTue,  they  would 
not  unravel  the  matter  again,  and  fufFer  his  eftate  to  be  (haken. 
But  this  indulgence  was  ftiewn  to  no  other  kind  of  baftard  5 
for,  if  tlie  mother  was  never  married  to  the  father,  fuch 
baftard  could  have  no  colourable  title  at  all  ^ 


9  Cod.  6.  57.  ^^  •  Litt.  §.  399.     Cq.  Litt  244« 
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As  bafUrds  cannot  be  heirs  themfelves^  fo  neither  caa 
thcy  havc  any  hcir^  but  thofc  of  their  own  bodies.  For,  as 
all  collateral  kindred  confifts  in  being  derivcd  from  the  fame 
common  anceftori  and  as  a  baftard  has  no  legal  anccftorsi  he 
can  have  no  collateral  kindred  j  and,  confequently,  can  have 
no  legal  heirs^  but  fuch  as  claim  by  a  lineal  defcent  fromi 
himfelf.  And  therefore  if  a  baftard  pufchafes  land  and  dies 
feifed  thereof  without  ifTue,  andinteftate,  theland  ihall  e£. 
cheat  to  the  lord  of  the  fee  "• 

I  •  •  • 

s 

6.  Aliens  ^  alfo  are.  incapable  of  taking  by  defcent,  or 
inheriting  ^ :  for  they  are  not  allowed  to  have  any  inheritable 
blood  in  them  5  rather  indeed  upon  a  principle  of  national  or 
civil  policy,  than  upon  reafons  ftriftly  feodaL  Though,  if 
lands  had  been  fufFered  to  fall  into  their  hands  who  owe  no 
allegiance  to  the  crown  of  England,  the  defign  of  introdu* 
cing  our  feuds,  the  defence  of  the  kingdom,  would  havc  bcen 
clefeated.  Wherefore  if  a  man  leaves  no  other  relations  but 
aliens,  his  lands  fhall  efcheat  to  the  lord. 

I  As  aliens  cannot  inherit,  fo  far  they  are  on  a  level  with 

baftards ;  but  as  they  are  alfo  difablcd  to  hold  by  purchafe  *, 
they  are  under  ftill  greater  difabilities.  And,  as  they  can 
xieither  hold  by  purchafe,  nor  by  inheritance,  it  is  almoft 
fuperfiuous  to  fay  that  they  can  have  no  heirs,  fince  they  can 
have  nothing  for  an  heir  to  inherit ;  but  fo  it  is  expref&Iy 
holden  ^,  becaufe  they  have  not  in  them  any  inheritable  blood» 

And  farther,  if  an  alien  be  made  a  denizen  by  the  king^s 
letters  patent,  and  then  purchafes  lands,  (which  the  law 
3II0WS  fuch  a  one  to  do)  his  fon,  born  bef6re  his  denization^ 
fliall  not  (by  the  common  law)  inherit  thofe  lands ;  but  a  fon 
born  afterwards  may,  even  though  his  elder  brother  be  living; 
for  the  father,  before  denization,  had  no  inheritable  blood  to 
conmiunicate  to  his  eldeft  fon ;  but  by  denization  it  acquirea 

u  Bna.  /.  2.  c.  7.     Co.  LUt.  244.        >  Jhid.  2. 
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an  hereditary  quality^  which  will  be  tranfmitted  to  his  fub- 
fequent  pofterity.  Yet,  if  he  had  been  aaturalized  by  a£t 
0f  parliament»  fuch  eldeft  fon  might  then  hav;e  inherited^ 
for  that  c^^ncels  all  defeds,  and  is  albwed  to  have  a  retro* 
{pcQinc  energy^  which  fimple  denization  has  not*. 

SiR  Edward  Coke  *  alfo  holds,  that  if  an  alien  cometh  into 
England,  and  there  hath  iflue  two  fons,  who  are  thereby  na- 
tural-born  fubje£ls ;  and  one  of  them  purchafes  Iand|  anci 
dies ;  yet  neither  df  thefe  brethren  can  be  heir  to  the  other^ 
For  the  commune  vinculum^  or  common  ftock  of  their  con- 
fanguinity,  is  the  father^  and  as  he  had  no  inheritable 
blood  in  him,  he  could  commuuicate  none  to  his  fons^ 
and,  when  the  fons  c^n  by  np  poflibility  be  heirs  to  |h^ 
father,  the  one  of  them  ihail  not  be  heir  to  the  other.  And 
tliis  opinion  of  his  feems  founded  upon  folid  principles  of 
the  antient  law;  not  only  from  the  rule  before  cited**|^ 
that  cejlu^i  que  doit  inhetiter  al  percy  doit  inheriter  al  fits  g 
but  alfo  becaufe  we  have  feen  that  the  only  feod^  found* 
ation,  upon  which  newly  purchafed  land  can  poflibly  der 
fcend  to  a  brother,  is  the  fuppofition  and  fiflion  of  law, 
tfaat  it  defcended  from  fome  one  of  his  anceft<m :  but  in 
this  cafe  ^s  the  imnvediate  anceftor  was  an  alien,  from  ^om 
it  could  by  no  poflibility  defcend,  this  iSiould  deftroy  th^ 
fuppofition,  and  impede  the  defcent,  and  the  land  {hoaU  ht 
inherited  ut  feudum  jbriBe  novum :  that  is,  by  none  but  the 
liocal  defc^dants  of  the  purchafing  iMrodiers  and  on  failure 
of  them,  Ihould  efcheat  to  the  iord  of  the  fee.  But  this 
opinion  hath  been  fince  overruled  ^ ;  and  it  is  now  held  for 
law,  that  the  fons  of  an  alien  bom  faere,  n^y  inherit  to 
eacfa  othor  \  the  defcent  from  one  brother  to  another  being 
an  immediate  defcent  ^»  And  realbnably  enough  upon  tfae 
whole  ;  for,  as  (in  common  purchafes)  tbe  whole  of  the  fup«- 
pofed  defcent  from  indefinite  anceftors  is  but  fi^litious,  th/t 
•  law  may  as  well  fuppofe  the  requifite  anceftor  a«  fuppofe  thc. 
requifite  defcpit. 

*  Co.  Lict.  I29.  c  I  Veotr.  413*    2  Izt*  59*  1  Si^ 
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It U aUb ena^ed,  bytheftabite  ri  &  saW.III^c.^.  dnt 

aU  peribns,  betng  natuniUioni  fubjeds  of  the  king^  $mj  in^ 

herit  and  make  tfaetr  tides  by  defcent  from  any  of  thetr  ancf £» 

tort  lineal  or  collateral  ^  akhou^  their  father  or  motber»  or 

other  anceftor,  by,  from,  throngh,  or  under  whom  tbey  d^ 

me  their  pedigrees,  were  bom  out  of  the  king'^  aUegianco. 

Sut  inconveniences  were  a&erwards  apprehended,  in  caib. 

perfons  fliould  thereby  gain  a  future  capacity  to  inherit,  wbo 

did  not  exift  at  the  death  of  the  perfon  laft  feifed,     Asj  if 

Tiancis  the  ekier  brotbcr  of  John  Stiles  be  an  alien,  an4 

OUver  die  younger  be  a  natural-born  fubjeA^  upon  John'» 

d^th  without   ifliie  his  lands  wiU  defcend  to  Oliver  tb^ 

yotinger  brother :   now,  if  afberwards  Francis  has  a  cfail4 

bom  in  Englandf  it  was  feared  that,  under  the  ftatute  of  king 

WilHam,  tbis  new-born  child  might  defeat  tfae  eftate  of  bi» 

«ncle  OHver.     Wherefore  it  is  provided,   by  the  ftatutc 

35  Ceo«  II.  c.  39*  that  no  right  of  inheritance  &aU  accrue 

by  virtue  of  the  £ormer  ftabute  to  any  peribz^  whatfoevei^ 

nnlefs  diey  are  io  being  and  capable  to  take  as  beirs  at  the 

ileath  of  the  perfon  laft  feifed :— with  an  exception  however 

tQ  the  cafe,  where  lands  ihall  defcend  to  the  daughter  of  an 

aUen ;  which  defcent  IhaU  be  divefted  in  favour  of  an  afteri- 

*  bonn  brotherj  or  tbe  inheritance  ihaU  be  divided  with  an 

afiter«born  fifter  or  fiftei^,  accocding  tp  tbc  ufual  rule  ^  o£ 

iJcfcents  by  the  cosunon  law. 

7.  Bt  attainder  alfo,  for  treafon  or  other  felony,  tfae  biaoA 
^f  the  perfon  attainted  is  fo  comipti^dj  as  to  be  rendered  M 
longer  inheritable. 

G&EiT  care  muft  be  taken  to  diftinguifti  between  forfeiR 
ture  of  lands  to  the  kin^  aad  this  fpecies  of  efcheat  to  the 
lord  'f  wbich»  by  reaibn  of  their  fimilitude  in  fome  circiun-t 
fianceS)  and  becaufe  the  crown  is  very  frequently  the  immo^ 
diate  k>rd  of  the  fee  and  therefbre  entitled  to  both,  have  beea 
often  confounded  togethen  Forfeiture  of  lands,  and  of 
whatever  elfe  the  ofTender  pofreiTed,  was  the  do£trine  of  the 
iM  SaKoA  I4W  *,  as  a  part  of  puniihmenit  for  the  ofience  i 

^  Sfff  pag.  208  and  214*  •  LJ^  MJrtdf  ff»4*  LL*  Canut*  c*  54« 

and 
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ftnd does notat  all  relate to  the  feodal  fyftem,  nor  is  the  con- 
fequence  of  any  figniory  or  lordfliip  paramount  ^ :  but,  being 
a  prerogative  vefted  in  the  crown,  was  neither  fuperfeded  nor 
diminiihed  by  the  introdu£lion  of  the  Norman  tenures ;  a 
fniit  and  confequence  of  which,  efcheat  muft  undoubtediy 
be  reckoned.  Efcbeat  therefore  operates  in  fubordinaUon  to 
this  more  antient  and  fuperior  law  of  forfeiture. 

The  do£lrinc  of  efcheat  upon  attainder,  taken  fingly,  is 
this  :  that  the  blood  of  the  tenant,  by  the  commifilon  of  any 
felony,  (under  which  dcnomination  all  treafons  were  formerly 
comprized  ^)  is  corrupted  and  ftained,  and  the  original  do- 
nation  of  the  feud  is  thereby  determined,  it  being  always 
granted  to  the  vafal  on  the  implied  condition  of  dum  benefe 
^ejferiu     Upon  the  thorough  demonftratiou  of  which  guilt, 
by  legal  attainder,  the  feodal  covenant  and  mutual  bond  of 
fealty  are  held  to  be  Woken,  the  eftate  inftantly  falls  back 
from  the  oiTender  to  the  lord  of  the  fee,  and  the  inheritable 
quality  of  his  blood  is  extinguiflied  and  blotted  out  for  ever* 
In  this  fituation  the  law  of  feodal  efcheat  was  brought  into 
£ngland  at  the  conqueft  \  and  in  general  fuperadded  to  the 
antient  law  of  forfeiture,     In  confequence  of  which  corrup* 
tion  and  extin£bion  of   hereditary  blood,    the  land  of  all 
felons  would  immediately  reveft  in  the  lord,  but  that  the 
fuperior  law  of  forfciture  intervenes,  and  intercepts  it  in  it'5 
jpaflage  :  in  cafe  of  treafon,  for  ever ;  in  cafe  of  other  felony, 
for  only  a  year  and  a  day  \  after  which  time  it  gocs  to  the 
lord  in  a  regular  courfe  of  efcheat  ^,  as  it  would  have  dbne 
to  the  heir  of  the  felon  in  cafe  the  feodal  tenures  had  never 
been  introduced.     And  that  this.is  the  true  operation  and 
genuine  hiftory  of  efcheats  will  moft  cvidently  appear  from 
this  incident  to  gavelkind  lands,  (which  feems  to  be  the  old 
Saxon  tenure)  that  they  arc  in  no  cafe  fubjeft  to  efcheat  for 
fclony,  though  they  are  liablc  to  fotfeiturc  for  trcafon '. 

'  2  Inft.  64.  '  Sallp.  85.  -  *!•  ^M^»  36«  .  '         < 

%  3111(1.15»  8tat«  25.^w.  III.  c.3«        1  Somaer.  53,    Wright.  Ten.  ixS* 
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As  a  confequence  of  this  do£lrine  of  efcheatj  all  lands  of 
inheritance  immediately  revcfting  in  the  lord,  the  wife  of  thc 
felon  was  liable  to  lofe  her  dower,  till  the  ftatute  i  Edw,  VI„ 
c.  12.  ena£bed,  that  albeit  any  perfon  be  attainted  of  mifpri'* 
Con  of  treafon,  murder,  or  felony,  yet  his  wife  {hall  cnjoy 
her  dower.  But  ihe  has  not  this  indulgence  ^where  the 
antientlaw  of  forfeiture  operates,  for  it  isiexprcfslyprovided 
by  the  ftatute  5  &  6  Edw.  VI.  c.  1 1.  that  the  wife  of  on« 
attaint  of  high  treafon  fiiall  not  be  endowed  at  alL 

HiTHERTO  we  havc  only  fpoken  of  eftates  vefted  in  thc 
ofEsnder,  at  the  time  of  his  ofFence  or  attainder.  And  here 
the  law  of  forfeiture  ftops ;  but  the  law  of  efcheat  purfues 
the  matter  ftill  farther.  For,  the  blood  of  the  tenant  being 
utterly  corrupted  and  extinguifhed,  it  follows,  not  only  that 
9II  that  he  now  has  fhall  efcheat  from  him,  but  alfo  that  he 
(hall  be  incapable  of  inh^riting  any  thing  for  the  futurel 
This  may  farthcr  illuftrate  the  diftin£lion  between  forfeiture 
and  efcheat.  If  therefore  a  father  be  feifed  iii  fee,  and  the 
fon  commits  treafon  and  is  attainted,  and  then  the  father 
dies :  here  the  land  (hall  efcheat  to  the  lord  ;  becaufe  the 
fon,  by  the  corruption  of  his  blood,  is  incapable  to  be  heir, 
and  there  can  be  no  other  heir  during  his  Jife :  but  nothing 
ihall  be  forfeited  to  the.king,  for  the  fon  never  had  any  in- 
tereft  in  the  lands  to  forfeit  '^.  In  this  cafe  the  efcheat  ope« 
rates,  and  not  the  forfeiture ;  but  in  the  foUowing  inftancs 
the  forfeiture  works,  and  not  the  efcheat.  As  where  a  new 
felony  is  created  by  a£l  of  parliament,  and  it  is  provided'  (as 
is  frequently  the  caie)  that  it  ftiall  not  extend  to  corruption 
of  blood :  here  the  lands  of  the  felon  fhall  not  efcheat  to  th« 
lord,  but  yet  the  profits  of  them  fhall  be  forfeited  to  the  king 
for  a  year  and  a  day,  and  fo  long  after  as  the  ofFender  lives  K 

I 

There  is  yet  a  farther  confequence  of  the  corruption  and 
extindion  of  hereditary  blood,  which  is  this :  that  the  perfon 

k  Co.  Litt.  13.  1  3  loft.  47. 

2  attainted 
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attainted  fliall  not  only  be  incapable  himfelf  of  inKeritingj 
or  tranfeiitting  hi^  own  property  hj  faeirihip,  but  fhaH  alfo 
ebftmd  the  dejCeetit  of  larfds  or  tenements  to  his  pofterity,  in 
d!  crfed  where  Aey  are  obliged  to  dcrive  their  tidc  dirou^ 
him  jfroffl  any  remoter  anceftor.  The  chartncl,  which  con«» 
rtftA  the  hereditary  blood  from  his  anceftor^  to  him,  is  not 
only  exhaufted  for  the  prefent,  but  totally  dammed  up  and 
rcndered  imperrious  for  the  future.  This  is  a  rcfinement 
«ipon  the  antient  law  of  feuds,  which  allowed  that  the  grand^ 
fon  might  be  heir  to  his  grandfather,  though  the  fon  in  the 
intermediate  gcneration  was  guilty  of  fclony  °*.  But,  by  the 
larw  of  England^  a  man's  blood  is  fo  univetflUy  corrupted 
by  attainder)  that  his  fons  can  neither  inherit  to  him  nor  to 
ony  oth^  anceftor  %  at  leaft  on  the  part  of  their  atnineed 

This  corruption  of  blood  cannot  be  abfohitely  remdvied 
but  by  authority  of  parltament.  The  king  may  excufe  the 
public  puniihment  of  an  offender ;  but  cannot  abolifli  die 
private  right,  which  has  accrued  or  may  accrue  to  individuato 
as  a  confequence  of  the  criminaFs  attainder.  He  may  remit  % 
forfeiture,  in  which  the  intereft  of  the  crown  is  alone  con- 
cemed :  but  he  cannot  wipe  away  the  corruption  of  blood  \ 
for  therein  a  third  perfon  hath  an  intereft,  the  lord  who 
claims  by  efcheat*  If  therefore  a  man  hath  a  fon,  and  is  at« 
tainted,  and  afterwards  pardoned  by  the  king ;  this  fon  cail 
never  inherit  to  his  father,  or  father^s  anceftors ;  becaufe  hi» 
patemal  blood,  being  once  thoroughly  corrupted  by  his  fa« 
thcr^s  attainder,  muft  continue  fo :  but  if  the  fon  had  been 
bom  after  the  pardon,  he  might  inherit ;  becaufe  by  the  par» 
don  the  fiathcr  is  made  a  new  man,  and  may  convey  new  ix^ 
heritaUe  blood  to  his  after-^bom  chiidren  *• 

HEB.EIN  there  is  however  a  difference  between  aliens  and 
jperfons  attaintcd.  Of  iliens,'  who  could  ncvcr  by  any  poffi- 
bility  be  heirs,  the  law  takes  no  notice :  and  therefote  vre  htirt 

9  Yan  htevwai  m  a  ftud»  ^u  *  Uut»  %$%• 
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feen,  that  an  alien  elder  brother  fhall  not  imptfde  the  defcent 
to  a  hatUi^l*botn  yoiinger  brdther.  But  in  attamdett  it  is 
otherwife :  fot  if  a  man  hath  iflue  a  fon,  and  i»  attainted^ 
and  afterWards  pardoned,  and  then  hath  ifliie  a  fecond  fon^ 
and  dies  (  her^  the  corruptbn  of  blood  is  not  remoyed  from 
the  eldeft,  and  thei^fore  he  cannot  be  heir :  neither  can  tbe 
youngeft  be  heir,  for  he  hath  an  elder  brother  living»  of 
whom  the  law  takes  notie^,  as  he  once  had  a  poffibility  of 
being  heit :  4nd  therefore  the  younger  brother  (hall  not  in^ 
heriti  but  the  land  fliall  eCcheat  to  the  lord :  though  had  the 
elder  died  without  ifTue  in  the  li£s  of  the  father,  the  yotinger 
fon  bomaftetthe  pardon  might  well  have  inherited,for  he  hath 
no  coTTuption  of  blood  <*.  So  if  a  man  hath  iffue  two  (m^f 
and  the  clder  in  the  lifetime  of  the  father  hath  iiftte,  and  then 
is  attainted  and  executed,  and  afterwards  the  father  dies,  the 
lands  of  the  father  (hall  not  defcend  to  the  younget  fon :  for 
thc  ifTue  of  the  elder»  which  had  once  a  poflibirtty  to  inherify 
fhaU  impede  the  defcent  to  the  younger,  and  the  land  fhall 
e(cheat  to  the  lord  ^i.  Sir  Edward  Coke  in  this  cafe  allows '» 
that  if  the  anceftor  be  attainted,  his  fons  born  before  the  at«« 
taiuder  may  be  heirs  to  each  other ;  and  diftinguifhes  it  from 
tlie  cafe  of  the  fons  of  an  alien»  becaufe  in  this  cafe  the  blood 
was  inh^titabk  when  imparted  to  them  ftom  the  f ather :  but 
he  makes  a  doubt  (upon  the  principles  beforementioned^ 
which  are  now  overruled  *)  whether  fons,  born  after  the  at- 
taander,  can  inherit  to  each  other,  for  they  never  had  any 
infaeritabid  blood  in  tfaem. 

Upon  the  whole  it  appears»  that  a  perfon  attv^ed  im 
neither  aUowe,d  to  retain  his  former  eftate,  nor  to  inherit  any 
future  one,  nor  to  tranfmit  any  inheritance  to  his  iffii^i  either 
immediately  from  himfelf,  or  mediately  through  himfielf  fronv 
any  remoter  anceftor ;  for  his  inheritable  blood^  which  ia 
neceftary  either  to  hold^  to  take,  or  to  tranfmit  any  feodal 
property,  is  blotted  out,  corruptedy  and  extiaguiihed  for 
ever :  the  confequence  of  which  is»  that  eftatea  thus  impeded 
kf.  their  defcent,  refult  back  and  efcbeat  to  the  lord», 

P  Co.  Litt  8.  r  Co.  Litt.  8. 
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Tkis  comiption  of  blood,  thus  arifing  from  feodal  princi- 
ples,  but  perhaps  extended  farther  than  even  thofe  prlnciples' 
will  warrant,  has  been  long  looked  upon  as  a  pecaliar  hard- 
fltip :  becaufe  the  opprefFive  parts  of  the  feodal  tenures  be-* 
ing  now  in  general  aboltfhed,  it  feems  unreafonable  to  re<' 
fcrve  one  of  their  moft  inequitable  confequences ;  namely, 
that  the  children  ihould  not  oniy  be  reduced  to  preferi  po- 
verty,  (whichy  however  fevere,  is  fufficiently  juftified  upon 
leafons  of  public  policy)  but  alfo  be  lai J  under  future  diffi* 
cultles  of  inheritance,  ori  account  of  che  guilt  of  their  an- 
ceftors.  And  thercfore  in  moft  (if  not  all)  of  the  new  felo- 
ilies  created  by  parliament  fince  the  reign  of  Henry  the  eighth, 
k  is  declared  that  they  fhall  not  extend  to  any  corruption  of 
blood:  and  by  the  ftatute  7  Ann.  c.  2i,  (the  operation  o£ 
which  is  poftponed  by  the  ftatute  17  Geo.  11.  c.  39.)  it  is 
enaAed,  that,  after  the  dcath  of  the  late  pretcndcr,  and  his 
ibns,  no  attainder  for  treafon  fhall  extend  to  tfae  difmheriting 
any  heir,  nor  the  prejudice  of  any  perfon,  other  than  the  of- 
fender  himfelf :  which  proviGons  have  indeed  carried  the  re- 
medy  farther,  than  was  required  by  the  hardfhip  above  com- 
plainedof;  which  is  only  the  future  obftrudiion  of  defcents» 
where  the  pedigree  happens  to  be  deduced  through  the  blood 
of  an  attainted  anceftor. 

BcFORE  I  conclude  this  head,  of  efcheat,  I  muft  men« 
tion  one  fingular  inftance  in  which  lands  held  in  fee»fimple 
are  not  liable  to  efcheat  to  the  lord,  even  when  their  owner 
is  no  more,  and  hath  left  no  heirs  to  inherit  them.  And 
this  Is  the  cafe  of  a  corporation ;  for  if  that  comes  by^  any 
accident  to  be  d^flblved,  the  donor  or  his  heirs  ihall  havc 
the  land  again  in  reverfion,  and  not  the  lord  by  efcheat ; 
which  is  perhaps  the  only  inftance  wliere  a  reverfion  can  bc 
cxpe£tant  on  a  grant  in  fee-fimple  abfolute.  But  the  law; 
wc  are  told  %  doth  tacitly  annex  a  condition  to  every  fuch 
gift  or  grant,  that  if  the  corporation  be  difTolved,  the  donor 
or  grantor  fhall  re-enter ;  for  the  caufe  of  the  gift  or  grant 

t  00.  Lltt.  13. 
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faileth.  This  is  indeed  founded  upon  the  felf-fame  principle 
as  the  law  of  efcheat :  the  heirs  of  the  donor  being  only  fub- 
ftituted  inllead  of  the  chief  lord  of  the  fee  :  which  was  for- 
merly  very  frequently  the  cafe  in  fubinfeudatibns,  or  aliena- 
tions  of  lands  by  a  vafal  to  be  holden  as  of  himfelf  \  till  that 
pra£tice  was  reftrained  by  the  ftatute  of  quia  emptoresy  i8 
£dw*  I.  ft.  I.  to  which  this  very  fingular  inftance  ftill  in 
fome  degree  remains  an  exception. 

There  is  one  more  incapacity  of  taking  by  defcent, 
which,  not  being  produflive  of  any  efcheat,  is  not  ftrifUy  re- 
ducible  to  this  head,  and  yet  muf^  not  be  pafled  over  in  filence. 
It  is  enafted  by  the  ftatute  1 1  &  1 2  Will.  III.  c.  4.  {a) 
that  evcry  papift  who  fhall  not  abjure  the  errors  of  his  reli- 
gion  by  taking  the  oaths  tb  the  govemment,  and  making  thc 
declaration  againft  tranfubftantiation,  within  fix  months  after 
he  has  attained  the  age  of  eighteen  years,  ftiall  be  incapable 
of  inheriting,  or  taking,  by  defcent,  as  wcU  as  purchafe,  any 
feal  eftates  whatfoever ;  and  his  next  of  kin  being  a  prote- 
ftant,  (hall  hold  them  to  his  own  ufe  till  fuch  time  as  he 
complies  with  the  terms  impofed  by  the  afl:.  This  incapacity 
is  merely  perfonal ;  it  afte£ts  himfelf  only,  and  does  not  de- 
ftroy  the  inheritable  quality  of  his  blood,  fo  as  to  impede  the 
defcent  to  others  of  his  kindred.  In  like  manner  as,  even  in 
the  times  of  popery,  one  who  entered  into  religion  and  be- 
came  a  monk  profefTed  was  incapable  of  inheriting  lands, 
both  in  our  own  "  and  the  feodal  law  ;  eo  quod  defiit  ejfe  miles 
fecult  quifaBus  ejl  miles  Chrifti  ;  nec  heneficium  pertinet  ad  enm 
qui  non  dehet  gerere  officium  *.  But  yet  he  was  accounted  only 
civifiter  mortuus  ;  he  did  not  impede  the  defcent  to  othcrs, 
but  the  next  heir  was  entitled  to  his  or  his  anceftor^s  eftate. 

These  are  the  feveral  deficiencies  of  hcreditary  blood, 
recognized  by  the  law  of  England  ;  which,  fo  often  as  they 
happen,  occafion  lands  to  efcheat  to  the  original  proprietary 
or  lord. 

'    ■  Co.  Litt.  132,  ^  «  Teud,  ai. 

{a)  This  adl,  in  this  refpeA,  is  now  repealed,  by  ftatute  1 8 
Geo.  in.  c.  60.  under  certain  qualifications  therein  mentioned. 
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OF    TITLE    BY    OCCUPANCY. 

OCCUPANQY  is  thc  t^kiog  pofleiSon  of  thofe  thliiga, 
which  before  belonged  to  nobody.  Tltk»  as  wie  havfi 
feen  *,  is  the  true  grpund  and  foundation  of  all  propertjr^  or 
of  holding  thofe  things  in  feveralty,  which  by  thc  law  of 
nature,  unqualified  by  that  of  fociety,  were  common  to  aO 
mankind.  But  when  once  it  wa$  agreed  that  eyery  thing 
capable  of  ownerfliip  fhould  have  an  owner,  natural  reafon 
fuggefted,  that  he  who  could  firft  declare  his  intention  of 
appropriating  any  thing  to  his  own  ufe,  and>  in  confequence 
of  fuch  intention,  afiually  took  it  into  po9efliD%  fhould 
thereby  gain  the  abfolute  property  of  tt  \  according  to  that 
rule  of  the  law  of  nations,  recognized  by  the  iaws  of  Rom£  ^> 
quod  nulltus  5?,  id  ratione  naturali  occupanti  conceditur. 

This  right  of  occupancyi  fo  far  a$  it  coDcems  real  pro« 
pcrty,  (for  of  perfonal  chattels  I  am  not  in  this  placc  to 
fpeak)  hatli  been  coniined  by  the  laws  of  England  within  t 
very  narrow  compafs  \  and  was  extended  only  to  ^  fii^le  in* 
ftance  :  namely,  where  a  man  was  tcnant  pur  auter  vir,  or 
had  an  eftate  granted  to  himfelf  only  (without  mentiomng  hi& 
heirs)  for  the  life  of  another  man>  and  died  during  the  lifc  of 
£efluy  que  viey  or  him  by  whofe  life  it  was  holden :  in  this  cafe  he» 
that  could  firft  entcr  on  tlie  land,  might  lawfuUy  retain  tfae 
poffcflion  fo  long  as  cejluy  que  vie  lived,  by  right  of  occupancy  *. 

This  fecms  to  have  been  recurring  to  firft  piinciplcs,  and 
calling  in  the  law  of  nature  to  afcertain  the  propcrty  of  the 
land,  when  left  witliout  a  legal  owner.  For  it  did  not  revcrt 
to  the  grantdr,  though  it  formerly  *  was  fuppofcd  fo  to  do  j  for 
hc  had  parted  with  all  his  intereft,  fo  long  as  ce/hy  que  vie 
lived ;  it  did  not  efcheat  to  thc  lord  of  thc  fcc  \  for  all 
cfcheats  muft  be  of  thc  abfolute  entire  fcc,  and  not  of  any 

a  See  pag>  3  &  8.  ^  Bra£(,  /.  2.  r.  ^.  /.4«  fr.  3.  «.9.  ^.4« 

k  fy»  41*  I •  3*  ^^  '•  3*  '•  '^*  V  ^*  ^*  5*  ^-  5*  §*  <5* 
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baVtLCular  eftate  csitved  out  of  it ;  much  lefs  of  ib  minute 
a  remnant  as  this :  it  did  not  belong  to  the  grantee  $  for 
he  was  dead:  it  did  not.defcend  to  his  heirs;  for  there 
were  ho  words  of  inheritance  in  the  grant :  nor  cDuld  it 
veft'  in  his  executors  $   for  no  executors  could  fucceed  to 
ai  freehold.     Belonging  therefore  to  nohoijf  like  the  iae" 
redifas  jacens  of  the  Romans»  the  law  left  it  open  to  be  feifed 
and  ajyprdpriated  by  the  firft  perfon  that  could  enter  upon  itj 
during  the  life  of  cejluy  que  vie^  under  the  name  of  an  occu* 
pant.     But  there  was  no  right  of  pccupancy  allowed,  where 
the  king  had  the  reverfion  of  the  lands ;  for  the  reverfioner 
h^th  an  eqnal  right  with  any  qther  man  to  enter  upon  the  va- 
cailt  pofleffion,  and  where  the  king^s  title  and  a  fubjed's  con- 
cur^  the  king^s  fhall  be  always  preferred :  againft  the  king 
therefore  there  could  be  no  prior  occupant,  becaufe  nullum 
tempus  occurrit  regi  ^*   And,  even  in  the  cafe  of  a  fubje£^,  had 
the  eftate  pur  auter  vie  been  granted  to  a  man  and  his  heirs 
during  the  life  of  cejtuy  que  vie,  there  the  heir  might,  and 
ftill  may,  enter  and  hold  pofieffioUj  and  is  called  in  law  a 
Jpecia/  occupant ;  as  having  a  fpecial  exclufiye  r^ght,  by  thc 
terms  of  the  original  grant,  to  enter  upon  and  occupy  thi& 
haereditas  jacensf  during  the  refidue  of  the  eftate  granted : 
tfaough  fome  have  thought  him  fo  called  with  no  very  great 
propriety  * ;  and  that  fuch  eftate  is  rather  a  defcendible  free- 
hold.     But  the  title  of  common  occupancy  is  now  reduced 
almoft  to  notliing  by  two  ftatutes :  the  onei  29  Car.  II.  c.  3* 
which  ena£ts  (according  to  the  antient  rule  of  law  ^)  that 
where  there  is  no  fpecial  occupant,  in  whom  the  eftate  may 
veft,  the  tenant  pur  auier  vie  may  devife  it  by  will,  or  it  fhall 
go  to  the  executors  or  adminiftrators  and  be  afTets  in  their 
hands  for  payment  of  debts  :  the  other  that  of  14  Geo.  II. 
c.  ao.  which  ena£l8,  that  the  furplus  of  ftfch  cAztt  pur  auter 
vie,  after  payment  of  debts,  fhall  go  in  a  courfe  of  diftribu- 
tion  like  a  chattel  intercft. 

Bt  thefe  two  ftatutes  the  title  of /vfXM»9»occupancy  is  ut- 
terly  extin£l  and  aboliflied  :  though  that  oifpecial  occupancy, 

by  the  heir  at  law,  continues  to  this  day ;  fuch  heir  being 

•  •  / 

4  Cxh  Litt.  41«  «  Vaush.  201.  ^  Bra^.  ibid.    Fkt.  ibid. 
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hcld  to  fucceed  to  the  ance(lor's  eftfttei  not  by  defcenti  for 
then  he  muft  take  an  eftate  of  inheritance,  but  as  an  occu- 
pant  fpecially  marked  out  ^nd  appointed  by  the  oiiginal  grant«< 
But|  as  before  the  ftatutes  there  could  no  common  occupancy 
be  had  of  incorporeal  hereditamentSi  as  of  rents,  tithe$,advow* 
fonsj  commons,  or  the  like  ^f  ^b^caufe^  with  refpe6i  to  them, 
there  could  be  no  a£l:ual  entry  made,  or  corporal  feifin  had  \ 
and  therefore  by  the  death  of  the  grantee  pur  auter  vie  a  grant 
of  fuch  hereditaments  was  entirely  determined)  fo  now>  I 
apprehend,  notwithftanding  thefe  ftatutes,  fuch  grant  would 
be  determined  likewife  ;  and  thc  liereditaments  would  not  b^ 
devifeable,  nor  veft  in  the  executors,  nor  go  in  a  courfe  of 
diftribution  (a).  For  thefe  ftatutes  muft  not  be  conftrued  fo  as 
to  create  any  new  eft^te>  or  keep  that  alive  which  by  the 
common  law  was  determined,  and  thereby  to  defer  the  gran« 
tor's  reverfion  ;  but  merely  to  difpofe  of  an  intereft  in  being, 
to  which  by  law  there  was  no  owner>  and  which  thereforc 
was  left  open  to  the  firft  occupant.  When  thete  is  a  refidue 
left,  the  ftatutes  give  it  to  the  executors  and  adminiftrators^^ 
inftead  of  the  firft  occupant ;  but  they  wili  not  create  a  refidue, 
on  purpofe  to  givc  it  to  either  **.    They  only  meant  to  provide 

f:  Co.  Litt.  4.1.     Vaugh.  zoi.  any  ekmofynary  corporation  of  titbeftov 

h  But  fee  now  the  IVatute  5  Gco.  III.  other  incorporeal  hereditaments,  as  good 
€•17.  which  malces  leafes  for  one,  two  and  ef^cdtual  toall  intentx  and purpojei  as 
Or  three  lives  by  eccifiaftical  perfons  or  leafes  of  corporeal  pofleffions. 
""^^"^^"^^•"^'"■^""""""^""■"^^■•^*™^^""^^""^^^^"'^^^"^"""^""""""""*""""""""."»— ^••^^■""•■«••■^i^ 
(tf)  Hut,  by  the  lord  keeper  Harcoiirr,  in  thc  cafe  of  Rawlinron  v.  thc 
diichers  of  Montague  and  oihcrs,  (j  P.  VViU,  264.  in  thc  notes)  as  to 
renttt  ^e,  gi^nted  pur  auter  vie,  the  natute  of  frauds  and  perjuries  hat 
tnade  an  aheration  ^  for,  by  thai  ilatute,  any  eltate^r  «aur  vre  is  made 
«lcvifeahle  ;  and  if  not  devifed  away,  fliall  be  aflcts  in  ihe  hands  of  ihe 
heir,  if  limited  to  the  heir ;  if  not  limited  to  ihe  he'>r,  it  ftiall  go  to  the 
execiUors  or  adniinii^rators  of  the  grantees,  and  )>e  aflets  in  their  hands. 
So  thai,  if  fince  that  flaiute  a  rcnt  bc  granted  to  A  for  the  lifc  of  B, 
and  A  die  living  H,  A*8  execntors  or  adminiflrator^  fliall  have  it 
cUiring  the  iiie  of  R  j  for  the  iiatute  is  not  only  madc  to  prevent  the  in« 
convenience  of  fcramhling  for  eflates,  and  gctting  the  firit  poflreiTioii 
after  ihe  death  of  the  grantee,  but  Hkewife  for  prelerving  and  continuing 
thc  eiiate  dui  ing  the  llfe  of  the  ceftuy  que  ^u ;  and  it  is  reafonablcy  flnce 
the  grantec  mi^hi  hy  deed  have  dilpoled  of  the  rent  during  the  life  of 
ihc  iffiuy  fuf  triet  th9t,.though  by  his  dying  without  baving  roade  any 
Juch  uiipu»(ion,<jn  nicety  of  )aw  this  eftate  would  have  deterroinedv 
yet,  hy  ii\e  i^arute,  ihnt  intereft  which  pafled  from  the  grantor  ought 
ty.  be  pi-ci'«rved,  anxl  (hall  go  to  the  executors  or  adroiniftrators  of  th» 
giantee,  tluripg  the  life  of  tlie  ce/hy  que  «f«.  And  thc  iUtutCi  iii  ihis  cafCt. 
does  not  i^^rx^i  .^M^  ^^^y  /'c/^'^^  ^^  eiiate  of  thc  grantec» 

an 
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an  appointed  inftead  of  a  cafual,  a  certain  inilead  of  an  uncer- 
tain,  owner  of  lands  wliich  bcforc  wcre  nobody^s ;  and  thereby 
'  to  fupply  this  cafus  omtjfus^  and  render  the  difpofition  of  law  in 
all  refpefts entirely  uniform :  thisbeing  thc only inftance  whcre- 
in  a.titlc  to  a  real  cftate  could  ever  be  acquired  by  occupancy^ 

This,  I  fay,  was  the  only  inftance  ;  for  I  think  therc  can 
be  no  other  cafe  devifed,  whcrein  thereis  not  fome  owner  oi 
thc  land  appointed  by  the  laW.  In  the  cafe  of  a  fole  eorpo- 
ration,  as  a  parfon  of  a  church,  when  he  dics  or  refigns, 
though  there  is  no  aElual  owner  of  the  land  till  a  fucceflbr  be 
appointed,  yet  there  is  a  legal^  poiential  owticrfhip,  fubfifting 
in  contcmpiation  of  law ;  and  when  the  fucCeffor  is  appointed, 
his  appointment  fhall  have  a  retrofpe£l  and  relation  back-; 
wards,  fo  as  to  entitle  him  to  all  the  profits  from  the  inftant 
that  the  vacancy  commcnced.  And,  in  all  other  inftances, 
when  the  tenant  dies  inteftate,  and  no  other  owner  of  the 
lands  is  to  be  found  in  the  common  courfe  of  defccnts,  there 
the  iaw  vefts  an  ownerfhip  in  the  king,  or  in  the  fubordinat^ 
lord  of  the  fee,  by  cfcheat. 

So  alfo  in  fome  cafes,  where  tlie  laws  of  other  nations  give 
a  right  by  occupaiicy,  as  in  lands  newly  created,  by  the  rifing 
of  an  'ifland  in  the  fea  or  in  a  river,  or  by  the  alluvion  or  de- 
Tcliftion  of  the  waters  ;  in  thefe  inftances  the  law  of  England 
afligns  them  an  immediate  owner.  For  Bradou  tells  us  ^,  that 
if  an  ifland  arife  iu  the  middle  of  a  river^  it  belongs  in  com» 
mon  to  thofe  who  have  lands  on  each  fide  thereof }  but  if  it  be 
nearer  to  one  bank  than  the  other,  it  belongs  oiily  to  him  who 
is  proprietor  of  the  neareft  fliore  :  which  is  agreeable  to,  and 
probably  copied  from,  the  civil  law  ^.  Yet  this  feems  only 
to  be  reafonablc,  where  thc  foil  of  the  river  is  equally  divided 
between  the  owners  of  the  oppofite  fliores  :  for  if  the  whole 
foil  is  the  freehold  of  any  one  man,  as  it  ufually  is  whencver  a 
feveral  fifliery  is  claimed  *,  there  it  feems  juft  (and  fo  is  the 
conftant  pra£kice)  that  the  eyotts  or  little  iflands,  arifing  in  any 
part  of  the  river,  ftiall  be  the  property  of  him  who  owneth 
the  pifcary  and  the  foil;  However,  in  cafe  a  new  ifland  rife 
>n  xhtfeay  though  the  civil  law  giyes  it  to  the  firft  occupant  % 

I  /•  1.  r.  2.  1  Salk.  637.     See  page  39« 
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yet  ours  give$  it  to  the  king  "•  And  as  to  lands  ^aixied  froi^ 
the  fea,  either  by  alluvion,  by  tbe  wafhing  up  of  fand  sin4 
earth»  fo  as  in  time  to  make  terrafirma  \  or  by  derelUiion^  a^ 
when  the  fea  (hrinks  back  below  the  ufual  watermark  $  iq 
thefe  cafes  tbe  law  is  held  to  be,  that  if  this  gain  be  by  littl^ 
and  little,  by  fmall  and  imperceptible  degrees»  it  (hall  go  to 
the  owner  of  the  land  adjoining  ^.  For  de  minimis  non  curaii 
lex :  and,  befidesj  thefe  owners,  being  often  lofers  by  thq 
breaking  in  of  the  fea^  or  at  charges  to  keep  it  out,  ^this  pof- 
fible  gain  is  therefore  a  reciprocal  confideration  for  fuch  pof- 
fible  charge  or  lofs.  But,  if  the  alluvion  or  dereli&ion  be 
fudden  and  confiderable,  in  this  cafe  it  belpngs  to  the  king  ^ 
tor,  as  the  king  is  lord  of  the  fea^  and,  fo  owner  of  th^  foil 
while  it  is  covered  with  water^  it  is  but  reafonable  he  fhould 
have  the  foilj  when  the  water  has  left  it  dry  ^.  So  that  tfae 
quantity  of  ground  gainedj  and  the  time  during  which  it  i^ 
gaining,  are  what  make  it  either  the  kin^s,  or  the  fubje&'a 
property..  In  the  fame  mannet  if  a  rivcrj  running  between 
two  loi^ifhips,  by  degrees  gains  upon  the  one,  and  thereby 
kavdis  the  other  dry^  the  owner  who  lofes  his  ground  thua 
iitpcfjceptibly  has  no  remedy  :  but  if  the  courfe  of  the  river 
be  changed  by  a  fudden  and  violent  flood,  or  other  bafty 
me>ns,  and  thereby  a  man  lofes  his  ground,  it  is  faid  that 
he  Oiall  have  what  the  river  has  left  in  any  other  place^  as  a 
recompenfe  for  this  fudden  lofs  %  And  this  law  of  alluviona 
and  derelidions,  with  regard  to  rivers,  is  nearly  the  fame  in' 
the  imperial  law '  i  from  whence  indeed  thofe  our  determina- 
tions  feem  to  have  been  drawn  and  adopted :  but  we  ourfelvesj  * 
as  iflanders^  have  applied  them  to  marine  increafes  \  and  have 
given  our  fovereign  the  prerogative  he  enjoysj  as  well  upon 
the  particular  reafons  before*mentioned|  as  upon  this  other 
general  ground  of  prerogative,which  was  formerly  remarked% 
that  whatever  hath  no  other  owner  is  vefled  by  law  in  the 
king. 

n  B»a. /•  2.  ^,  s.   CaUisof  fewert.        q  /^.  iS, 

%Z»  ^'lafi.l.  1.  20,  21,  22j  23j  944 

•  2  Roll.  Abr.  170.    Dyer.  326*  *  See  Vol.  I.  pa^.  29$. 
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OF   TITLE   BY    PRESCRIPTION. 


AThird  mcthodf  of  acquiring  real  property^y  pur- 
chafe  i^  that  by  prefcription  ;  as  whcn  a  man  can  flicw 
wy  other  title  to  what  he  claims^  than  that  he,  and  thofe 
under  whom  he  claims,  have  immemorially  ufbd  to  enjoy  it. 
Concerning  cuftoms,  or  immemorial  ufages,  in  generalj 
with  the  feveral  requifites  and  rules  to  be  obferved,  in  order 
to  prove  their  exiftence  and  vaiidity,  we  inquircd  at  large  in 
the  preceding  part  of  thefe  commentaries  *.  At  prefent  there- 
fore  r  fliall  only,  firft,  diftinguifli  between  cuftom^  ftriftly 
takeuj  and  prefcriptton  s  and  then  fliev^,  what  fort  of  things 
may.be  prefcribed  for, 

And,  firft,  the  diftinftion  between  cuftom  and  prefcription 
18  this  \  that  cuftom  is  properly  a  local  ufage,  and  not  an- 
nexed  to  ^ny  perfon  :  fuch  as  a  cuftom  in  the  manor  of  Dale 
that  lands  fliall  defcend  to  the  youngeft  fon  :  prefcription  is 
merely  a  perfonal  ufage  \  as,  that  Sempronius,  and  his  ancef- 
tors,  or  thofe  whofe  eftate  he  hath,  have  ufed  time  out  of 
mind  to  have  fuch  an  advantage  or  privilege  **.  As  for  ex» 
ample  :  if  there  be  a  ufage  in  the  parifli  of  Dale,  that  all  the 
inhabitants  of  that  parifii  may  dance  on  a  certain  ciofe,  at 
all  times,  for  their  recreation  ;  (which  is  held  ^  to  be  a  law- 
ful  ufage)  this  is  ftrifily  a  cuftom,  for  it  is  applied  to  the 
place  in  general,  and  not  to  any  particular  perfoni :  but  if  the 

*  See  Vol.  ].  pag.  75^  &Ct  *  x  Ley.  176. 
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tenant,  who  is  feifed  of  the  manor  of  Dale  in  fee,  alleges 
that  he  and  his  anceitors,  or  all  thofe  whofe  eftate  he  hath  in 
the  faid  manor,  have  ufed  time  out  of  mind  to  havc  common 
of  pafture  in  fuch  a  clofe,  this  is  properly  called  a  prefcrip* 
tion  \  for  this  is  a  ufage  annexed  to  the  pirfin  of  the  owner 
of  this  eilate.'  All  prefcription  muft  be  either  in  a  man  and 
his  anceftors,  o»in  a  man  and  thofe  whofe  eftate  he  hath  ^  : 
which  laft  is  called  prefcribing  in  a  que  ejlaie.  And  formerly 
a  man  might,  by  the  common  law,  havc  prefcribed  for  % 
right  which  had  been  ehjoyed  by  his  anceftors  or  predeceflbrs 
at  any  diftance  of  time,  though  his  or  their  enjoyment  of  it 
had  been  fufpended  *  for  an  indefinite  feries  of  years.  But 
by  the  ftatute  of  limitations,  32  Hen^  VIIL  c.  2.  it  is  en- 
a£ted,  that  no  perfon  fhall  make  any  prefcription  by  thc 
ieifin  or  pofleffion  of  his  anceftor  or  predeceflbr,  unlefs  fucb» 
feifin  or  pofleflion  hath  been  within  threefcore  years  next  be- 
fore  fuch  prefcription  made  ^ 

Skcondlt,  as  to  the  feveral  fpecies  of  things  which  may, 
or  may  not,  be  prefcribed  for :  we  may,  in  the  firft  place, 
obferve,  that  nothing  but  incorporeal  hereditaments  can  be 
claimed  by  prefcription ;  as  a  right  of  way,  a  common,  ^c  ; 
but  that  no  prefcripcion  can  give  a  title  to  lands,  and  other 
corporeal  fubftances,  of  which  more  certain  evidence  may  be 
had  ^.  For  a  man  ftiall  not  bc  faid  to  prcfcribe,  that  he  and  his 
anceftors  havc  immcmorially  ufed  to  hold  the  caftle  of  Arun- 
del :  for  this  is  clearly  another  fort  of  title  5  a  title  ky  corpo- 
ral  feifin  and  inhcritance,  which  is  more  permanent,  and 
therefore  more  capable  of  proof,  ths^n  that  of  prefcription. 
But,  as  to  a  right  pf  way,  a  common,  or  the  like,  a  man 
ipay  be  alloWed  to  prefcribc  ;  for  of  thefp  thcre  i^  no  corporal 
fcifin,  the  enjoyment  will  be  frequejitly  by  intervals,  and 
thereforc  the  right  to  enjoy  them  can  depend  on  nothing  clfc 
but  immemqrial  ufage.     2.  A  prefcription  muft  always  bc 

<  4.  Rep.  32.  ofufucafiio;  (Tp  41,  3.  3.)  fo  called 

c  Co.  Litt.  113.  becaufe  a  man,  that  gains  a  title  by  pre<. 

f  This  title,  of  prefcriptlon,  was  weJI  fcription,  may  be  faid  ufu  rem  caperc, 

lcnowu  in  the  Roman  law  by  the  naoie  g  Dr  &  S;.  dial«  !•  c«  8.  Fiacb.  131, 
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Idid  in  bim  that  is  tenant  of  the  fee.    A  tenant  for  ]ife>  fbr 
yearsi  at  wUl,  or  acopyholder,  cannot  prefcribe)  by  reafim 
of  the  imbecility  of  their  eftates  K    For,  as  prefcription  is 
ufage  beyond  time  of  memory,  it  is  abfurd  that  they  fhould 
pretend  to  prefcribe  for  any  thing»  whofe  eftates  commenced 
within  the  remembrance  of  man.  And  therefore  the  copyholder 
muft  prefcribe  \inder  cover  of  his  lord's  eftate,  and  the  te- 
nant  for  life  under  cover  of  the  tehant  in  fee-(imple«     As» 
if  tenant  for  life  of  a  manor  would  prefcribe  for  a  right  of 
common  as  appurtenant  to  the  fane,  he  muft  prefcribe  under 
cover  of  the  tenant  in  fee*fimple  ^  and  muft  plead  that  John 
Stiles  and  his  ahceftors  had  immemorially  ufed  to  have  this 
right  of  common»  appurtenant  to  the  faid  manor^and  thatjoha 
Stiles  demifed  the  faid  manor,  with  it's  appurtenances^  to  Him 
the  faid  tenant  for  life.     3.   A  prefcription  cannot  be  for  a 
thing  which  cannot  be  raifed  by  grant.     For  the  law  allows 
prefcription  only  in  fupply  of  the  lofs  of  a  grant,  and  there- 
fore  every  prefcription  prefuppofes  a  grant  to  have  exifted. 
Thus  the  lord  of  a  manor  cannot  prefcribe  to  raife  atax  or  toU 
upon  ftrangers ;  for,  as  fuch  claim  could  never  have  beea 
good  by  any  grant,  it  fhall  not  be  good  by  prefcription  K 
4.  A  fourth  rule  is,  that  what  is  to  arife  by  matter  of  record 
cannot  be  prefcribed  for,  but  muft  be  claimed  by  grant,  en- 
tered  on  record }  fuch  as,  for  inftance,  the  royal  franchifes 
of  deod^nds,  f^lons'  goods,  and  the  like.     Thefe,  not  being 
forfeited  till  tbe  majter  on  which  thcy  arife  ifi  found  by  tlie 
inquifition  of  a  jury,  and  fo  made  a  matter  of  record,  the  for* 
feiture  itfelf  cannot  be  claimed  by  any  inferior  title.    But  thc 
franchifes  of  treafute-trove,  waifs,  eftrays,  and  the  like,  may 
be  claimed  by  prefcription  5  for  they  arife  from  private  con- 
tingencies,  and  not  from  any  matter  of  record  K    5.  Among 
things  incorporeal,  which  may  be  claimed  by  prefcription,  a 
diftin£lion  muft  be  made  with  regard  to  the  manner  of  pre- 
fcribing  \  that  is,  whether  a  man  fhall  prefcribe  in  a  que  e/late, 
or  in  himfelf  and  his  anceftors.  For,  if  a  man  prefcribes  in  a  que 
el{atey{xhzt  is,inhimfelf  andthofewhofeeftatehe  holds)nothing 

• 
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b  claimable  bythis  prefoipfioni  but  fuch  diings  as  are  inci* 
denty  appcndant»  or  appnrtcnant  to  Imds;  for  it  would  bc  afa- 
fUr4  to  claim  anj  thing  aa  the  confcqucnce»  or  appcnffix,  of 
an  eftate»  with  which  die  thing  chdmcd  has  no  conncxion  : 
j^t,  if  hc  prefcribes  in  himfclf  and  his  anceftors»  he  may 
prefcribe  for  any  thing  whttfoevcr  that  lics  in  grant ;  not 
enly  things  that  are  appurtenant,  but  alfo  fuch  as  may  be  ixr 
grofs '.    Therefore  a  man  may  prefcribe,  that  he,  and  thofe 
whofe  dlate  hc  hath  in  t^c  manor  of  Dalc,  havc  uicd  tohold 
tfae  advowfon  of  Dalc,  as  t^pendant  to  that  manor :    but^  if 
llie  advowfon  bc  a  d^(lin6l  inhcritanccj  and  not  appehdantj 
ihen  he  can  only  prefcribe  in  his  anceftors.    So  alfo  a  man 
tnay  prcfcribe  in  a  que  eftate  iar  a  common  appurtenant  to  a 
manor ;  but,  if  hc  would  prefcribc  for  a  common  ingrofs^  hc 
muft  prefcribc  in  himfclf  and  his  anccftors.    <5.  Laftly,  we 
may  obfcrve,  that  eftates  gained  by  prcfcription  are  riot,  of 
courfci  defccndible  to  the  hcirs  gcneral,  like  other  purchafcd' 
eftatcsj  but  are  an  ezccption  to  thc  rulc.     For,  propcrly 
l^caking)  tfac  prefcription  is  rathcr  to  be  cOnfidcred  as  an 
evidence  of  a  formef  acquifitionj  than  as  an  acquifition  de 
fiovo :  and  thereforc,  if  a  man  prefcribcs  for  a  right  of  way 
in  himfelf  and  his  anccftors»  it  wiU  dcfccnd  only  to  the 
blood  of  that  linc  of  anceftors  in  whom  hc  fo  prcfcribcs ; 
the  prefcription  in  this  cafc  being  indccd  a  fpccies  of  dcfccnt. 
But,  if  he  prcfcribcs  for  it  in  a  que  efiatey  it  will  foUow  thc 
nature  of  that  eftatc  in  which  thc  prefcription  is  laidj  and^be 
inheritable  in  che  fame  manner,  whether  that  wcrc  acquired 
by  dcfcent  or  purchafe ;  for  cvcry  acccflbry  foUowcth  thc  na- 
ture  of  if  8  principal. 
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OF    TITLE    BY    FORFEITURE, 


FORFEITUREi3a  punifhment  annexcd  by  law  ta 
fome  illegal  a£^,  or  negligence,  in  the  owner  of  lands> 
tenements,  or  hereditaments:  whereby  he  lofes  all  his  i^tere&: 
therein,  and  they  go  to  the  party  injured,  as  a  recompenfe  for 
the  wrong  which  either  he  alone^  or  the  public  togethop  widi 
himfelf,  faath  fuftained. 

LandSj  tenementSj  and  heredltaments»  may  bc  forfeited 
in  various  degrees  and  by  various  means :  i.  By  crimes  and 
mifdemefnors.  2.  By  alienation  contrary  to  law.  3.  Bjf 
non-prefentation  to  a  benefice,  when  the  forfeiture  is  deno^ 
minated  a  laffe.  4.  By  fimony,  5.  By  non-petformance 
of  conditions.  6.  By  waile.  7.  By  breacfa  of  copyfaold 
cuftoms.     8.  By  bankruptcy.^ 

I.  The  foundation  and  juftice  of  forfeitures  for  criousand 
pnjdemeftiorsy  and  the  feveral  degrees  of  thofe  forfeituresj.pra* 
pbrtioned  to  the  feveral  ofil;nceS|  have  been  hinted  at  in  tfae 
preceding  volume  *  5  but  will  be  more  properly  confidered^ 
and  more  at  large  in  the  fourth  book  of  thefe  comment^riQB* 
At  prefent  I  (hall  only  obferve  in  generali  that  the  ofiimces 
wbich  induce  a  forfeiture  of  lands  and  tenements  to  the 
crown  are  principally  the  foUowing  fix :  i.  Treafon.  2.  Fc- 
lony.    3.  Mifprifion  of  treafon.  4.  Proimunire.  5.  Drawing 
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a  wcapon  on  a  judge,  or  ftriking  any  one  in  thc  prcfcncc  of 
thc  king^s  principal  c6urts  of  jufticc.  6.  Popifh  rccufancy, 
or  non-obfcrvance  of  ccrtain  laws  cnaftcd  in  rcftraint  of  pa- 
pifts.  But  at  what  timc  thcy  fevcrally  commencc,  how  far 
thcy  cxtend,  and  how  long  thcy  cndurc,  will  with  greater 
propriety  bc  rcfcrvcd  as  tlie  objcdt  of  our  future  inquiries. 

II,  Lamds  and  tcnements  may  bc  forfeitcd  by  aiietiafion^ 
or  convcying  them  to  another,  contrary  to  Jaw.  This  is 
cither  alienation  in  mortmainy  alienation  to  an  alieny  or  alie- 
nation  by  particular  tenants;  in  the  two  formcr  of  which  cafcff 
thc  forfciturc  arifes  from  the  incapacity  of  the  alienee  to  takc, 
m  the  latter  from  tlic  incapacity  of  the  alienor  to  grant. 

I.  Alienation  in  mortmainy  in  mortui  manuy  is  an  alic* 

m 

nation  of  lands  or  tencments  to  any  corporation,  fole  or  ag- 
gregate,  ccclefiaftical  or  tcmporal,  But  thefe  purchafes 
having  bccn  chicfly  madc  by  religious  houfes,  in  confequence 
whereof  the  lands  bccamc  pcrpetually  inhcrcnt  in  onc  dcad 
handj  this  hath  occafioncd  thc  gcneral  appcilation  of  mort- 
main  to  bc  applicd  to  fuch  alienations  ^,  and  the  religious 
houfcs  themfclves  to  be  principally  confidcred  in  forming  thc 
ftatutes  of  mortmainj  in  deducing  thc  hiftory  of  whicli 
ftatutes,  it  will  be  mattcr  of  curiofity  to  obfervc  thc  grcat 
addreis  and  fubtle  contrivance  of  the  ecclefiaftxcs  in  cluding 
from  time  to  time  the  laws  in  being,  and  the  zeal  with  which 
fucceffive  parliamcnts  have  purfued  thcm  through  all  their 
finefles :  how  new  rcmedies  were  ftill  thc  parents  of  ncw 
evafions ;  till  thc  legiflature  at  laft,  though  with  difficulty^ 
hath  obtaincd  a  decifive  viftory, 

Bt  the  common  law  any  man  might  difpofe  of  his  lands 
to  any  other  private  man  at  his  own  difcretion,  efpecially 
when  the  feodal  reftraints  of  alienation  wcre  worn  awty. 
Yct  in  confcquence  of  thefe  it  was  always,*  and  is  ftill, 
n^ceflary  *,  for  corporations  to  have  a  licence  in  mortmain 
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from  the  crown,  to  enable  them  to  purchafe  lands :  fot  as 

the  king  is  the  ultimate  lord  of  every  fee,  he  ought  not,  ua- 

lefs  by  his  own  confenti  to  lofe  his  privilege  of  efcheats  and 

other  feodal  profits,  by  the  vefting  of  lands  in  tenants  that 

can  never  be  attainted  or  die.  And  fuch  licencesof  mortmain 

fcem  to  have  been  neceflary  among  the  Saxons»  above  fixty 

years  before  the  Norman  conqueft''.     But|  befides  this  ge« 

neral  licence  from  the  king,  as  lord  paramount  of  the  king- 

dom,  it  was  alfo  requifite,  whenever  there  was  a  mefne  or  in- 

termediate  lord  between  the  king  and  the  alienor,  to  obtain 

his  licence  alfo,  (uppn  the  fame  feodal  principles)  for  the 

alienation  of  the  fpecific  land.     And  if  no  fuch  licence  wa9 

obtained,  the  king  or  other  lord  might  refpe£lively  enter  on 

the  lands  fo  aliened  in  mortmain,  as  a  forfeiture.     The  ne- 

ceffity  of  this  licence  from  the  crown  was  acknowleged  by 

the  conftitutions  of  Clarendon «,    in  refpe^i  of  advowfons^ 

which  the  monks  always   greatly  coveted,    as  being  the 

groundwork  of  fubfequent  appropris^tions  ^     Yet  fuch  wcrc 

the  influencc  and  ingenuity  of  the  clergy,  that  (notwithftand- 

ing  tliis  fundamental  principle)  we  find  that  the  largeft  and 

moft    con(?derable  dotations  of  religious  houfes  hapjiened 

within  lefs  than  two  centuries  after  the  ci^nqueft.      And 

(when  a  licence  could  not  be  obtained)  ther  contrivance 

feems  to  have.  been  this :  that,  as  the  forfeiture  br  fuch  alie- 

nations  accrued  in  the  iirft  place  to  the  immediat*  lord  of  the 

fee,  the  tenant  who  meant  to  alienate  firft  conveyej  his  landg 

to  the  religious  houfe,  and  inftqntly  took  them  bck  againf 

.  to  hold  as  tenant  to  the  monaftery  ;  which  kind  of  nftanta- 

neous  feifm  was  probably  held  not  to  occafion  any  fofi^iture: 

and  then,  by  prctext  of  fomc  othcr  forfeiture,  furrencjr,  or 

efcheat,  the  fociety  entered  into  thofe  lands  in  right  of^uch 

theirnewlyacquired  figniory,  as  immediate  lords  of  thc^c. 

But,  when  thefe  dotations  begsui  to  grow  numerous,  it  \^ 

obferved  that  the  feodal  fervices,  ordained  for  the  defence  f 

the  kingdom,  were  every  day  vifibly  withdrawn  ^  that  tht 

circulation  of  landed  property  from  man  to  man  began  to 

'  Selden.  Jan.  Angl.  1.  2.  §.45.       et  confcnfione  %f.fiuu  €•  1.   ^•D»  Xi64. 
*  EccUfiae  de  feudo  demini  regis  non         f  5ee  Vol.  I.  p.  348« 
fffunt  ijt  pirfetuum  dari,  abffue  affenfu 
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fb^Ate;  and  that  the  Ibrds  -wtrt  curtatted  of  dhte  frtute  ot 
Adt  fighioties,  iSieir  tfcheats^  wa^dfliips,  rdiefs,  and  the 
like :  aad  therefore»  in  order  to  prevent  tSns^  it  ^sis  oifdbred 
ky  the  fecoiid  ^f  king  Ifeht^  IIFs  great  diarters  ^  and  ^i^ 
vards  by  that  printed  in  oiir  common  ftatute^book,  diat  aD 
fiich  attempts  ihould  be  voidj  and  the  land  fbrfeited  to  thc 
lord  of  the  fee  K 

•    BuT,  as  this  prohibition  extended  only  to  reKgioos  iott/eff 
Ittfliops  and  other  fole  corporationSwere  not  included  tfaereini 
and  the  aggregate  ecclefiaitical  bodies   (who,   fir  Edward 
Coke  obferves  ^  in  this  .Were  to  be  commended,  that  they 
cver  had  of  thdr  Cbunfel  the  beft  leamed  men  that  th^  cottld 
get)  found  many  means  to  creep  out  of  this  ftatute,  by  buying 
in  lands  that  were  tona  Jide  hoMen  of  themfelTes  as  lords  of 
die  fee,  andthereby  evading  the  forfeiture;    orby  ta&ing 
feng  ieafes  for  ytars»  which  firft  introduced  thofe  extenfive 
terms,  for  a  thoufand  or  more  years,  which  are  now  fo  fire-» 
^ient  in  conreyances.    This  produced  the  ftatute  ie  reUp^s^ 
jEdw.  I;  which  piovided,  that  mperfin^  religious  or  other 
whatfover,  {hould  ^y,  or  fell,  or  rcceive,  under  pretence  of 
a  g£ft,  or  tcrm  of  years,  or  any  ot^er  titk  whatfoever,  nor 
Siould  by  an/  art  or  ingenuity  appropriate  to  himfelf,  any 
lands  or  tenc^ents  in  mortmain ;  upon  pain  that  the  imme- 
diate  lord  of the  fee,  or,  on  his  defauit  for  one  year,  the  lords 
paramount  and,  in  default  of  allc^them,  theking,  might 
ciiter  thei^n  ^  ^  forfeiture. 

^fii^eaatA  to  be  a  fufficient  fecurxty  againft  all  aliena« 

^0113  \  mortmain :  but  as  thefe  ftatutes  extended  only  to 

Mu  and  conveyances  between  the  parties,   the  religious 

Iiou^  now  began  to  fet  up  a  fiAitious  title  to  the  land, 

'  ^l^h-  it  wfts  intended  they  fliould  have,  and  to  bring  an 

,  A.  />•  1217.  r^»  43.  tiit,  Oxon»  ioeuro  terram  Juam  iomui  religiofae  fc 

^  ^ifen  Jieet  atkm  de  caeiero  iare  terram  ieierst,  itt  Juper  hoc  cetMfiatatuf,  iouum 

oameiBemi  iomMi  religiof/ef  itafmoi  iliam  Jkmmpemitus  caffitur,  mtlerra  ilta  iuirim§! 

refumat  teneniam  ie  eaiem  iom»'^   mec  fuo  ilHus  feiii  incurraturm    Mag*  Cart» 

Kceat-alicuiiomuirtVtpofaeterramalicujmt  9  Hen,  IIJ,  c.  36, 
Jkacciperef  fuoitraiatillmm  ei  afuo  tp-        '  a  loft.  75« 
fam  recefit  tetiemiam :  fi  fuis  amtem  ie 
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wBdon  to  recover  h  agsunft-  the  tenant ;  whoi  by  frand  and 
eollufidn  made  no  defencey  and  thereby  judgment  was  ^ven 
&r  the  rdigious  hoofei  which  then  recovered  the  land  by  fen^ 
tence  of  law  opon  a  fuppofed  prior  title.    And  tbus  they  had 
the  honour  of  inventing  thofe  fi^tious  adjudicatioxls  of  right^ 
which  are  fince  become  the  great  aflurance  of  the  kingdom, 
under  the  name  of  common  recoveries.     £ut  upon  this  die 
ftatute  of  Weftminfter  the  fecond,  13  Edw.  I.  c.  32.  ena£ledt 
that  in  fuch  cafes  a  jury  fhall  try  the  true  right  of  the  de- 
mandants  or  plaintiffs  to  the  land,  and  if  the  religious  houfe 
or  corporation  be  found  to  hare  it,  they  ihall  ftill  recover 
(eifin  'y  otherwife  it  ihall  be  forfeited  to  the  immediate  lord 
of  the  fee,  or  elfe  to  the  next  brd,  and  finally  to  thc  king,    ' 
upon  the  immediate  or  other  lord'8  default.     And  the  likc 
provifion  was  made  by  the  fuccecding  chapter  *^,  in  cafc  thc 
tenants  fet  up  crofies  upon  their  lands  (the  badges  of  knights 
tcmplars  and  hofpitallcrs)  in  order  to  prote£l  thcm  from  thc 
fieodal  demands  of  their  lords,  by  virtue  of  the  privileges  of 
thofe  religious  and  military  orders.     So  careful  indced  was 
this  provident  prince  to  prevent  any  future  evafions,that  when 
the  ftatute  of  quia  emptores^  1 8  Edw.  I.  aboliflied  all  fub- 
infeudations,  and  gave  liberty  for  all  mcn  to  alienatc  their 
lands  to  be  holden  of  their  ncxt  immediate  lord  \  a  provifo 
was  infcrted  °»  that  this  Ihonld  not  extend  to  authorize  any 
kind  of  alienation  in  mortmam.     And  when  afterwards  Ac 
method  of  .obtaining  the  king^s  licencc  by  writ  of  ad  quoi 
damnum  was  marked  out,  by  the  ftatute  27  Edw.  I.  ft.  a.  % 
was  farther  provided  by  ftatute  34  Edw..I.  ft.  3.  that  no  fuch 
liceuce  fhould  be  efieaual,  without  thc  confcnt  of  Ae  meffae 
or  intermediate  lords. 

Yet  ftill  it  was  found  diflScuIt  to  fet  bounds  to  eccl6« 
fiaftical  ingenuity :  for  when  thcy  were  driven  out  of  all  their 
former  hoids,  they  devifed  a  new  method  of  convcyancc^  by 
which  the  lands  were  granted,  npt  to  themfelves  dire^y,  but 
to  nominal  feoffces  to  tbe  u/e  of  ike  religious  houfes  j  thu* 
diftinguiaiing  between  the  ioffeffionznA  the  i^,  and  rccciving 
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&e  a^ual  profitSj  while  the  feifin  of  the  lands  remained  in  the 
nominal  feofiee^  who  was  lield  by  the  courts  of  equity  (then 
under  the  direAion  of  the  clergy)  to  be  bound  in  confcience 
to  account  to  hiscefiuy  que  ufe  for  the  rents  and  emolument^ 
of  the  eftate*  And  it  is  to  thefe  inventions  that  our  pradrifers 
are  indebted  for  the  introidu£):ion  of  ufes  and  trufts»  the  foun-^ 
dation  of  modern  conveyancing.  But,  unfortunately  for  the 
inventors  themfelves,  they  did  not  long  enjoy  the  advantage 
of  their  new  device ;  for  the  ftatute  1 5  Ric.  II.  c.  5.  ena£i:s 
that  the  lands  which  had  heen  fo  purchafed  to  ufes  ihould  be 
aniortifed  by  licence  from  the  crown,  or  elfe  be  fold  to  pri- 
▼ate  perfons  \  and  that  for  the  future,  ufes  fhall  be  fubje£): 
to  the  ftatutes  of  mortmain,  and  forfeitable  like  the  lands 
themfdves.  And  whereas  the  ftatutes  had  been  eluded  by 
purchafing  large  tra£ls  of  land,  adjoining  to  churches,  and 
confecrating  them  by  the  name  of  church-yards,  fuch  fubtile 
imagination  is  alfo  declared  to  be  within  the  compafs  of  the 
ftatutes  of  mortmain.  And  civil  or  lay  corporations,  as  weH 
as  ecclefiaftical,  are  alfo  declared  to  be  within  the  mifchief, 
and  of  courfe  within  the  remedy  providcd  by  thofe  falutary 
laws.  •  And,  laftly,  as  during  the  times  of  popery  lands  were 
frequently  given  to  fuperftitious  ufes,  though  not  to  any 
corporate  bodies ;  or  were  made  liable  in  the  hands  of  heirs 
and  dcvifces  to  the  charge  of  obits,  chaunteries,  and  tlie  like, 
which  were  equally  pernicious  in  a  well-govemcd  ftate  as 
a£lual  alienations  in  mortmain  \  tberefore,  at  the  dawn  of  the 
veformation,  the  ftatute  23  Hen.  VIII.  c.  10.  declares,  that 
all  future  grants  of  lands  for  any  of  the  purpofes  aforefaid,  if 
granted  for  any  longer  term  than  twenty  years,  fliall  be  void. 

BuT,  during  all  this  time^  it  was  in  the  power  of  the 
crown,  by  granting  a  licence  of  mortmain,  to'  remit  the 
forfeiture,  fo  far  as.related  to  it's  own  rights  \  and  to  enable 
any  fpirltual  or  other  corporation  to  purchafe  and  hold  any 
lands  or  tcnements  in  perpetuity  ;  whicli  prerogative  is  de- 
clared  and  confirmed  by  tlie  ftatute  18  Edw.IlI.  ft.  3.  c*  3, 
But,  as  doubts  were  conceived  at  the  time  of .  the  rcvolu- 
tion  hcM^  far  fuch  licence  was  valid ",  fince  the  kings  had  ao 
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power  to  difpenfe  with  the  ftatutes  of  mortmaln  -by  a  claufe 
of  non  ohjlante  %  which  was  the  ufual  courfe,  tbcygh  it  feen^ 
to  haye  been  unneceflary  p  :  and  as,  by  the  gradual  declenfion 
pf  mefne  figniories  through  the  long  opetation  of  the  ftatutc 
*of  quia  emptoresy  the  rights  of  intermcdiate  lords  were  reduced 
to  a  very  fmali  compafs ;  it  was  therefore  provided  by  the 
ftatute  7  &  8  W.  III.  c.  37.  that  the  crown  for  the  future  at 
Its  own  difcretion  may  grant  licences  to  aliene  or  take  in 
mortmain,  of  whomfoever  the  tenements  may  be  holden.    . 

After  the  diflblution  of  monafteries  under  Henry  VIII., 
though  the  poHcy  of  the  next  popifti  fuccefibr  afiefted  to 
•grant  a  fecurity  to  the  pofleflTors  of  abbey  lands/yet,  in  order 
to  tegain  fo  much  of  them  as  either  the  zeal  or  timidity  of 
their  owners  might  induce  them  to  part  with,  the  ftatutes  of 
mortmain  were  fufpended  for  twenty  years  by  the  ftatute 
I  &  2  P.  and  M.  c.  8.  ahd,  during  that  time,  any  lands  or 
tenements  were  allowed  to  be  granted  to  any  fpiritual  corpo- 
ration  withoUt  any  licence  whatfoeveri  And,  long  aftcr- 
wards,  for  a  much  better  purpofe,  the  augmentation  of  poor 
livings,  it  was  enadled  by  the  ftatute  17  Car.  II.  c.  3.  that 
appropriators  may  annex  the  great  tithes  to  the  vicarages ; 
and  that  all  benefices  under  100/.  per  annum  may  be  aug- 
mented  by  the  purchafe  of  lands,  without  licence  of  mortmain 
in  either  qafe  %  and  the  like  provifion  hath  beeii  fince  niade, 
jp  favour  of  the  governor?  of  queen  Anne's  bounty  ^.  It  hath 
alfo  been  held  %  that  the  ftatute  23  Hen.  VIII.  before  men- 
.tioned  did  not  extend  to  any  thing  hMtfuperJlitious  ufes  \  and 
that  therefore  a  man  may  give  lands  for  the  maintenance  of 
a  fchool,  an  hofpital,  or  any  pther  charitahk  ufes.  Cut  as 
it  was  apprehended  from  recent  experience,  that  perfons  on 
their  deathbeds  might  make  large  and  improvident  difpo- 
fitions  even  for  thefe  good  purpofes,  and  defeat  the  politic;iI 
.cnd  of  the  ftatutes  pf  mortmain  ;  it  is  therefore  enafted  by 
the  ftatute  9  Geo.  II.  c.  36.  that  no  lands  or  tenements,  or 
money  tobe  laid  out  thereon,  fliall  be  given  for  or  charged 
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trith  iiny  chhrltMe  ufcs  whaffoevcr,  unlefs  hj  deed  iildetttcd, 
exccutcd  iil  the  pVtfencc  of  two  Witnefles  twfclvc  calfttidar 
months  before  the  death  of  tlie  donor,  and  enrolled  ih  thfe 
court  of  chancery  wilhin  fix  nionths  after  it's  cjcdcutioxi, 
(cxcept  ftocks  in  tfie  public  ftihds,  which  may  bc  trahsferred 
Within  61  nionths  ptevibUs  to  thc  dbtior^s  dcath)  ahd  unlefs 
fuch  gift  be  ihade  to  take  effed  imhicdiately,  ahd  bc  without 
pdkHircr  of  f^ocation  :  and  that  all  other  gifts  Ihall  bc  void. 
Thc  two  univcrfiiies,  their  coUegcs,  and  thc  fcholars  upon 
thfr  foundation  pf  the  colleges  of  Eton,  Winchcfterj  and 
Weftminfter,  arc  cxceptcd  out  of  this  zQt :  but  fuch  cx« 
emption  was  grantcd  with  this  provifo^  that  no  coUcge  fliall 
be  at  liberty  to  pujK^iafe  more  advowfons,  than  are  equal  in 
numbcr  to  one  moiety  of  the  fellows  or  ftudents,  upon  the 
refpe&ive  foundations. 

2.  Secondly,  alienation  io  an  alien  is  alib  a  caufe  of  for^ 
iTciturc  to  the  crown  of  the  lands  fo  alienated ;  not  only  on 
account  of  his  incapacity  to  hold  them,  which  occafions  him 
to  be  paifed  by  in  defcents  of  land  %  but  likewife  on  accouut 
of  his  prefumption  in  attempting,  by  an  a£^  of  his  owh,  to 
acquire  any  real  propcrty  \  as  was  obferved  in  the  prdccdit^ 
volume^ 

3.  Lastlt,  ^lienatioRS  3y  parAubr  trnafiis,  ^hcn  they 
are  greater  than  the  hw  entitles  ihem  to  makt,  and  drVeft 
"Ae  remainder  ot  teveriion  v,  ate  alfo  forfciturcs  to  him  "^hofe 
riglit  is  ittacked  thereby*  As,  if  tehant  for  his  t\Sfti  V!k 
alienes  by  feofFment  or  fine  for  the  life  of  anotfaer,  or  th  tai!, 
or  in  ,fee  5  thefe  being  eftates,  Vtrhich  eithet  muft  or  hiay  laft 
longer  than  his  own,  the  creating  them  is  not  Dnly  beyond 
fcis  powcr,  and  inconfiftent  with  the  nslturc  of  his  intereft, 
bttt  ts  alfo  a  forfeiture  of  hts  own  particuiar  eftate  t6  hiht  in 
remainder  or  reverCon  \  For  which  there  fecm  to  bc  two 
reafons.  Firft,  becaufc  fuch  alienation  amounts  to  a  renun- , 
tiation  of  the  feodal  conncxjon  and  dependehce  5  it  implies  «i 
refufal  to  pcrform  the  duc  renders  and  fervices  to  the  lord  of 
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thc  £ee^  of  which  fealty  is  conftaf^  one^;!  and  k  tends-in  it^s 
CQitfequeiice  to  ddcat  and  devcft  the  remainder  or  reverfioa 
cxpeflant :  ae  therefbre*  that  is  {Mftfc  k»  jeopardy»  by  fuch  a£); 
of  the  ]Mul&cu£zr  tcvaat,  it  is*bat  jnft  diat,  upon  cfifco^ry, 
the  particoiar  eftate  fbould  be  forfiBited  andl  tahbtt  from  hini^ 
«ho  faas  fliewn  fe  manifcft  aa  indMtaAieoi  tsQ  malie  an  ifiipror 
pcv  ufe  of  it»    The  other  reafion  is»  becatife  tbe  particular 
tenanty  bjr  granting  a  larger  eftate  tha»  his  own,  has  by  his 
own  a£t  determined  and  put  an  entire  end  to  his  own  original 
intereft ;  and  on  fuch  determinfrdoa  dte  next  takcr  i&entitled 
to  enter  regularly,  as  in  hi?  remainder  of  reverfionh  The  famc 
'  lawy  which  is  thus  laid  down  with  legardi  to  tenanta  for  life, 
hbldd  alfawith  refpe£t  to  aH  tenants  of  che  meie  freehold  or 
of  chattel  interefts ;  but  if  tenant  in  tail  aEenes  in  fee^  this 
is  no  immediate  forfieiturc  to  the  remainder-man,  but  a  mere 
&fconlmuance  (as  it  is  caQeif  ^)  of  tl^  cftate-tail^  which  the 
ifliie  may  aftcrwards  atoid  by  dne  cotnie  of  law  *  :•  for  he  in 
remainder  of  rcverfion  hath  only  a  rcry  remote  and  barely 
poifible  intereft  therein,  until  the  iJTue  in  taii  is  extin£l.   But, 
m  cafe  of  fnch  f orfeitures  by  particular  tcnants,  all  legal  eftatcs 
by  them  bcfotc  creatcd,  as  if  tcnant  for  twcnty  ycars  grants 
a  kafe  for  fiftecn,  and  all  chargcs  by  him  lawftxlly  made  on 
the  lands,  fhall  bc  good  and  avarlable  in  law  ^.     For  thc  law 
will  not  hurt  an  innocent  leflee  for  thc  feult  of  his  leflbr  ;  nor 
peri^it  thc  leflbr,  after  he  has  grantcd  a  good  and  htwful  cftate, 
by  his  own  a£V  to  avoid  ir,  and  dcfeat  the  intereft  which  he 
himfetf  has  crcated. 

Ec^iVALENT,  both  in  it*s  nature  and  it*s  confequencesy 
to  an  illcgal  alienation  by  the  particular  tcnant,  is  the  civil 
crime  of  dtfclaimer ;  as  where  a  tenant,  who  holds  of  any 
lord,  neglefts  to  render  hjm  the  due  fervices,  and,  upon  an 
a£iion  brought  to  recover  theni,  difclaims  to  hold  of  his  lord. 
Which  difclaimer  of  tenure  in  any  court  of  record  is  a  for- 
feiture  of  the  lands  to  the  lord  %  upon  reafons  moft  appa- 
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rcntly  fcodal.  And  fo  likewife,  if  in  ahy  cdurt  of  rccord  the 
particular  tcnant  does  any  a£t  which  amounts  to  a  virtuad 
difclaimcr  ;  if  hc  claims  any  grcater  «(tate  than  was  granted 
him  at  thc  firft  infeodation,  or  takcs  upon  himfelf  thofe  rights 
which  bclong  only  to  tcnants  of  a  fupcrior  clafs  * ;  if  he  affirms 
the  reverfion  to  bc  in  a  ftrangcr,  by  accepting  his  fine,  at" 
torning  as  his  tcnant,  coliufii^  pleading,  and  the  like  ^ ;  fuch 
bchaviour  amounts  to  a  forfciturc  of  his  particular  eftate^ 

III.  Lapse  is  a  fpccics  of  forfciture,  whereby  the  right 
of  prefcntation  to  a  church  accrues  to  the  ordinary  by  ntgleSt 
of  the  patron  to  prefcnt,  to  the  metropolitan  by  negle£l:  of 
the  ordinaryi  and  to  thc  king  by  neglc£l  of  the  metropolitan. 
For  it  bcing  for  the  intcreft  of  religion,  and  the  good  of  thc 
publicj  that  the  church  ihould  be  provided  with  an  officiating 
miniftcr,  the  law  has  therefore  given  this  right  of  lapfc,  in 
ordcr  to  quicken  the  patron ;  who  might  otherwifc,  by  fuf- 
fcrin^  thc  church  to  remain  vacant,  avoid  paying  liis  eccle- 
fiaftical  ducs,  and  firuftrate  the  pious  intentions  of  liis  anccf- 
tors.  This  right  of  lapfe  was  firft  eftabliftied  about  the  time 
(though  not  by  the  authority  ^)  of  the  council  of  Latcran  *, 
which  was  in  the  rcign  of  our  Henry  the  fecond,  whcn  the 
bifhops  firft  began  to  cxercife  univerfally  the  right  of  inftitu- 
tion  to  churches  ^.  And  therefore,  where  there  is  no  right 
of  inftitution>  there  is  no  right  of  lapfe  :  fo  that  no  donative 
can  lapfe  to  the  ordinary ',  unlcfs  it  hath  been  augmentcd  by 
the  queen's  bounty  «.  But  no  right  of  lapfe  can  accrue^  when 
the  original  prcfcntation  is  in  the  crown  *"• 

The  term>  in  which  the  title  to  prefent  by  lapfe  accrucs 
from  the  one  to  the  other  fucceffively>  is  fix  calendar  months ' ; 
(foUowing  iu  this  cafc  the  computation  of  the  church,  and 
not  the  ufual  one  of  the  commop  law)  and  this  exclufive  of 
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the  day  of  thc  avoidance  \   But,  if  thc  bifliop  be  both  patron 
and  ordinary,  hc  ihall  not  havc  a  double  tinie  allowed  him 
to  coUate  in  *  j  for  the  forfciturc  accrues  by  law,  whenever 
the  negligencc  has  continued  fix  months  in  the  fame  perfon. 
And  alfo  if  thc  biihop  doth  not  coUatc  his  own  clerk  imme- 
diately  to  the  living,  ahd  the  patron  prefei^ts,   though  after 
the  (\x  months  arc  lapfed,  yet  his  prcfcntation  is  good,  and 
"  the  biihop  is  bound  to  inftitute  the  patron's  clerk  °.     For  as 
the  law  only  givcs  the  biihop  this  titlc  by  lapfe,  to  punifli 
the  patron's  negligcnce,  thcre  is  no  reafon  that,  if  the  bifliop 
himfelf  bc  guilty  of  equal  or  grcatcr  negligcnce,  the  patron 
fliould  be  deprivcd  of  his  turn.     If  the  bifliop  fufFcr  the  prc- 
fentation  to  lapfe  to  the  metropolitan,  the  patron  alfo  has  the 
iame  advantage  if  he  prefents  before  the  arch-bifliop  has  iilled 
up  tlie  beneiice  ;  and  that;  for  the  fame  rcafon.     Yct  the  or- 
dinary  cannot,  after  lapfe  to  the  mctropolitan,  collate  his 
own  clerk  to  the  prejudice  of  the  arch-bifliop  ".     For  he  had 
no  permanent  right  and  ihtcrcft  in  the  advowfon,  as  thc 
patron  hath,  but  mcrcly  a  tcmporary  one  j  which  having  ncg- 
lcftcd  to  make  ufe  of  during  the  time,  he  cannot  aftcrwards 
retrieve  it»     But  if  the  prcfentation  lapfes  to  the  king,  pre- 
rogativc  here  intervenes  and  makes  a  difFerence ;  and  the 
patron  fliall  never  recover  his  right  till  the  king  has  fatisfied 
his  turn  by  prefentation :  iox  nullumtempus  occurrit  regi^^  And 
therefore  it  may  feem,  as  if  thc  church  mig})t  continue  void 
for  ever,  unlefs  the  king  (hall  be  plcafcd  to  prcfent ;  and 
a  patron  thereby  be  abfolutely  defeated  of  his  advowfon.  But 
to  prevent  this  inconvcnience,  thc  law  has  lodged  a  power 
in  thc  patron's  hands,  of  as  it  were  compelling  the  king  to 
prefcnt.     For  if,  during  the  dclay  of  thc  crown,  thc  patron 
himfelf  prefents,  and  his  clcrk  is  inftituted,  ^he  king  indced 
by  prefcnting  another  may  turn  out  the  patron's  clerk  ;  or, 
after  indu£^ion,  may  remove  him  by  quare  impedit  i  but  if  he 
docs  not,  and  the  patron's  clerk  dies  incumbcnt,  or  is  cano- 
nically  deprivcd,  the  king  hath  loft  his  right,  which  was  only 
to  the  next  or  firft  prefentatiQn  p. 
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Ik  cafe  the  benefice  rhecocaes  vokl  by  ckatlv  or  ceflkm 

ihrotigh^piiinJity  of  benefices»  tbare  tbe  patrQn  is  hwxai  to 

taketiotice  of'  t!be  Yacaocy  at  his  .own  pedi^  £or  thefe  avc 

mattofs  of  equil  notoriety  io;the:patrfm  anl  oQdinary :  but 

in  cafe  of  a  yacancy  by  refignatioin^  or  <anaoical  «depriyfM:i(»ir 

erif  a-clerlcprefentedJbcre^ediorinfuiSQiency,  ^^efebeing 

matters  of  which  the^bifhoip  alonc  is  pseiiuned  to  be  .cogni* 

sant,  here  the  law^^qiiives  Jiim  io  give  notice  .tbepeof  to  the 

patron,  o^rwife  lic.can  ti^c  no-advantage  by-way  of  bipfe  \ 

Neither  ihall  any  lapfe  theceby  accrue  to  the  xnetropolitan  or 

to  •  Ac  king  s  for  it  is  univarfajly  truc,  &at  nicitfaftr  the  arch- 

bilhop  or  the  king  (haU  ever  prefent  by  lapfe,  •but  ^where  the 

inuncdiate  ordinary  'might^ve  collated  by  Japfe,  within  thc 

fix.montfas^  and  hath<aceeded  histime :  for  the  firft  ftep  or 

beginning  faileth,  etquodmw  habit principium^  nott  bobetjinem  '♦ 

If  the  bifnop  refufc  or  negledb  to  iexamine  and  admit  d>e  pa- 

tron's  clerk,  without  good  leafon  aiGgned  ornQtioCigiven^  he 

is  ftiled  a  difturbcr  by  thelaw,  and  {ball  not.have  aivy  title  to 

prefent  by  lapfe  \  fbr  no  man  ihall  take  advantage  of  his  own 

wrrong  •.  Alfo  if  the  right  df  prefentation  be  lit^ious  or  con- 

tefted,  and  an  a£lion  be.brought  againft  the^bilhop  to  tiy  the 

title,  no  lapfe  ihall  incur^ill  the  queftion  of  right  be  dedded  ^ 

IV<  Ynfmony^  the  right  of  prefentation  to  a  living  is^  for- 
feited  and  vefted  pro  hac  vUe  in  the  crown,  Simony  is  the 
corrqpt  prefcntation  of  any  onc  to  an  ecclefiaftical  benefice 
for  money,  gift,  or  reward.  It  is  fp  called  from  the  rcp. 
femblance  it  is  iaid  to  bear  to  the  fin  of  Simon  .Magus^ 
though  the.purchafing  of  holy  ordersfeems  to  approadi  near* 
erto  his  ofR:nce.  It  was  by  tfae  canon  law  a  vety  grtevotts 
crime :  and  is  fo  much  the  more  odious,  becaufe,  as  fir  £d« 
ward  Coke  obfcrves  %  it  is  ever  accompanicd  with.peijury ; 
for  the  .prefentee  is  fwom  to  have  coramitted  no  fimony. 
However  it  was  not  an  oifence  puniihable  in  a  crimihal  way 
mt  the  common  law  ^ ;  it  being  thought  fuificient  to  leave  the 
clerk  to  ecclefiaftical  cenfures.     But  as  thefc  did  not.aiFe& 
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d}^  (iinfimacal  patroni  nor  were  efficacious  enough  to  repel 
the  notorious  pra£lice  of  the  thing,  divers  z(k$  of  parliament 
I^aye  been  made  to  reilrain  it  by  means  of  civil  forfeitures  i 
Vhich  the  modern  ptevailing  ufage,  which  regard  to  fpiritua| 
preferments,  calls  aloud  to  be  put  in  execution.  I  ihall  briefly 
confider  them  in  this  place,  becaufe  they  deveft  ^he  cqrrupt 
patron  of  tlie  right  of  prefentation,  and  veft  a  ncw  right  iq 
the  crown. 

By  the  ftatute  31  Eliz.  c.  6.  it  is  for  avoiding  of  fimony 
enaftcd,  that  if  any  patron  for  any  corrupt  confideration,  by 
gift  or  promife,  diredly  or  indire£Uy,  (hall  prefent  or  collate 
any  perfon  to  an  ecclefiaftical  benefice  or  dignity  \  fuch  pre- 
fentation  ftiall  be  void,  and  the  prefentee  be  rendered  inca- 
pable  of  ever  enjoying  thc  fame  bcnefice :  and  the  crown  fliall 
prefent  to  it  for  that  tum  only  *.  But  if  the  prefentee  dies, 
withoift  being  convifted  of  fuch  fimony  in  his  life-time,  it  ise 
enafled  by  ftat.  i  W.  &  M.  c.  16.  that  the  fimoniacal  con- 
tra£k  fliall  not  prejudice  any  other  innocent  patron,  on  pre- 
tence  of  lapfe  to  the  crown  or  otherwife.  Alfo  by  the  ftatute 
1 2  Ann.  ftat.  2.  c.  12.  if  any  perfon  for  money  or  profit  fliall 
procure,  in  his  own  name  or  the  name  of  any  other,  the  next 
prefentation  to  any  living  ecclefiaftical,  and  fliall  be  prefent- 
ed  thereupon,  this  is  declared  to  be  a  fimoniacal  contrad  y 
and  the  party  is  fubjedted  to  all  the  ecclefiaftical  penalties  of 
fimony,  is  difabled  from  holding  the  benefice,  and  the  pre- 
fentation  devolves  to  the  crown. 

XJpoN  thefe  ftatutes  many  queftions  have  arifen,  with  re- 
gard  tb  what  is,  and  what  is  not  fimony.  And,  among 
others,  thefe  points  feem  to  be  clearly  fettled :  i.  That  to 
purchafe  a  prefentation,  tbe  living  being  adually  vacant,  is 
open  and  notorious  fimony  ^ ;  this  being  exprefsly  in  the  face 
o£  the  ftatute.  2.  That  for  a  clerk  to  bargain  for  the  next 
prefentation,  the  incumbent  being  fick  and  about  to  die,  was 
fimony,  even  before  the  ftatute  of  queen  Anne  * :  and  now, 
by  that  ftatute,  to  purchafe,  either  in  his  own  name  or 
gnotber^s,  ihe  next  prefentation,  and  be  thereupon  prefented 

X  For  other  penalties  infli^ed  by  thi$        7  Cro.  Eliz.  788.     Moar.  914« 
ftatutCj  (ce  booklV.  ch.  4.  *  Hoh.  165. 
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at  any  futurc  timc  to  thc  living,  is  dire£k  and  palpable  fimony. 

But,  3.  It  is  held  that  for  a  father  to  purchafe  fuch  a  prcfent- 

ation,  in  order  to  providc  for  his  fon,  is  not  fimonjr :  for 

the  fon  is  not  concemed  in  the  bargain,  and  the  father  is  by 

nature  bound  to  make  a  provtfion  for  him  *•     4.  That  if  a 

fimoniacal  coutraft  be  made  with  the  patron,  the  clerk  not* 

being  privy  *  thercto,  the  prefentation  for  that  turn  (hall  in- 

deed  dcvolve  .to  the  crown,  as  a  puniflunent  of  the  guilty 

patron  ;  but  the  clerk,  who  is  innocent,  does  not  incur  any 

difability  or  forfeiture  **.     5.  That  bonds  given  to  pay  money 

to  charitablc  ufes,  on  receiring  a  prefentation  to  a  living» 

are  not  fimoniacal  ^,  provided  the  patron  or  his  relations  be 

not  benefited  thcreby  ^ ;  for  this  is  no  corrupt  confidcratiqni, 

riioving  to  the  patron.    6.  That  bonds  of  refignation,  in  caf« 

of  non-refidence  or  taking  any  other  living,  are  not  fimonia-^ 

cal  * ;  tliere  being  no  corrupt  confidcration  herein,  but  fuch 

only  as  is  for  the  good  of  the  public.    So  alfo  bonds  to  rc-^ 

fign,  ^v^hen  the  patron's  fon  comes  to  canonical  agc,  are 

legal  5  uppn  the  reafon  before  given,  that  the  fathcr  is  bouud 

to  provide  for  his  fon  ^     7.  Laftly,  general  bonds  to  refign  at 

the  patron's  r^queft  are  held  to  be  legal « :  for  they  may 

poflibly  be  given'  for  one  of  the  legal  confiderations  befbrc-i 

mentioned ;  and  where  there  is  a  poflibility  that  a  tranfafiion 

may  be  fair,  the  law  will  not  fuppofe  it  iniquitous  without 

propf  (^J.     But;j  if  the  party  can  prove  th^  contraft  to  have 

been  a  corrupt  one,  fuch  prpof  will  be  admitted,  in  ordcr  to 

fliew  the  bond  fimoniacal,  and  therefore  void.    .Neither  will 

the  patron  be  fufiered  to  make  an  ill  ufe  of  fuch  a  genera} 


a  Cro.  1£liil.  686t     Moort  916« 
b  3  Inft.  1 54. .  Crp.  Jac.  385, 
c  Noy.  142. 
*  Stra.  534. 


«  Cro.  Caif.  180, 

f  Cro.  J«c.  248.  274. 

S  Cro.  Car.  i8o.     Stra.  ^17. 


{6)  f  However,  in  a  late  cafe  (bifhop  of  London  againft  Fitch« 
Dom.  Procer.  1783),  notwithftanding  the  authorities  cited  in  thc 
niargin,  and  a  feries  of  other  decifions  in  fupport  of  the  validity 
of  gencral  bonds  of  rcfignation,  by  which  authorities  the  Court 
of  Common  Pleas  in  the  firft  inftance,  and  the  King's  Bench 
afterwards,  held  themfelves  bound,  it  was  adjudged,  that  genc- 
ral  bonds  to  refign.at  the  patron's  requeft,  are  fimoniacal^an^ 
illegal.]  "     ' 

bond 


Ch. i8.  9f  Things.  aSi 

bond  of  refignatlon ;  as  by  cxtoxting  a  compofition  for  tithes, 
pTOCuring  an  annuity  for  his  rclation,  or  by  demanding  a  re- 
(ignation  wantonly  or  without  good  caufe,  fuch  as  i«  ap* 
proved  by  thc  law  \  as,  for  the  benefit  of  his  own  fon,  or 
on  account  of  non-refidence,  plurality  of  livings,  or  grofs 
immorality  in  thc  incumbent  K  ^ 

V.  The  next  kind  of  forfcitures  are  thofe  by  hreach  ot. 
non-performance  of  a  condltion  annexed  to  the  eftate,'  either 
exprefsly  by  deed  at  it^s  original  creation,  or  impliedly  by 
law  from  a  principle  of  natural  reafon.  Both  which  we  coo- 
fidered  at  largc  in  a  former  chapter  *. 

VI.  I  THEREFORE  now  procccd  to  another  fpecies  of  for; 
feiture,  viz.  by  wqfle,  "Wafte,  vajlum^  is  a  fpoil  or  deftruc* 
tion  in  houfes,  gardens,  trees,  or  other  corporeal  heredita* 
ments,  to  the  diflierifon  of  him  that  hath  the  remainder  or 
reverfion  in  fee-fimple  or  fee-tail  ^. 

"  Waste  is  either  voluntaryy  which  is  a  crime  of  commif- 
fion,  as  by  puUing  down  a  houfe ;  or  it  is  permiffiye^  which 
is  a  matter  of  omiiBon  only,  as  by  fuffering  it  to  fall  for 
want  of  necefTary  reparations.  Whatever  does  a  lafting  da- 
mage  to  the  freehold  or  inheritance  is  wafte  ^  Thcrcforc 
removing  wainfcot,  floors,  or  other  things  once  fixed  to  the 
freehold  of  a  houfe,  is  wafte  *".  If  a  houfe  be  deftroyed  by 
tempefty  lightning,  or  the  like,  which  is  the  zQt  of  provi- 
dence,  it  is  no  wafte :  but  otherwife,  if  the  houfe  be  bumt 
by  the  careleflhefs  or  negligence  of  the  leflee ;  though  now 
by  the  ftatute  6  Ann,  c*  31«  no  adlion  will  lie  againft  a  te- 
nant  for  an  acddent  of  this  kind.  Wafte  may  alfo  be  com- 
mitted  in  ponds,  dove-houfes,  warrens,  and  the  like ;  by 
fo  reducing  the  number  of  the  creatures  thcrcin,  that  there 
will  not  be  fufficient  for  the  reverfioner  when  he  comes  to 
the  inheritance  ".  Timber  alfo  is  part  of  the  inheritance  ^ 
Such  are  oak,  afli,  and  ehn  in  all  places ;  and  in  fome  par- 
ticular  countries,  by  local  cuftom,  where  other  trees  are 
generally  ufed  for  building,  they  are  for  that  reafon  confidcred 

k  I  Vern.  411.     1  Equ.  Caf.  Ahu  1  Hetl.  35. 

86,  87.     Stra.  534.  m  4  Rep.  64. 

i  Seechap.  10.  pag.  15»,  a  Co.  LJtt.  53, 

k  Co.  Uxx»  53»  ,  •  4  Rep.  6». 
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a$  tunbcrs  wi  to  cut  down  fuch  tree^,  or  top  them,  pr  4q  wf 
otber  iiflt  whcrcby  the  tirober  may  dec^y,  jU  wafte  ^.  But 
imder^oc4  the  ten^nt  imy  icm^  dawo  ^it  a^y  ff^^fidblc  tim^ 
tl\at  h^  pleafes  «  ^  Rn4  may  t?,)^  fnfnciei^t  ^oyers  of  cpoi* 
ijion  ri^t  for  ho^fcrbote  aitd  cart-bote,  Hniefs  teftj^npd 
(which  is  ufual)  by  particular  coyen^ctf s  f:>r  cxoepdQjne  '• 
The  conveyfion  of  lapd  fjrom  one  fpccies  tP  ajxotlier  i^  w^^e. 
To  convert  wood,  ipe5.d.ow,  or  p^ftijrc,  into  arablej  to 
turn  irable,  n^eadpw,  QT  gaftvre,  Jnjto  wpodland  j  or  to  tum 
arable  or  wopdland  into  .ip^^dov  QV  pafture ;  are  all  of  them 
wafte  •.  For,  as  fir  E4>y?ixd  Cote  obferves  \  it  not  only 
changes  the  courfe  of  hufljandry,  but  the  evidence  of  fhc 
cftate  5  when  fuch  a  clofe,  which  is  conycyed  and  dcfcribe^ 
as  pafture^  is  found  to  be  arable,  and  e  converfq.  And  thic 
fame  rule  is  obferved,  for  the  f^me  reafon,  with  regard  to 
converting  orie  fpecies  of  ^dificc  into  another,  even  though 
jt  is  improved  in  it'8  value ".  To  open  the  land  to  fcarch  jfor 
jBioes  of  metal,  coai,  k^c.  is  wafte  -,  for  that  is  a  detriment 
to  nhe  i^heritanc^y :  but,  if  the  pits  or  miuca  were  open  be- 
£oiie,  ^  is  no  wgfte  for  the  tenaut  to  continue  digging  them 
^br  fais  own  ufe  ^  \  for  it  is  now  become  the  mere  annuai 
profit  of  thc  land.  Thefe  direc  are  the  general  hcads  of 
waftcj  tvz.  in  hovfes,  in  timber,  and  in  land.  Though^ 
as  was  before  faid,  whatever  elfc  tends  to  thc  deftruftion,  or 
dcpreciating  the  vaiue  of  riie  inhcritance,  is  coufidercd  by 
Ihe  law  as  wafte. 

Let  us  next  fee,  who  are  liablc  to  be  puniflied  for  com» 
mitting  wafte.  And  by  riie  feodal  law,  feuds  being  origi- 
nally  granted  fbr  life  only,  wc  find  that  the  rulc  was  general 
for  all  vafals  or  feudatories  ;  *^  Jt  vafallusyeudum  dijppaverit^ 
"  aui  inftgni  detrimento  deterius  fecerit^  privaMiur*"  But  in 
our  anticnt  common  law  the  rule  was  by  no  means  fo  large : 
for  not  only  he  that  was  feifed  of  an  eftate  of  inherit^nce 
might  do  as  he  pleafed  with  it,  but  alfo  wafte  was  not  pu- 
nilliable  in  any  tenant,  fave  only  in  three  perfons  i  gaardian 

p  Co.  Litt.  53.  «I  L«v.  309. 

n  2  RoU.  Abr.  817.  ,        ▼  5  Rep.  la. 
f  Co.  Litt.  41.  V  Hcb.  295. 

t  Hob.  296.  3c  Wtight.  44« 
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in  duTalry,  tenant  in  ^ow€r,  and  tenant  by  tiie  cur* 
tcfy  ^ ;  and  not  in  tenant  for  lifc  jor  years  •.  And  the  reafoa 
cf  <!)€  diverfity  was,  <hat  |:he  eftate  of  tiie  three  former  v/^b 
created  %y  the  ad  -of  che  law  itfelf,  which  therefbre  gavc  a 
nemedy  againft  th^m  5  'but  tenant  £ox  life,  or  for  years,  camc 
ifi  by  4^  demife  and  leaie  of  the  owner  of  the  fee,  and  there- 
fbre  he  mlght  bave  provided  ogatoil  tbe  committing  of  wai]te 
by  his  ieiSse ;  and  if  he  did  aot,  it  was  bis  own  default. 
l4»t,  in  favour  of  tlie  owners  of  the  iuheritancej  the  ftar- 
tutos  of  Jtfarlbri^  52  Hen.  Uh  c.  23,  and  of  Gloc^er 
^£dw.I,  c.  5.  pxovidedthatthewfitof  waftefliallnotoaly 
He  agakvft  tenants  by  l^e  law  of  jS^iglandj  (or  curtefy)  and 
thofe  in  dawer,  but  agaioft  aay  hrmist  or  other  that  holds  iii 
nny  manner  for  life  or  years.  So  that,  for  above  /ive  hun- 
dred  years  paft,  all  tenants  merely  for  life,or  for  any  lcfs  eftate, 
bave  been  puniftiable  or  liable  to  bc  impeached  for  wafte,  both 
yoluntary  and  permiflive;  unlefs  their  kafcs  be  made,as  fome* 
times  they  are,  without  impeachment  of  wafte,  abf^fue  impe^ 
iltione  vajii;  that  Is,  with  a  proviGon  or  proteftion  that  no  man 
Ihall  /w^^/^^,orfuchim,for waftccommitted.  Buttenant  intail 
after  poifibility  of  iiTue  extinft  is  not  impeachable  for  waftej 
becaufe  his  eftate  was  at  ic's  creation  an  cftate  of  inheritancc, 
^d  fo  not  within  the  ftatutes".  Neither does an  aftionof  wafte 
lic^r  the  debtor  a_gainft  tenant  by  ftatute,  recognizance,  or  ^fe- 
^i^ :  bec^ufe  againft  diem  the  debtor  may  fet  off  the  damageft 
in  accpunt  **:  but  it  fecms  reafonable  that  it  ftiould  YitfGrthe 
reverfioffer jtx^ti^Tint  on  thc  determination  of  the  debtor^s  own 
cftate^  or  of  thefe  eftatcs  derived  from  the  debtor  *. 

The  punifliment  for  wafte  conunitted  was,  by  common 
hw  and  the  ftatute  pf  Marlbridge,  only  finglc  damages  ^ ;  cx- 
ccpt  in  the  cafe  of  51  guardian,  wlio  alfo  forfeited  his  ward-  . 
fliip  *  by  thc  provifious  of  the  grcat  charter  *":  but  the  ftatutc 
pf  Gioceftgr  dircfts,  that  tlie  other  four  fpecies  of  tenants 
A^all  Jofe  and  iorfeit  the  place  whercin  thc  waftc  is  com- 

7  It  «as  however  ji  doubt  whecher  b  Co.  Litt.  54.. 

waile  was  puniihable  at  the  common  jaw  c  F.  N.  B.  58. 

iD  tcnant  by  the  curtcfy.      Rfgift.  72.  «1  2  Inft.  146. 

Bro.  Abr.  tk.  wafte.  88.  zlnft.^oi.  •  UiJ,  300. 

«  2  Inft.  299.  r  9  Hea.  UL  c.  4. 

a  C8.Litt.27.  iRoU.Abr.826.818. 
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mitted,  and  alfo  treble  damages,  to  him  that  hath  the  inhe- 
ritance.  The  expreflion  of  the  ftatute  is»  **  he  fhall  forfeit 
••  the  ibifig  which  he  hath  wafted  j"  and  it  hath  been  deter- 
minedy  that  under  thefe  words  thcp/ace  is  alfo  included  K  And. 
If  wafte  be  donc  Jparcim,  or  here  and  there,  all  over  a  wood, 
the  whole  wood  (hall  be  recovered ;  or  if  in  feveral  rooms  of  a. 
houfe,  the  whole  houfe  fliall  be  forfeited  **;  becaufe  it  is  im- 
prafticable  for  the  reverfioner  to  enjoy  only  the  identical 
places  wafted,  when  lying  interfperfed  with  the  other,  But 
if  wafte  be  done  only  in  one  end  of  a  wood  (or  perhaps  in 
one  room  of  a  houfe,  if  that  can  be  conyeniently  feparated 
from  the  reft)  that  part  only  is  the  locus  vqfiatus,  or  thing 
wafted,  and  that  only  fliall  be  forfeited  to  the  reverfioner  K 

VIL  A  SEVENTH  fpecies  of  forfeiture  is  that  of  copyholi 
eftatcs,  by  breach  of  the  citjtoms  of  the  manor.     Copyhold 
cftates  are  not  only  liable  to  the  fame  forfeitures  as  thofe 
which  are  held  in  focage,  for  treafon,  felony,  alienation,  and 
wafte;  whereupon  the  lord  may  feize  them  without  any  pre«* 
fentmant  by  the  homage  ^ ;  but  alfo  to  pcculiar  forfeitures, 
annexed  to  this  fpccies  of  tenure,  which  are  incurred  by  the 
breach  of  either  the  general  cuftoms  of  all  copyholdsj  or  the 
peculiar  local  cuftoms  of  certain  particular  manors.     And 
we  may  obferve  that,    as  thefe  tenements  were  originally 
holden  by  the  loweft  and  moft  abje£t  vafals,  the  marks  of 
feodal  dominion  continue  much  the  ftrongeft  upon  this  mbde 
of  property.     Moft  of  the  oflences,  which  occafioned  a  se- 
fumption  of  the  fief  by  the  feodal  law,  and  were  denomi- 
nated  feloniae^  per  quas  vafallus  amitteret  feudum  ^  ftifl  con- 
tinue  to  be  caufes  of  forfeiture  in  many  of  our  modetn  co- 
pyholds.     As,  by  fubtraftion  of  fuit  and  fervice  "  j  ft  domU 
num  defervire  noluerit " :  by  difclaiming  to  hold  of  the  lord, 
or  fwearing  himfelf  not  his  copyholder  ^\  fi  dominum  ejura^ 
vii,  i.  e.  negavit  fe  a  domino  feudum  habere^i  by  negleft  to 
be  admitted  tenant  within  a  year  and  a  day  "^'tftper  annum 

f  %  Inft.  303.  <"  3  Leon.  loS.     Dyer.  iii» 

^  Co.  Litt.  54.  »  Feud.  /.  I.  /.  II. 

*  2  Inft.  304.  •  Co.  Copyh.  §.  57. 

k  2  Vcntr.  38.     Cro.  EK».  499.  P  Ftud.  /.  2.  /.  34.  fif  /.  26.  §.  3. 

1  Feud.  /.  ».  t.  26.  iff  uU,  *  Piowd.  372. 
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tt  dkm  ceffaverit  in  petenda  imejlitura ' :  by  contumacy  in  . 
not  appearing  in  court  aftcr  three  proclamations ' ;  Ji  a  dof/u^ 
no  ter  citaius  non  comparuerit  ^ :  or  by  refufing,  whcn  fworn 
of  the  homage,  to  prefent  thc  truth  according  to  his  oath "  $ 
Js  pares  veritatem.noverint,  et  dicantfe  nefcircy  amfciant  ^*  \vl 
thefe,  and  a  variety  of  other  cafes,  which  it  is  impoIEble 
here  to  enumerate,  the  forfeiture  does  not  accrue  to  the  lord 
till  after  the  offenccs  are  prefented  by  the  homage,  or  jury 
of  the  lord's  court  baron  *  \  per  laudamentum  parium  fuo^ 
rum  y :  or,  as  it  is  more  fully  expreffed  in  another  place  *, 
nemo  miles  adimatur  de  pojfejjione  fui  beneficii,  nifi  convi^a  culpa^ 
quaejtt  laudanda  *  perjudicium  parium  fuorum. 

Vni.  The  eighth  and  laft  method,  whereby  lands  and 
tcnements  may  become  forfeited,  is  that  of  baniruptcy,  or 
the  z(X  of  becoming  a  bankrupt :  which  unfortunate  perfon 
may,  from  the  feveral  defcriptions  given  of  him  in  our  fta- 
tute  law,  be  thus  defined  ;  a  trader,  who  fecretes  himfelf,  or 
does  certain  other  a&s,  tcnding  to  defraud  his  creditors. 

Who  Ihall  be  fuch  a  trader,  or  what  a£ks  are  fufficient  to 
denominate  him  a  bankrupt,  with  the  feveral  connedted  con- 
fequences  refulting  from  that  unhappy  fituation,  will  be  bet- 
ter  confidered  in  a  fubfequent  chapter ;  when  we  ihall  en- 
ileavour  more  fully  to  explain  it's  nature,  as  it  moft  imme- 
diately  relates  to  perfonai  goods  and  chattels.  I  fhall  only 
herc  obferve  the  manner  in  which  thc  property  of  lands  and 
tenements  is  transfcrred,  upon  the  fuppofition  that  the  ovTier 
of  them  is  cleariy  and  indifputably  a  bankrupt,  and  that  a 
commiflion  of  bankrupt  is  awarded  and  iffued  againft  him. 

By  the  ftatute  i^Eliz.  c.  7.  the  commiflioners  for  that 
purpofe,  wlvn  a  man  is  declared  a  bankrupt,  fliall  have  full 
J)Ower  to  difpofe  of  all  his  lands  and  tenements,  which  he 
liad  in  his  own  right  at  the  time  when  he  became  a  bankrupt, 
or  which  ihall  defcend  or  come  to  him  at  any  time  afterwards, 
before  his  debts  are  fatisfied  or  agreed  for  j  and  all  lands  and 

»  Ftttd,  /.  a.  t,  24.  X  Co.  Copyh.  §.58.' 

•  S  Rep.  99«     Co.  Copyh.  §.  57.  7  Feud,  L  i.  t,  21. 

<  Ftud,  /.  2.  f.  22.  >  Uid.  t,  22. 

V  Co.  Copyh.  §.  57,  a  /.  e,   arhhraMda,  difinieiula,      Du 

w  Feud,  /.  2.  f,  5S,  Frcfne.  IV.  79. 
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fericrti€ilt»  ^hich  vrttt  p»fcilafcd  by  Kfti  jomtly  with  hi$ 
vifc  or  childrcn  to  hb  own  nfe,  (of  ftith  iitteMft  themn  a$ 
fce  may  hwfuUy  patt  -with)  or  putchafcd  wkh  trrjroAqr  pcr- 
fon  iipon  fetr^t  truft  fbr  hrs  owir  ofe;  and  to  canfe  them  t6 
be  appraifed  to'thcir  full  value,  and  to  fcllthe  famcby  deed 
indcntcd  and  iftroiled,  or  dividc  them  proportionably  attionj; 
tfie  crcditors.  This  ftatute  cxprcfgly  incltided  not  cnly  ffee, 
but  cuftomary  and  copyhdd,  lands  t  but  did  not  extehd  to 
eftactcs-^tail,  farthcr  than  fot  the  bankrupt^s  life  j  not  t<3  Cqui- 
tics  of  redertiption  on  a  mortgaged  eftate,  whereirt  the  bank- 
tupt  has  no  legal  intereft,  but  only  aft  ec^uitablc  reverfion. 
Whereupon  the  ftatute  21  Jac.  1.  c.  19*  Cnaffs,  th;rt  the 
commiirionef s  (hall  be  impo^cred  to  fell  or  convey,  by  dccd 
indented  and  inrdlled,  any  lands  or  tenements  of  thc  bank- 
ropt,  wherein  he  fliall  be  fcifed  of  an  cftatc-tail  in  poiFcffimT, 
remaindcr,  or  reverfi<5n,  unlefs  the  remainder  or  rcverfioA 
dxQteof  fball  bc  in  tlie  crown ;  and  that  fuch  fale  fhaU  be 
good  againft  all  fuch  iflties  in  tarl,  rcmaiitder-men,  and  re- 
vernoners,  whom  the  bankrupt  himfetf  might  have  barred  by 
a  common  recorery,  or  other  means ;  and  that  alt  equitfes  of 
xedemption  upon  mdrtgaged  cftates,  fiiati  be  at  the  difpofal 
4>f  the  commifEoners  ;  for  they  ft^all  have  power  to  redeeiH 
the  fame,  as  the  bankrupt  himfelf  migbt  b^vt  done,  and  2t(* 
ter  redeftiption  to  fell  them^  And  alfo,  by  cfais  and  a  fortner 
^A  ^,  all  fraudulent  conteyances  to  defeat  the  intent  of  theft 
ftatutes  are  declared  void ;  but  that  no  purchafor  iana  jide^ 
for  a  good  or  valuable  confideration,  (hall  be  afte£led  by  th^ 
bankrupt  laws,  unlefs  the  commiiEon  be  fued  fortb  within 
£ve  years  after  the  a£l  of  bankruptcy  committed^ 

By  virtue  of  thefe  ftatutes  a  bankrupt  may  fofe  all  his 
real  eftates ;  which  may  at  oncc  be  transferred  by  his  com* 
miflioncrs  to  their  aiTignees,  without  his  participation  or 
confent. 

k  I  Jac.  I.  c.  75. 
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OF     TITLE     BT     ALIENATIOK. 


TH£  moft  ufoal  and  unlverfal  method  cf  acquiring  a 
title  to  real  eftates  is  thzit  of  alienation,  conveyancc» 
or  puTchafe  in  it's  limited  fenfe :  under  which  may  be  com- 
prized  any  method  Mrhcrein  eftates  are  Voluntarily  refigned 
by  one  man,  and  accepted  by  another  :  whether  that  be  ef- 
feded  by  folc,  giftj  marriage  fettlement,  devife,  or  othcr 
tranlmii&on  of  property  by  the  mutual  confent  of  the  parties* 

Tkis  means  (rf  taklng  cftates,  by  alienation,  is  rtot  of 
equal  antiquity  ih  the  law  of  England  with  that  of  fakiftg 
thcm  by  dcfcent.  Fot  WC  ittay  temembdr  that,  by  the  fcddri 
law  *,  a  pure  atid  gctiuine  fcud  could  not  be  transferred  from 
one  feudatory  to  another  witliout  the  confent  of  the  lord  ; 
ieft  thcrfeby  a  feeble  or  fufpicious  tenant  fnight  have  heen 
fubftituted  and  impofed  upon  hiih  to  |)ttf6f  m  thc  fcodd  fetw 
vices,  inftCad  bf  one  ori  whofe  abilitics  atid  fidcllty  he  COulA 
depend.  Neither  could  the  feudatory  theti  fubjc^  the  lahA 
lo  hls  debts  \  for,  if  he  rtiight,  the  feodal  reftrailit  Of  ali^ii- 
ation  would  havc  been  eafily  fruftratcd  ahd  Cvadcd  **.  And^ 
as  hc  could  not  aliene  it  in  his  life-time,  fo  neithcf  COUkl  ht 
by  will  defeat  Ae  fucceflion,  by  devifing  his  fcud  to  ahOthct 
family ;  nor  evcn  alter  the  courfe  of  it,  by  impofiftg  parti- 
culat  limkatbns,  or  prefcribing  an  utiufual  path  of  defcent. 
Nor,  In  fliort,  could  he  aliene  the  eftate,  cvcn  with  the  *cdtt- 
fent  of  the  lord,  unlefs  he  had  alfo  obtained  the  confent  of 
his  own  next  apparCnt,  ot  prcfiimptivc  heir  *=.  And  ther^ 
fore  it  was  very  ufual  in  anticnt  feoffiftents  to  exprefs,  that 

^  Seepag.  57.  c  Co«  Litt.  94«    Wright.  i68. 

^  Ftud,  l,  u  /•  17. 
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the  alienation  was  made  by  confent  of  the  heirs  of  the  feof« 
for ;  or  fometimes  for  the  heir  apparent  himfelf  to  join  with 
the  feoSbr  in  the  grant  ^*  And^  on  the  other  hand^  as  the 
feodal  obligation  was  looked  upon  to  be  reciprocal,  the  lord 
could  not  alicne  or  transfer  his  fignior]^  without  thc  confent 
'  of  his  vafal :  for  it  was  efteemed  unreafonable  to  fabje£^  a 
feudatory  to  a  he^  fuj^erior,  with  whom  he  might  have  a 
deadly  cnmity,  without  his  own  approbation;  or  even  to 
transfer  his  fealty,  without  his  bcing  thoroughly  apprized  of 
it,  that  he  might  know  with  certainty  to  whom  his  rcnders 
sind  fervices  wcre  due,  and  be  able  to  diftinguifh  a  lawful  dif- 
trcfs  for  rent  from  a  hoftile  feifmg  of  his  cattle  by  the  lord 
of  a  neighbouring  clan  *.  This  confent  of  the  vafal  was 
cxprefled  by  what  was  called  attorning  ^,  or  profefling  to  be- 
come  the  tenant  of  the  new  lord :  which  d6£trine  of  attom* 
ment  was  afterwards  extended  to  all  leflees  for  life  or  years. 
Por  if  one  bought  an  eftate  with  any  leafe  for  life  or  years 
ilanding  out  there6n,  and  the  leflTee  or  tenant  refufed  to  at- 
torn  to  the  purchafor,  and  to  become  his  teuant,  the  grant 
or  contraft  was  in  moft  cafes  void,  or  at  leaft  incomplete  ^ : 
which  was  alfo  an  additional  clog  upon  alienatious. 

BtJT  by  degrees  this  feodal  feverity  is  worn  ofi^;  and  ex- 
perience  hath  (hewn,  that  property  beft  anfwers  the  purpofes 
of  civil  lifc,  efpecially  in  commercial  countries,  when  it's 
transfer  and  circulation  are  totally  free  and  unreftrained.  Thc 
road  was  clcared  in  the  firft  place  by  a  law  of  king  Henry  the 
firft,  which  allowed  a  man  to  fell  and  difpofe  of  lands  which 
he  himfelf  had  purchafed  ;  for  over  thefe  he  was  thought  to 
Jiave  a  more  extenfive  power,  than  over  what  had  been 
tranfmitted  to  him  in  a  courfe  6f  defcent  from  his  anceftors  *: 

d  MadoZy  JFormuU  AHgL  n».  316.  novo  fe  faeramnto  no/vo  item  dcfmino  ac- 

319.  427.  qutnntt  objirwgebat  \  iJque  juffu  au^oris, 

«  Gilb.  Tcn.  75.  D^Argentre  Antiq»    Confuet.  Brit,  afud 

f  The  fiimc  dodtrine  and  the  fame  Dufrefne.  i.  819,  Sio. 
denomination  prevatled  in  Brecagne—        K  Litt.  \.  551: 
prjfejfwnei  in  jurifdi^icnalibus  non  aliter         ^  Emptionei  vel  acqujitiones  fuas  eUt 

aj>prebtndi  fc/py   quam  per  attournances  cui  mjgii  velit.     Terram  autem  quam  <i 

et  aviranccs^  ut  loquifcUnt ;  cum  vafal-  parentes  dederunt,  non  mittatextra  ecgna* 

lits,  ejurato  prloris  dcmini  obfrquio  etfdcj  tionemfuam,  Lh*  Ilen»  /.  e»  70. 

do£lrine 


Ch.  19.  i5f  T  H  1  N  o  s,  -^^9 

a  do£trine  which  is  countenanced  by  the  feodal-conftitutions 
themfelves  * :  but  he  was  not  allowed  to  fell  the  whole  of  his 
own  acquiremcntSj  fo  as  totally  to  difinherit  his  children,  any 
.more  than  he  was  at  liberty  to  aliene  his  patemal  eftatc  \ 
^fterwards  a  man  feems  to  have  been  at  liberty  to  part  with 
all  his  own  acquifitions,  if  hc  had  previoufly  purchafed  to 
-him  and  his  a[ftgns  by  name ;  but,  if  his  ajfigns  wcre  not 
fpecified  in  the  purchafe  dced,  he  was  not  empowered  to 
ialiene  * :  and  alfo  he  might  part  witH  one-fourth  of  the  in- 
Jieritance  of  his  anceftors  without  the  confent  of  his  heir  ". 
By  the  great  charter  of  Henry  III ",  no  fubinfeudation  was 
.permitted  of  part  of  the  land,  unlefs  fufficient  was  left  to 
anfwer  the  fervices  due  to  the  fuperior  lord,  which  fuffici-^ 
cncy  was  prob«ibly  interpreted  to  be  one  half  or  moiety  of 
the  land  ^.  But  thefe  reftriftions  were  in  general  removed 
by*  the  ftatute  of  qu\a  emptores  ^,  whereby  all  perfons,  except 
the  king's  tenants  in  capite^  were  left  at  liberty  to  alienc  all 
or  any  part  of  their  lands  at  their  own  difcretion  ^.  And 
cven  thefe  tenants  in  capite^  were  by  the  ftatute  i  Edw.  III. 
c.  12.  perniitted  to  aliene,  on  paying  a  fine  to  the  king'. 
By  the  tenlporary  ftatutes  7  Hen.  VIL  c.  3.  and  3  Hen.  VIII. 
c.  4.  all  perfons  attending  the  king  in  his  wars  were  allowed 
to  aliene  their  lands  without  licence,  and  were  relieved  from 
other  feodal  burdens.  And,  laftly,  thefe  very  fines  for  alien- 
ations  were,  in  all  cafes  of  freehold  tenure,  entircly  abo- 
lifhed  by  the  ftatute  i  %  Car.  II.  c.  24.  As  to  the  power  of 
charging  lands  with  the  debts  of  the  owner,  this  was  intro- 
duced  fo  early  as  ftatute  Weftm.  2.  which  •  fubje£ied  a  moiety 
of  the  tenant's  lands  to  exccutions,  for  debts  recovered  by 
law :  as  the  ivhole  of  them  was  likewife  fubje£led  to  hc 
pawned  in  a  ftatute  merchant  by  the  ftatute  de  mercatoribus^ 
made  the  fame  year,  and  in  a  ftatute  ftaple  by  ftatute  27  Edw. 
III.  c.  9*  and  in  other  fimilar  recognizances  by  ftatute  23  Hen. 

i  Feud*  1,2,  t,  29*  ni  Mirr.  ilfid. 

k  Si  queftum  tantum  bahumt  is,  qui  "  9  Hen.  III.  c.  3%; 

fartcm  terrat  juae  donarc  vdutrit,  tunc  o  Dalrympte  of  feuds.  95« 

^uidimboc  ei  licct^  Jed  nontotutnqtteftum^  P  18  £dw.  I.  c«  i. 

quui  ncn  pcteft  Jilium  fuum  bacredcm  cX"  <!  See  pag.  72.  91. 

hacredare,     GUnvil.  /.  7.  f.  i.  '2  Inft.  67. 

'  Mirr.  c.  i .  §.  3.  Thisisalfo  borrow-  •  13  £dw.  1«  c.  xS« 
cd  from  the  feodal  law*  Tcud*  /•  2.  f •  48. 

voL.  II.  '         T  •    yni, 
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VlII.  c.  6.  .  And,  now,  the  whole  of  them  is  HOt  only  fub- 
ject  to  be  pawned  for  the  debts  of  the  owner,  but  likewife 
to  be  abfolutely  fold  for  the  benefit  of  trade  and  commerce 
by  the  fevcral  ftatutes  of  bankruptcy:  Thc  reftraint  of  de- 
vtfing  lands  by  will,  except  in  fome  places  Jby  particular  cuC- 
tom,  lafted  longer ;  that  not  being  totally  removed,  till  the 
abolition  of  the  military  tenures.  The  do£lrine  of  attom' 
rmnts  contiaued  ftill  later  than  any  of  the.reft,  and  became 
cxtremcly  troublefome,  though  many  methods  wcre  invented 
to  evade  them ;  till  at  laft,  they  were  made  no  longer  nc- 
ceffary  to  complctc  the  grant  or  conveyance,  by  ftatute  4  &  5 
Ann.  c.  16.  nor  ftiall,  by  ftatute  1 1  Geo.  II.  c.  19.  the  attom» 
ment  qf  any  tenant  affe£^  the  poffeflion  of  any  lands,  unleis 
made  with  confent  of  the  landlord,  or  to  a  mortgagee  after 
the  mortgage  is  forfeitcd,  or  by  direflion  of  a  court  of  jufticc. 

In  examining  the  nature  of  alienation,  let  us  firft  inquire» 
brrefly,  who  may  alienc  and  to  whotn  ;  and  then,  more  largely, 
kow  a  man  may  aliene,  or  the  feveral  modes  of  conveyancc. 

I.  WhO  may  aliene,  and  to  whom :  or,  in  other  words, 
who  is  capiible  of  conveying  and  who  of  purchafingi  And 
herein  we  muft  confider  rather  the  incapacity,  than  capacity, 
of  the  fcveral  parties  t  for  all  perfons  in  pojfejfton  are  pritna 
facie  capabie  both  of  conveying  and  purchafing,  unlcfs  thc 
iaw  has  laid  them  under  any  particular  difabilities.  But,  if 
a  man  has  only  in  him  the  right  of  either  poffeflion  or  pro- 
perty,  he"  cannot  convey  it  to  any  other,  left  pretended  titles 
might  be  granted  to  great  men,  whereby  juftice  might  be 
trodden  down,  and  the  weak  opprcfled '.  Yct  reverfions  and 
yefted  rcmainders  may  be  granted ;  becaufe  the  poffeffion 
of  the  particular  tenant  is  the  poffeffion  of  him  In  reverfion 
or  remainder  :  but  contingencies^  and  mere  poJfihiUtieSy  though 
they  may  bc  releafed,  or  devifcd  by  will,  or  may  pafs  to  the 
heir  or  exccutor,  yct  cannot  (it  hath  been  faid)  be  affigned 
to  a  ftranger,  unlefs  coupled  with  fome  prcfent  intercft  ^ 

Persons  attainted  of  treafon,  felony,  and  praemunire^  arc 
incapable  of  conveying,  from  tlie  time  of  the  offehcc  com- 
mitted,  provided  attaindcr  follows " :  for  fuch  conveyance  by 

9  Co.  Lict,  214.  Stra.  132. 

t  S!ieppard*s  touchftope.  2^8,  239.         u  Co.  Litt.  4'2, 

jM.    XI  Mod,  152.    I P.  W«nn  54«  thcm 
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them  may  tend  to  defeat  the  king  of  his  forfciture,  or  thc 
lord  of  his  efcheat.  But  they  may  purchafe  for  the  benefit 
of  the  crown,  or  the  lord  of  the  fee,  though  they  are  difa- 
bled  to  hoid :  the  lands  fo  purchafed,  if  after  attainder,  being 
fubje£k  to  immediate  forfeiture  ;  if  before,  to  efcheat  as  weU 
*  as  forfeiture,  according  to  the  nature  of  the  crime  ".  So 
alfo  corporations,  religious  or  others,  may  purchafe  lands ; 
yet,  unlefs  they  have  a  licence  to  hold  in  mortmain,  they 
cannot  retain  fucb  purchafe ;  but  it  (hall  bc  forfeited  to  thc 
lord  of  the  fee. 

Idiots  and  perfons  of  nonfane  memory,  infants,   and 

perfons  under  durefs,  are  not  totally  difabled  either  to  convey 

or  purchafe,  hut/ub  modo  only.     For  their  conveyances  and 

purchafes  are  voidable,  but  not  a£tually  void.     The  king  in« 

deed,  on  behalf  of  an  idiot,  may  avoid  his  grants  or  other 

a£ts^.     But  it  hath  been  faid,  that  a  non  compos  himfelf^ 

though  hc  be  afterwards  brought  to  a  right  mind,  fhall  not 

be  permitted  to  alledge  his  own  infanity  in  ordcr  to  avoid  fuch 

grant :  for  that  no  man  fhall  be  allowed  to  ftultify  himfclfi 

or  plead  his  own  difability.     The  progrefs  of  this  notion  is 

fomewhat  curious.     In  the  time  of  Edward  I,  non  compds 

was  a  fufficient  plea  to  avoid  a  man's  own  bond  ' :  and  there 

is  a  vnrit  in  the  rcgifter  ^  for  thff  alienor  himfelf  to  rccover 

lands  aliened  by  him  during  his  infanity ;  dum  fuit  non  com^ 

pos  mentis  fuacy  ut  dicit,  isl^c.     But  under  Edward  III  a  fcru- 

ple  bcgan  to  arifc,  whether  a  man  (hould  be  permittcd  to 

blemifh  himfelf,  by  pleading  his  own  infanity  *  :  and,  after- 

wards,  a  defendant  in  aiTife  having  pleaded  a  rcleafe  by  the 

plaintiff  fince  the  laft  continuance,  to  which  the  plaintiff  ^c- 

plied  (ore  tenusy  as  the  manner  then  was)  that  he  was  out  of 

his  mind  when  he  gave  it,  the  court  adjourned  the  affife  j 

doubting,  whethcr  as  the  plaintiff  was  fane  both  then  and  at 

tTic  commencement  of '  thc  fuit,  he  (hould  bc  permitted  to 

plead  an  intermediate  deprivation  of  reafon ;  and  the  queftion 

was  aiked,  how  he  came  to  remember  the  releafe,  if  out  of 

his  fenfcs  when  he  gave  it  *.     Under  Henry  Vi  this  way  of 

u  Ibld,  1.  »2  Ed^w,  I.  (prefixcj  to  Maynard's  ycar- 

w  Ibid*  247.  book  Edw.  \\,)foL  23, 
X  Brittoo.  c.  ^%.fcl.  66.  .  *  5  Edto.  IJJ,  70. 

f  foi,2zZ,^alioMtmtrafid,S(0Ccb,        *  35  >^i/".  >/.  10. 
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tcafoning  (that  a  man  fliall  not  bc  allowcd  to  difable  himfelf^ 
by  plcading  his  own  incapacity,  bccaufe  hc  eannot  know 
■  what  he  did  undcr  fuch  a  fituation)  was  fcrioufly  adopted  by 
thc  judgcs  in  argumcnt  ** ;  upon  a  qucftion,  whether  the  heir 
was  barrcd  of  his  right  of  entry  by  the  feofiincnt  of  his  in- 
fane  anceftor.  Anjd  from  thcfe  loofe  authorities,  which  Fitz- 
hcrbcrt  docs  not  fcruple  to  rejeft  as  being  contrary  to  rcsH 
fon  ^,  the  maxim  that  a  man  fhall  not  ftultify  himfelf  hath 
been  handed  down  as  fcttled  law  ^  :  though  later  opinions» 
fecling  the  inconvenicnce  of  thc  rule,  havc  in  many  points 
«ndcavourcd  to  reftrain  it  *.  And,  clcarly,  the  next  heir,  or 
other  pcrfon  interefted,  may,  after  the  death  of  the  idiot  or 
mrt  compos^  take  advantage  of  his  incapacity  and  avoid  thc 
^ant  ^:  And  fo  too,  if  he  purchafes  undcr  this  difability, 
and  does  not  afterwards  upon  rccovering  his  fenfcs  agrce  to 
thc  purchafc,  his  hcir  may  either  waive  or  accept  thc  cftate 
at  his  option  ^.  In  like  manncr,  an  infant  may  waivc  fuch 
purchafe  or  convcyancc,  whcn  he  comcs  to  fuU  agc ;  or,  if 
he  does  not  then  aftually  agrce  to  it,  his  hcirs  may  waivc  it 
aftcr  him  *•.  Pcrfons  alfo,  who  purchafe  or  convey  under 
durcfs,  may  affirm  or  avoid  fuch  tranfaftion,  whenevcr  the 
durcfs  is  ccafcd  *.  For  all  thcfe  are  undcr  the  proteftion  of 
thc  law ;  which  will  not  fufFer  them  to  be  impofed  upon, 
through  thc  imbccillity  of  their  prefent  condition ;  fo  that 
their  a£ls  arc  only  binding,  in  cafc  thcy  be  aftcrwards  agreed 
to,  when  fuch  imbeciility  ceafes.  Yet  the  guardians  or  com- 
mittccs  of  a  lunatic,  by  thc  ftatute  of  1 1  Geo.  III.  c.  20» 
are  impowered  to  renew  in  his  right,  under  the  dircftions  of 
the  court  of  chancery,  any  leafe  for  lives  or  years,  and  apply 
tlie  profits  of  fuch  renewal  for  the  benefit  of  fuch  lunatic^  his 
hcirs,  or  cxccutors. 

The  cafe  of  a  feme-covert  is  fomewhat  difiercnt.  Shc 
may  purcbafe  an  cftate  without  the  confent  of  hcr  huft>and^ 
and  thc  conveyancc  is  good  durmg  thc  coverture,  till  he  avoid» 
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b  by  fome  z€t  declaring  his  diflent  \  And,  though  he  doe« 
nothing  to  avoid  it^  or  even  if  he  a£tually  confents,  the  iemer 
oovert  herfelf  may,  after  the  death  of  hcr  hufband,  waive  or 
difagree  to  the  fame  :  nay,  even  her  heirs  may  waive  it  after 
her,  if  flicdies  beforc  her  hufcand,  or  if  in  her  widowhood 
flie  docs  nothing  to  exprefs  her  confcnt  or  agreemcnt  K  But 
thc  conveyance  Qt  other  contra^  of  a  feme-coyeit  (except  hy 
fome  matter  of  record)  is  abfolutely  void,  and  notmerely 
voidabk  tt ;  and  therefore  cannot  be  affirmed  or  made  good 
by  any  fubfequent  agreement. 

The  cafc  of  an  alien  born  is  alfo  pcculiar.  For  He  may 
purchafe  any  thing ;  but  after  purchafe  he  can  hold  nothing 
except  a  lea£e  for  years  of  a  houfe  for  conveniencc  of  mcr- 
chandize,  in  cafe  he  be  an  alien-friend :  all  other  purchafc^ 
(when  found  by  an  inquelt  of  officc)  beingjmmcdiately  for<- 
feited  to  the  king  "• 

Papists,  laftly,  and  perfons  profefling  the  popifli  relii 
gion^  and  neglefting  to  take  the  oath  prefcribed  by  ftatute 
1 8  Geo.  ni.  c.  60.  within  the  time  limited  for  that  purpofc, 
are  by  ftatute  1 1  &  12  W.  III.  c.  4.  difabled  to  purchafe  any 
lands,  rents,  or  hereditaments ;  and  all  eftates  made  to  their 
ufe,  or  in  truft  f  or  thcm,  are  void  **. 

n.  We  are  next,  but  principally,  to  in<)uire,  how  a 
man  may  aliene  or  convey  \  which  will  lead  us  to  confider 
the  fcvCral  modcs  of  conveyancc. 

In  confequence  of  thc*  admiffion  of  property,  or  the 
giving  a  feparate  right  by  the  law  of  fociety  to  thofe  diings 
which  by  the  law  of  nature  were  in  common,  there  was  ne» 
ceflarily  fome  means  to  be  devifed,  whereby  that  feparate 
light  or  exclufive  property  fliould  be  originally  acquired; 
which,  we  have  more  than  once  obferved,  was  that  of  occu- 
pancy  or  firft  pofleffion.     But  this  pofleffion,  whcn  once 
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gainedy  was  alfo  necefTarily  to  be  cdntinued  ;  or  elfe,  upon 
one  man's  dereli£lion  of  the  thing  he  had  feifed,  it  would 
again  becplne  common,  and  all  thofe  mifchiefs  and  conten- 
tions  would  enfue,  which  property  was  introduced  to  prevcnt. 
For  this  purpofe  thereforc,  of  continuing  the  poffefSon,  the 
municipal  law  has  eftablifhed  defcents  and  alienatlom :  the 
former  to  continue  the  poffeffion  in  the  heirs  of  the  proprie- 
tor,  after  his  involuntary  dereliftion  of  it  by  his  death  ;  the 
latter  to  continue  it  in  thofe  perfons,  to  whom  the  proprietor, 
by  his  own  voluntary  a£t,  (hall  choofe  to  relinquifli  it  in  hi$ 
life-tinje.  A  tranflation,  or  transfer,  of  property  being 
thus  admitted  by  law,  it  became  neceffary  that  this  transfer 
fliould  be  properly  evidenced  :  in  order  to  prevent  difputes, 
cither  about  the  faft,  as  whether  there  was  any  transfcr  at  all; 
or  concerning  the  perfons,  by  whom  and  to  whom  it  was 
transferred  \  or  with  regard  to  the  fubjeft  matter,  as  what 
the  thing  transferred  confifted  of ;  or,  laftly,  with  relation 
to  the  mode  and  quality  of  the  transfer,  as  for  what  period 
pf  time  (or,  in  other  words,  for  what  eftate  and  intereft) 
the  conveyance  was  made.  The  legal  evidences  of  this 
tranflation  of  property  are  called  the  commGn  ajfurances  of  thc 
kingdom  5  whcreby  every  man's  eftate  is  affured  to  him,  and 
all  controverfies,  doubts,  and  difficulties  are  either  prevente4 
or  rcmoved, 

These  common  affurances  are  of  four  kinds :  i.  By 
matter  in  pais^  or  deed  ;  which  is  an  affurance  tranfafted  be- 
tween  two  or  more  private  perfons  ///  paisy  in  the  country  \ 
that  is  (according  to  the  old  common  law)  upon  the  very 
fpot  to  be  transferred,  2.  By  matter  of  record^  or  an  affu-» 
rance  tranfadted  only  in  the  king'8  public  courts  of  record* 
3:  By  fpecial  cujlom^  obtaining  in  fome  particular  places^ 
and  rclating  pnly  to  fome  particular  fpecies  of  property. 
Which  thfce  are  fuch  as  take  effeft  during  the  lifc  of  the 
party  conycying  or  affuring.  4.  The  fourth  takes  no  effeftji 
till  after  his  death  ;  and  that  is  by  devife^  contained  in  his  laft 
yi\M  ancl  teflamcnt,    We  fhall  treat  of  cach  in  it's  order. 
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OF    ALIENATION    by    DEED. 


IN  treating  of  dceds  I  fliall  confidcr,  firft,  their  gcncral 
naturc ;  and,  next,  the  feveral  forts  or  kinds  of  dceds, 
with  their  rcfpeftive  incidcnts.  And  in  explaining  the  for- 
mer,  I  fhall  examine,  firft,  what  a  deed  is ;  fecondly,  it's 
requifites  •,  and,  thirdly,  how  it  majr  be  avoided, 

I.  FiRST  then,  a  decd  is  a  writing  fcaled  and  dclivered  by 
the  parties  \  It  is  fomctimes  called  a  charter,  carta^  from 
it's  materials  5  but  moft  ufually,  when  applied  to  the  tranf- 
aftions  of  private  fubjefts,  it  is  called  a  deed,  in  hztinfaffum, 
H%T  eIoxhv,  becaufe  it  is  the  moft  folemn  and  authentic  zGt 
that  a  man  can  poffibly  perform,  with  relation  to  the  difpofal 
of  his  property ;  and  thcrefore  a  man  fhall  always  be  ejiopped 
by  his  own  deed,  or  not  permitted  to  aver  or  prove  anj  thing 
in  contradiftion  to  what  he  has  once  fo  folemnly  and  delibe- 
ratcly  avowed  **.  If  a  decd  be  made  by  morc  parties  than  one, 
there  ought  to  be  regulariy  as  many  copies  of  it  as  there  are 
parties,  and  each  fhould  be  cut  or  indcnted  (formerly  in  acute 
mghs  infiar  dentiurnj  like  the  teeth  of  a  faw,  but  at  prcfcnt  in 
a  waving  line)  on  the  top  or  fide,  to  tally  or  corrcfpond  with 
the  other ;  which  deed,  fo  made,  is  called  an  indenture.  For- 
merly,  when  deeds  were  more  concife  than  at  prefent,  it  was 
ufual  to  write  both  parts  on  the  fame  piece  of  parchment,  with 
IbmQ  word  or  letters  of  the  alphabct  written  betwcen  them ; 
through  which  the  parchment  was  cut,  either  in  a  ftrait  or 
indented  line,  in  fuch  a  manner  as  to  lcave  half  the  word  on 

s  COf  Lit(,  171  •  ^  Plowd.  434« 

T  4  onc 


a^6  STitf  RioHTS  BooitlL.* 

onc  part  and  lialf  on  thc  other.  Dccds  thus  made  were  dc-  ' 
nominated  fyngrapha  by  the  canonifts  ^ ;  and  with  us  chiro^ 
graphay  or  hand-writings  ^ ;  the  word  cirographum  or  cyr^ 
graphum  being  ufually  that  which  is  divided  in  making  the 
indenture  :  and  this  cuftom  is  ftill  prcfcrved  in  making  out 
thc  indcnturcs  of  a  finc,  whereof  hcrcafter.  But  at  length 
indenting  only  has  come  into  ufe,  without  cutting  through 
any  letters  at  all ;  and  it  feems  at  prefent  to  ferve  for  little 
othcr  purpofe,  than  to  giv6  namc  to  thc  fpecics  of  thc  decd. 
When  thc  feveral  parts  of  an  indenturc  arc  intcrchangcably 
cxccuted  by  the  fevcral  partics,  that  part  or  copy  which  is 
executcd  by  thc  grantor  is  ufually  callcd  the  originaiy  and  thc 
rcft  arc  counterparts  :  though  of  latc  it  is  moft  frcquent  for 
all  the  parties  to  cxccutc  cvery  part  5  which  rcndcrs  them  all 
originals.  A  dced  raadc  by  onc  party  only  is  not  indcnted» 
but  polled  01  fhavcd  quitc  even  ;  and  therefore  callcd  a  deed^ 
foUy  or  a  fingle  dccd  *. 

II.  We  arc  m  the  ncxt  place  to  confider  the  requifites  of  a 
dccd.  Thc  firft  of  which  is,  that  therc  bc  pcrfons  able  to 
contraft  and  bc  contraflcd  with,  for  the  purpofcs  intcnded 
by  the  deed  ;  and  alfo  a  thing,  or  fubjeft  mattcr  to  be  con- 
tra£lcd  for ;  all  which  muft  bc  exprefled  by  fijfEcient  namcs  ^ 
So  as  in  evcry  grant  there  muft  be  a  grantor,  a  grantcc,  and 
a  thing  granted  ;;  in  every  leafe  a  lcfibr^  a  lcfieej  and  a  thing 
dcmifcd. 

Secondlt  ;  the  dccd  muft  be  foundcd  upon  good  and 
fufficient  con/ideration»  Not  upon  an  ufurious  cbntra£b  ^;  nor 
upon  fraud  or  collufion^  cither  to  dcceive  purchafors  hna 
Jide  *•,  or  juft  and  lawful  crcditors  * ;  any  of  which  bad  confi« 
dcrations  will  vacate  the  deed,  and  fubjcA  fuch  pcrfons,  aa 
put  thc  famc  in  urc,  to  forfeitures,  and  oftcn  to  imprifonment» 
A  dccd  alfo,  or  other  grant,  made  without  any  confidcration^ 
is,  as  it  wcre,  of  no  eficft ;  iot  it  is  conftrucd  to  inure,  or  to 
be  eflFe£tual,  only  to  thc  ufe  of  the  grantor  himfelf  ^^    Thc 
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confideration  may  be  cithcr  ^good  or  a  valuahHe  onc.  A  good 
confideration  is  fucH  as  that  of  blood,  or  of  natural  love  and 
afie£^ion,  when  a  xnan  grants  an  eftate  to  a  near  relation  ; 
being  founded  on  motives  of  generofity,  prudence,  and  natu- 
ral  duty  %  a  valuable  confideration  is  fuch  as  money,  mar- 
riagCy  or  the  like,  which  the  law  efteems  an  equivalent  given 
for  the  grant  ^ ;  and  is  thereforc  founded  in  motives  of  juftice. 
Deeds  made  upon  good  confidcration  only,  are  confidered  as 
merely  voluntary,  and  are  frequently  fet  afide  in  favour  of 
creditors,  and  bonajide  purchafors. 

Thirdlt  j  the  dccd  muft  be  nuritteriy  or  I  prefume 
printedy  for  it  may  be  in  any  chara£ler  or  any  language  ^  but 
it  muft  be  upon  papcr  or  parchment.  For  if  it  be  written 
on  ftone,  board,  linen,  lcather^  or  the  like,  it  is  no  deed  "• 
Wood  or  ftone  may  be  more  durable,  and  linen  lefs  liable  ta 
rafures  •,  but  writing  on  paper  or  parchment  unites  in  itfelf, 
morc  perfedily  than  any  other  way,  both  thofe  defirable  quali- 
ties :  for  there  is  nothing  elfe  fo  durable,  and  at  the  fame  timc ' 
fo  little  liable  to  alteration  5  nothing  fo  fecure  from  alteration, 
that  is  at  the  famc  time  fo  durable.  It  muft  alfo  have  the 
regular  ftamps,  impofed  on  it  by  the  fcveral  ftatutes  for  thc 
increafe  of  the  public  revenue  \  elfe  it  cannot  be  given  in 
cvidencc.  Formerly  many  conveyances  were  made  by  parol» 
or  word  of  mouth  only,  without  writing ;  but  this  giving  ^ 
handlc  to  a  varicty  of  frauds,  thc  ftatutc  29  Car.  II.  c.  3. 
ena£bs,  that  no  leafe  cftate  or  intereft  in  lands,  tenements,  or' 
hercditaments,  made  by  livery  of  feifin,  or  by  parol  only,  (ex- 
cept  leafes,  not  cxcceding  three  years  from  the  making,  and 
whereon  the  referved  rent  is  at  leaft  two-thirds  of  the  real 
Value)  fliall  be  lookcd  upon  as  of  greater  force  than  a  leafe  or 
eftate  at  will*;  nor  flis^ll  any  aflignmcnt,  grant,  or  furrender 
of  any  intereft  in  any  freehold  hereditaments  bc  valid  -,  unlefs 
in  both  cafes  the  fame  be  put  in  writing,  and  figned  by  tlie 
party  granting,  or  his  agent  lawfully  authorized  in  writing. 

FouRTHLYj  the  matter  written  muft  be  legalfy  znd  or^ 
derly  fet  forth :  that  is,  there  muft  be  words  fufficient  to 
fpecify  the  agreement  and  bind  thc  parties :   which  fuffici- 
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cncy  rauft  bc  left  to  thc  courts  of  law  to  dcterminc  ".  For  ■ 
it  is  not  abfolutely  neceifary  in  law,  to  have  all  the  formal 
parts  that  are  ufually  drawn  out  in  deeds,  fo  as  there  be  fuffi- 
cient  words  to  declare  clearly  and  legally  the  party*s  meaning. 
5ut,  as  thefe  formal  and  orderly  parts  are  calculated  to  con- 
vey  that  meaning  in  the  cleareft,  diftin£):eft,  and  moft  effec- 
tual  manner,  and  have  becn  wcU  confidered  and  fettled  by 
the  wifdom  of  fucccffive  ages,  it  is  prudent  not  to  depart 
from  them  without  good  reafon  or  urgent  uece(Iity;  and 
therefore  I  will  here  mention  them  in  their  ufual  ^  order. 

1.  The  premtfes  may  be  ufed  to  fet  forth  thc  number  and 
names  of  the  parties,  with  their  additions '  or  titles.  They 
alfo  contain  the  recital,  if  any,  of  fuch  deeds,  agreements, 
or  matters  of  faft,  as  are  neceflary  to  explain  the  reafons 
upon  which  thc  prefent  tranfaftion  is  founded  :  and  herein 
alfo  is  fet  down  the  confideration  upon  which  the  deed  is 
madc.  And  then  follows  thc  certainty  of  the  grantor, 
grantee,  and  thing  granted  ^, 

2,  3.  Next  comc  thc  hahendum  and  tenendnm  ^.  Thc 
office  of  the  habendum  is  properly  to  determine  what  cftatc  or 
intereft  is  granted  by  thc  deed  :  though  this  may  be  per- 
formcd,  and  fometimcs  is  pcrformed,  in  thc  prcmifes.  In 
which  cafe  the  hahendum  may  lefTen,  enlarge,  explain,.or 
qualify,  but  not  totally  contradi£t  or  be  repuguant  to,  the 
cftatc  grantcd  in  the  premifes.  As  if  a  grant  be  **  to  A  and 
**  thc  hcirs  of  his  body,"  in  thc  prcmifes,  habendum  "  to  him 
•*  apd  his  heirs  for  ever,"  or  vice  verfa;  here  A  has  an  eftatc- 
tail,  and  a  fee-fimple  expcftant  thereon  \  But,  had  it  bccn 
in  thc  premifes  "  to  him  and  his  heirs,"  hahendum  *<  to  him 
**  for  lifc,"  the  hahendum  would  bc  utterly  void  * ;  for  an 
cftatc  of  inheritance  is  vefted  in  him  before  thc  habendum 
comes,  and  fliall  not  aftcrwards  bc  taken  away,  or  deveftcd^ 
by  it.  The  tenendum  **  and  to  hold,"  is  now  of  very  littlc 
ufe,  aind  is  only  kept  in  by  cuftom.     It  was  fometimcs  for- 

9  Co.  Litt.  225.  r  Co.  Lict.  ii*    »  Roll.  Rep,!^.  23, 

•  Ikid,  6.  Cro.  Jac.  476. 

?  See  appeodij,  N^.IIt  §.  2.  pag.v.        •  2  Rep.  23.    %  Rep.  56. 

mcrly 


Ch,  ao.  «/  T  H  I  N  o  s.  299 

merly  ufed  to  fignify  thc  tenure,  by  which  the  cftate  granted 
was  to  be  holden ;  v;z,  **  fenendum  per  fervitium  militarey  in 
«*  burgagioy  in  libero  focagioi  isfcJ*  But,  all  thefe  being  now 
reduced  to  free  and  common  focagc,  thc  tenure  is  never  fpc- 
cified.  Before  the  ftatute  of  quia  emptores;  18  Edw.  I.  it  was 
alfofometimes  ufed  to  dcnote  thc  lord  of  whom  the  land  lliould 
bc  holden :  but  that  ftatute  direcling  all  future  purchafors  to 
hold,  not  of  the  immcdiate  grantor,  but  of  the  chief  lord  of  the 
fcci  this  ufe  of  the  tenendum  hathbecn  alfo  antiquated;  though 
for  a  long  time  after  we  find  it  mentioned  in  ancicnt  charters, 
that  thc  tenements  fliall  be  holden  de  capitalihus  dominisfeodi  */ 
but,  as  this  cxprefled  nothing  morc  than  thc  ftatutc  had  al- 
rcady  provided  for,  it  gradually  grew  out  of  ufe. 

4.  Next  follow  the  terms  of  ftipulation,  if  any,  upon 
which  the  grant  is  madc :  the  firft  of  which  is  the  reddendum 
or  refervation,  whereby  the  grantor  doth  crcate  or  rcferve 
fomc  ncw  thing  to  himfelf  out  of  what  he  had  before  granted. 
As  "  rendering  thereforc  yearly  the  fum  of  tcn  fliillings,  or 
•*  a  pcpper  corn,  or  two  days  ploughing,  or  thc  like  "•" 
Under  the  pure  fcodal  fyftcm,  this  render,  reditusj  return, 
or  rent,  confiftcd  in  chivalry  principally  of  military  fervices  % 
in  villcnage,  of  the  moft  flavifli  ofiiccs ;  and  in  focage,  it 
lifually  confifts  of  moncy,  though  it  may  ftill  confift  of  fer- 
vices,  or  of  any  othcr  certain  profit  ^.  To  niake  a  reddendum 
good,  if  it  be  of  any  thihg  newly  creatcd  by  the  deed,  the 
refervation  muft  be  to  the  grantors,  or  fome,  or  onc  of  them, 
and  not  to  any  ftranger  to  thc  deed  *.  But  if  it  be  of  ancient 
fervices  or  thc  like,  annexed  to  the  land,  then  the  refervation 
may  be  to  thc  lord  of  the  fee  J". 

5.  Another  of  the  terms  upon  which  a  grant  may  bc 
madc  is  a  condition ;  which  is  a  claufe  of  contingency,  on  the 
happening  of  which  the  eftate  granted  may  bc  defeated ;  as 
^'  providcd  always,  that  if  the  mortgagt>r  fliall  pay  thc  mort- 

t  Append.  No.  I.    Madox»  FormuU        ^  See  pag.  41. 
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^*  gagec  500/,  upon  fuch  a  day,  thc  whok  cftatc  grantcd 
«^  fliall  dctei^minc ;"  and  thc  likc  *. 

6.  Next  may  follow  the  claufe  of  warrantj  ;  whcrcby 
thc  grantor  doth,  'for  himfelf  and  his  hcirs,  warrant  and  fe- 
cure  to  the  grantce  the  eftate  fo  granted  *.  By  the  feodal  con- 
ftitution,  if  thc  vafars  title  to  enjoy  the  feud  was  difputcd, 
hc  might  vouch,  or  call,  the  lord  or  donor,  to  warrant  or 
infure  his  gift  ;  which  if  hc  failed  to  do,  and  thc  vafal  was 
evidlcd,  thc  lord  was  bound  to  give  him  another  feud  of  equal 
value  in  recompcnfe  **.  And  fo,  by  our  antient  law,  if  bc- 
fore  the  ftatute  of  quia  emptores  a  man  cnfeofFcd  another  in 
fee,  by  the  feodal  verb  dediy  to  hold  of  himfclf  and  his  heirs 
by  certain  fcrvices;  the  law  annexed  a  warranty  to  this 
grant,  which  bound  thc  feofFor  and  his  hcirs,  to  whom  thc 
fervices  (which  were  the  confideration  and  equivalent  for  the 
gift)  were  originally  ftipulated  to  bc  rendered  *.  Or  if  a 
man  and  his  anceftors  had  immemorially  holden  landofano* 
ther  and  his  anceftors  by  the  fervice  of  homagc  (which  was 
called  homage  aunceftrel)  this  alfo  bound  the  lord  to  warranty  **  \ 
the  homage  being  an  evidencc  of  fuch  a  feodal  grant.  And; 
upon  a .  fimilar  principle,  in  cafe,  after  a  partition  or  cx- 
changc  of  lands  of  inheritance,  either  party  or  his  hcirs  be 
cvifted  of  his  fhare,  the  other  and  his  heirs  are  bound  to 
warranty  %  becaufe  they  enjoy  the  equivalent.  And  fo,  cvcn 
at  this  day,  upon  a  gift  in  taii  or  leafc  for  life,  rcndering  rcnt, 
the  donor  or  leflbr  and  his  hcirs  (to  whom  the  rent  is  pay- 
tible)  are  bound  to  warrant  the  titlc  ^  But  in  a  feofiment 
in  fee  by  the  verb  dedi^  Gnce  thc  ftatute  of  quia  emptores^  the 
feofFor  only  is  bound  to  the  implied  warranty,  and  not  hitf 
heirs^;  becaufe  it  is  a  mere  perfonal  contr^fk  on  thcpartof 
the  feofFor,  the  tenurc  (and  of  courfe  the  antient  fervices) 
refulting  back  to  the  fuperior  lord  of  the  fee.  And  in  other 
fbrms  of  alienation,  gradually  introduccd  fmce  tliat  ftatutc^ 

*  Append.  N».  II.  §.  2.  pag.  viii.  '  Lltt.  §.  143. 
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mo  warranty  whatfocvcr  Is  implied  *^ ;  they  bearing  no  fbrt  of 
anajogy  to  the  original  feodal  donation.  And  therefore  in 
fuch  cafes  it  became  neceflary  to  add  an  exprefs  claufe  of 
warranty,  to  bind  the  grantor  and  his  heirs ;  which  is  a  kind 
of  cove^ant  real,  and  can  only  be  created  by  the  verb  war^ 
rantizo  or  luarrant  ^ 

These  exprcfs  warranties  wcre  introduced,  even  prior  Xo 
the  ftatute  of  quia  emptoresy  in  order  to  evade  the  ftri£tncfs  of 
.  the  feodal  do£lrine  of  non-alienation  without  the  confent  of 
the  heir.    For,  though  he,  at  the  death  of  his  anceftor,  might 
have  entered  on  any  tenements  that  were  aliened  without  his 
Xoncurrence,  yct,  if  a  claufe  of  warranty  was  added  to  the 
anccftor'8  grant,  this  covenant  defcending  upon  the  heir  in- 
tured  the  grantee  5  not  fo  much  by  confirming  his  title,  as  by 
obliging  fuch  heir  to  yield  him  a  rccompenfe  in  lands  of  equal 
value :  the  law,  in  favour  of  alienations,  fuppofing  that  no 
anceftpr  would  wantonly  difinherit  his  next  of  blood  ^ ;  and 
thcrefore  prcfuming  that  he  had  received  a  valuable  confider- 
ation,  either  in  land,  or  in  money  which  had  purchafed  land, 
and  that  this  equivalent  defcended  to  the  heir  together  with 
the  anccftor's  warranty.     So  that  when  either  an  anceftor, 
being  the  rightful  tenant  of  the  freehold,  conveyed  the  land 
to  a  ftrangcr  and  his  heirs,  or  releafed  thc  right  in  fee-fimplc 
to  one  who  was  already  in  poiTefiion,  and  fuperadded  a  war- 
ranty  to  his  deed,  it  was  held  that  fuch  warranty  not  only 
bound  the  warrantor  himfelf  to  protefl;  and  aifurc  the  title  of 
the  warrantee,  but  it  alfo  bound  his  heir :  and  this,  whether 
that  warranty  was  linealy  or  collateral  to  the  title  of  the  land. 
Lineal  warranty  was  where  the  heir  derived,  or  might  by  pof-^ 
iibility  have  derived,  his  title  to  the  land  warranted,either  from 
or  through  the  anceftor-who  made  the  warranty :  as  where  a 
father,  or  an  elder  fon  in  the  life  of  the  father,  releafed  to  the 
difleifor  of  either  themfelves  or  the  grandfather,  with  war- 
ranty,  tliis  was  lincal  to  the  younger  fon  ^     Collateral  war- 
ranty  was  where  the  heir*8  title  to  the  land  neither  was,  nor 
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could  havc  bcen,  derivcd  from  the  warranting  anceftor ;  as 
where  a  younger  brother  releafcd  to  his  father's  diffeifor,  with 
warranty,  this  was  coUateral  tq  the  eldcr  brothcr".  But  wherc 
the  very  conveyance,  to  which  the  warranty  was  annexed,  im- 
mediatcly  followed  a  diffeifin,  or  operated  itfelf  as  flich  (as, 
where  a  father  tenant  for  years,  with  remainder  to  his  fon  in 
fee,  aliened  in  fee-fimple  with  warranty)  this,  bcing  in  it's 
original  manifeftly  founded  on  the  tort  or  wrong  of  the  war- 
rantor  himfelf,  was  cailed  a  warranty  commencing  by  dijfei/tn  ,• 
and,  being  too  palpably  injurious  to  be  fupported,  was  not 
binding  upon  any  heir  of  fuch  tortious  warrantor  ". 

In  both  lineal  and  coUateral  warranty,  the  obligatlon  of 
the  hcir  (in  cafe  the  warrantee  wasevicled,  to  yield  him  other 
lands  in  their  ftead)  was  only  on  condition  that  he  had  other 
fufficient  lands  by  defcent  from  the  warranting  anceftor  *■• 
But  though,  without  affets,  he  was  not  bound  to  infure  the 
title  of  anothcr^  yet,    in  cafe  of  lincal  warranty,   whether 
affets  defcended  or  not,  the  heir  was  perpetually  barred  from 
claiming  the  land  himfelf ;  for,  if  he  could  fucceed  in  fuch 
claim,  he  would  thcn  gain  affets  by  defcent,  (if  he  had  them 
not  before)  and  muft  fulfil  the  warranty  of  his  anceftor :  and 
the  fame  rule  p  was  with  lefs  juftice  adopted  alfo  in  refpeft  of 
collateral  warranties,  which  likewife  (though  no  aflets  de- 
fcended)  barred  the  heir  of  the  warrantor  from  claiming  thc 
land  by  any  collateral  title ;  upon  the  prefumption  of  lavr 
that  he  might  hercaftcr  have  affets  by  defcent  eitlier  from  or 
through  the  famc  anceftor.     The  inconvenience  of  this  latter 
branch  of  the  rule  was  felt  vcry  early,  when  tcnants  by  thc 
curtefy  took  upon  thcm  to  aliene  their  lands  with  warranty  ; 
which  coliateral  warranty  of  the  father  dcfcending  upon  his 
fon  (who  v/as  the  heir  of  both  his  parents)  barred  him  from 
claiming  his  maternal  inheritance :  to  remedy  which  the  fta- 
tute  of  Glouccfter,  6  Edw.  I.  c.  3.  declared,  that  fuch  war- 
ranty  (houkl  be  no  bar  to  the  fon,  unlefs  aflets  defccnded 
from  the  father.    It  was  afterwards  attempted  in  50  Edw.III» 

»  Lltt.  §.  705.  707,  ©  Co.  Lkt.  102. 
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to  make  the  fame  provifion  univerfal,  by  ena£Ung  that  no 
coUateral  warranty  fliould  be  a  bar,  unlefs  where  affets  dc- 
fcended  from  the  fame  anceftor  ^ ;  but  it  then  pfoceeded  not 
to  effe£k.     However,  by  the.ftatute  11  Hen*  VII.  c.  ao. 
notwithftanding  any  alienation  with  warranty  by  tenant  in 
dowcr,  the  heir  of  the  hufband  is  not  barred,  though  he  bc 
alfo  heir  to  the  wife.     And  by  ftatute  4  &  5  Ann.  c.  16.  all 
warranties  by  any  tenant  for  life  fhall  be  void  againft  thofc 
in  remainder  or  reverfion ;  and  all  collateral  warranties  by 
any  anceftor  who  has  no  eftate  of  inheritance  in  pofleffion 
fliall  be  void  againft  his  heir.     By  the  wording  of  which  laft 
ftatute  it  fliould  feem,  that  the  legiflature  meant  to  allow, 
that  the  coUateral  warranty  of  tcnant  in  tail  in  poffeffion, 
defcending  (though  without  affets)  upon  a  remainder-man 
or  rcverfioner,  fliould  ftiU  bar  the  remaindcr  or  reverfion. 
For  though  the  judges,  in  expounding  the  ftatute  de  dofiis, 
iield  that,  by  analogy  to  the  ftatute  of  Gloucefter,  a  Uneal 
warranty  by  the  tenant  in  tail  without  affets  fliould  not  bar 
the  iffue  in  tail,  yct  they  held  fuch  warranty  with  affets  to  be 
a  fufficient  bar ' :  which  was  therefore  formerly  mentioned* 
as  one  of  the  ways  whereby  an  eftate-tail  might  be  deftroyedj 
•it  -being  indeed  nothing  more  in  effedl,  than  exchanging  the 
lands  entailed  for  others  of  equal  value.    They  alfo  held,  that* 
coUateral  warranty  was  not  within  the  ftatute  dedonis;  as  that 
afl:  was  principaUy  intended  to  prevent  the  tenant  in  tail 
from  difinheriting  his  own  iffue :  and  therefore  coUateral 
warranty  (though  without  affets)  was  aUowed  to  be,  as  at 
common  law,  a  fufficient  bar  of  the  eftate  taU  and  aU  re- 
mainders  and  reverfions  expeftant  thereon  '•     And  fo  it  ftiU 
continues  to  be,  notwithftanding  the  ftatute  of  queen  Anne^ 
if  made  by  tenant  m  tail  in  poffeffion  :   who  therefore  may 
now,  without  thc  forms  of  a  fine  or  recovery,  in  fome  cafes 
xnake  a  good  conveyance  in  fee-fimple,  by  fuperadding  a  war- 
ranty  to  his  graut ;  which,  if  accompanied  with  affets,  bars 
Jiis  own  iffue,  and  witliout  them  bars  fuch  of  his  heirs  as  may 
be  in  remainder  or  reverfion. 

%  Co.  Lltu  373*  •  paf.  it6. 
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7.  After  waTTailty  ufually  follow  covenants,  or  cohyentionsy 
which  are  claufes  of  agreement  contained  in  a  deed^  whereby 
cither  party  xnay  ftipulate  for  the  truth  of  certain  fzSts,  or  may 
bind  himfelf  to  perform,  or give,  fomething  to  thc  other.  Thua 
4he  grantor  may  covenant  that  he  hath  a  right  to  convey ;  or 
for  the  grantee's  quiet  enjoyment ;  or  the  like ;  the  grahtee 
may  covenant  to  pay  his  rent,  or  keep  the  premifes  in  repair^ 
fe*t ".  If  the  covenantor  covenants  for  himfclf  and  his  heirs^ 
it  is  then  a  covenant  real,  and  defcends  upon  the  heirs ;  who 
are  bound  to  perform  it,  provided  they  have  aflets  by  defcent, 
but  not  otherwife  :  if  he  covenants  alfo  for  his  executors  and 
adminiJlratorSi  his  perfonal  afiets,  as  well  as  hi^  real,  are  like« 
wife  pledged  for  the  performance  of  the  covenant ;  which 
makes  fuch  covenant  a  better  fecurity  than  any  warranty» 
It  is  alfo  in  fome  refpe£is  a  lels  fecurity,  and  therefore  more 
beneficial  to  thc  grantor ;  who  ufually  covenants  only  for  the 
a£is  of  himfelf  and  his  anceftors,  whereas  a  general  nvarranty 
extends  to  allmankind.  For  which  reafons  the  covenant  ha( 
in  modern  pra£);ice  totally  fuperfeded  thc  other. 

8.  LastLt,  comes  the  conclufton^  which  mentions  the  execu« 
tion  and  date  of  the  deed,  or  the  time  of  it's  bcing  given  or  exe- 

.  cuted,  either  exprefsly,  or  by  reference  to  fomc  day  and  year 
before-mentioned  *.  Not  but  a  deed  is  good,  although  it  men- 
tion  no  date:  or  hatli  a  falfe  date;  or  even  if  it  hath  an  impof- 
•fible  date,as  the  thirticth  of  February;  provided  the  real  day  of 
it*sbeing  dated  or  given,  that  is  delivered,  can  be  provcd*. 

I  PROCEED  now  to  the  ^^^Tequifitc  for  making  a  good 
deed ;  the  reading  of  it.  This  is  necefrary,  wherever  any  of 
the  parties  defire  it;  and,  if  it  be  not  done  on  his  requeft,  the 
deed  is  void  as  to  him.  If  he  can,  he  fhould  read  it  himfelf : 
if  he  be  blind  or  illiterate,  another  muft  read  it  to  him.  If  it 
be  read  falfely,  it  will  be  void ;  at  leaft  for  fo  much  as  is  mif- 
recited :  unlefs  it  be  agreed  by  coUufion  that  the  deed  fliall  be 
read  falfe,  on  purpofe  to  make  it  void ;  for  in  fuch  cafe  it  fliaU 
bind  the  fraudulent  party^. 

«  Append.  N*).  II.  §*2.  pag*Tui.  '  Co.  Litt.  46.    Dyer.  sS. 
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SnCTHLY,  it  is  requi(ite  that  the  party,  whofe  deed  it  is, 
IhouldyJ-^i/,  and  now  in  moft  cafes  I  apprehend  (hould  Jtgn  it 
alfo.  The  ufe  of  feals,  as  a  mark  of  authenticity  to  letters  and 
other  inftruments  in  writing,  is  extremely  antient.  We  read  of 
it  among  the  Jews  and  Perfians  in  the  earlieft  and  moft  facred 
records  of  hiftory  *.  And  in  the  book  of  Jeremiah  there  is  avery 
remarkable  inftance,  not  only  of  an  atteftation  by  feal,  but  alfo 
of  the  other  ufual  formalities  attending  a  Jewifli  purchafe*.  In 
thc  civll  law  alfo  ^,  feals  were  the  evidence  6f  truthj  and  were 
required,on  the  part  of  thewitne{resatleaft,at  theatteftationof 
every  teftament.  But  in  the  times  of  our  Saxon  anceftors,  they 
wcre  not  much  in  ufe  inEngland.  For  though  firEdwardCoke*^ 
relies  on  an  inftanceof  kingEdwin's  making  ufe  of  afeal  about 
an  hundred  years  before  the  conqueft,  yet  it  does  not  foUow 
that  this  was  the  ufage  among  the  wholc  nation:  and  perhaps 
the  charter  he  mentions  may  be  of  doubtful  authority,  from 
this  very  circumftance,  of  being  fealed ;  fince  we  are  affured 
by  all  our  antient  hiftoriarts,  that  fealing  was  not  then  in  com- 
mon  ufe.  The  methdd  of  thc  Saxons  was  for  fuch  as  could 
writc  to  fubfcribe  their  naities,  dnd,  whether  they  could  write 
or  not,  to  affix  thc  fign  of  the  crofs :  which  cuftom  our  illite- 
rate  vulgar  do,  for  the  moft  part,  to  this  day  keep  up;  by  fign* 
ing  a  crofs  for  their  mark,  when  unable  to  write  their  names* 
And  indeed  this  inability  to  write,  and  therefore  making  a  croft 
in  it's  ftead,  is  honeftly  avowed  by  Caedwalla,  a  Saxon  king^ 
at  the  end  of  one  of  his  charters  **.  In  like  manner,  and  for 
the  fame  unfurmountable  reafon,  the  Normans,  a  brave  but 
illiterate  nation,  at  their  firft  fettlcment  in  France,  ufed  thc 

•  I  KjDgs.  c.  21.  Daniel.  c.  6.  £ft.  b  /^,  x.  io«  1  &  3. 

her.  c.  8.  c  I  /n^.  y. 

a  ««  And  I  botight  the  field  of  Hani-  J  ««  Propria  manu  pro  igmrantia  lite^ 

*«  meel,   and  weighe^  him  thc  moneyy  «<  rarum  Jignvm  faneiae  crucis  exprfffi 

««  evenfeventeenlhekelsoffilvcr.    Ahd.  **  eifuhfcripji,'*    Stld,  Jan.  Ang,  L  !• 

<«  I  fubfcribed  the  evidence,  and  fealed  ^.  4.2.     And  thii  (according  to  Pro- 

«  it  and  took  witnefTes,  and  Mpigked  ccpius)  the  etnperor  Juftin  in  the  eaft, 

(<  him  the  money  in  the  baliances.  And  aud  Theodoric  king  of  the  Gochs  in 

««  I  to^  the  evidence  of  the  purchafe,  Ii>iy>   had  beforc  authorixed  by  their 

<«  both  that  which  was  fealcd  according  example,  on  accoonC  of  their  inability 

<>  to  tbe  law  and  cuftoni,  and  alfb  that  to  wiite. 
••  which  was  opea."  c.  32« 
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pra£lice  of  fealing  only,  without  writing  their  names:  whiclt 
cuilom  continued,  when  learning  niade  it's  way  among  diem, 
though  the  reafon  for  doing  it  had  ceafed ;  and  hence  the 
ch«rter  of  Edward  the  CDnfeflbr  tp  Weftminfter  abbey,  him- 
felf  being  brought  up  in  Normandy,  was  witnefled  only  by 
his  feal,  and  is  generally  thought  to  be  the  oldeft  {ealed  char- 
tcr  of  any  authenticity  in  England  *^  At  the  conqueft,  the 
Korman  lc>rds  brought  over  into  diis  kingdom  their  own  fa* 
(hions  'y  and  introduced  waxen  feals  only^  inftead  of  the  £n- 
glifh  methods  of  writing  their  namesj  and  flgning  with  the 
fign  of  the  crofs  ^  And  in  the  reign  of  Edward  I.  every 
freeman,  and  even  fuch  of  the  mqre  fubftantial  villeins  as 
were  fit  to  be  put  upon  juries,  had  their  diftin£l:  particular 
feals  ^.  The  impreflions  of  thefe  feals  were  fometimes  a  knight 
on  horfeback,  fometimes  other  devlces :  but  coats  of  arm» 
were  not  introduced  into  feals,  nor  indeed  into  any  other  ufe^ 
till  about  the  reign  of  Richard  the  firft,  who  brooght  them 
from  the  croifade  in  the  holy  land ;  where  they  wcre  firft  in- 
Tcnted  and  painted  on  the  ftiields  of  the  knightSj  to  diftinguiib 
the  varlety  of  perfons  of  every  chriftian  nation  who  reforted 
tliither,  and  who  could  not^  when  clad  in  complete  fteel»  bc 
Qtherwife  known  or  afcertalned. 

This  negle£l  of  figning,  and  refting  only  upon  thc  au- 
thenticity  of  feals,  remalned  very  long  among  us  \  for  it  wa» 
held  in  all  our  books  that  fealing  alone  was  fufficient  to  authen-» 
ticate  a  deed:  and  fo  the  comraon  form  of  attefting  deeds^ — 
*^  fealed  and  delivered,"  continues  to  this  day  5  notwithftand^ 
ing  the  ftatute  29  Car.  11.  c.  3.  before-mentioned  rcvives  thc 
Saxon  cuftom,  and  exprefsly  direfts  the  figning,  in  all  grant^ 
of  lands,  and  many  other  fpecies  of  deeds :  in  which  therefore 
iigning  feems  to  be  now  as  neceflary  as  fealing,  though  it  hath 
been  fometimes  hcld  that  the  one  includes  the  other  *• 

A  SEVE^TH  requifite  to  a  good  deed  U  that  it  be  deliverei^ 
by  the  party  himfelf  or  his  certain  attorney:  which  therefore  i» 

«  Lainb.  Archcton*  51,  *<  catram  imprijfam  mutar.tf    modumqv^§ 

f  '*  Normanni  cbircgrcpborum  confi£fiO'  "  Jcrihtndi  Anglicum  rejiclunf.*''  Iji^ulph.. 

**  nem,cum  ciucil/usaureisyaHifjueJigna-  S  Stat.  Exon.  i^Edw.  I. 

^  culisJacriSfinAngliaJirmariJoiuamyin  ^  ^Lev.  1.     Sura.  764,. 
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alfo  cxpreffed  in  the  atteftation  5  "  feilcd  and  delweredJ^  A 
decd  takes  '^fFcft  only  from  this  tradition  or  delivery  •,  for  if 
the  date  be  falfe  or  impoffible^  the  delivery  afcertainvS  the  time 
of  it*  And  if  another  perfon  feals  the  deed,  yct  if  the  party 
delivcrs  it  himfclf,  he  thercby  adopts  the  fealing  j,  and  by  a 
parity  of  reafon  the  figning  alfo,  and  makes  them  both  his 
cwn.  A  delivery  may  be  cither  abfolute,  that  is,  to  the  party 
or  grantee  himfelf ;  or  to  a  third  perfon,  to  hold  till  fome 
conditions  be  performed  on  the  part  of  the  grantce :  in  which 
laft  cafe  it  is  not  delivered  as  a  deed,  but  as  an  e/crowj  that  is, 
BS  a  fcrowl  or  writing,  which  is  not  to  take  efFeft  as  a  decd 
till  the  conditions  be  performed  i  and  then  it  is  a  decd  to  all 
intentd  and  purpofes  K 

m 

THE  Iq/l  requifite  to  the  validity  of  a  deedis  the  atte/iation^  or 
^xecution  of  it  in  theprefence  ofivitneffes:  though  this  is  necef- 
fary,  rathcr  for  preferving  the  evidencc,  than  for  conftituting 
the  cffcnce  of  the  decd.  Our  modern  deeds  are  in  reality  no- 
thing  more  than  an  improvement  or  amplification  of  the  ^rr- 
viatejiata  mentionedby  tbe  fcodal  writers  ^\  whichwerewrit- 
ten  memorandums,  introducc^  to  perpetuate  the  tenor  of  the 
conveyance  and  inveftiture,  when  grants  by  parol  only  be- 
came  the  foundation  of  frequent  difpute  and  uncertainty.  To 
this  end  they  regiftered  in  the  deed  the  perfons  who  attcnded 
as  witneffes,  which  was  formcrly  done  without  their  figning 
their  names  (that  not  being  always  in  their  power)  but  they 
only  heardthe  deedread;  and  then  the  clerk  or  fcribe  added 
their  names,  in  a  fort  of  memorandum ;  thus  :  **  hijs  tefihus 
**  Johanne  Moore^  Jacobo  Smithy  et  aliis  ad  hanc  rem  convocatis  ^** 
This,  like  all  other  folemn  tranfaftions,  was  priginally  doge 
only  coram  paribus  ™,  and  frequcntly'  whcn  affcmbled  in  the 
court  baron,  hundred,  or  county  court  •,  which  was  thcn  ex- 
preffed  in  thc  attcftation,  tejie  comitatUy  hundredoy  ^c  \  After- 
wards  the  atteftation  of  other  witneffcs  was  allowed,the  trial  in 

j  Perk.  §.  130.  m  Feud,  J,  2.  t.  32. 

«  Co.  Litt.  36.  '    n  Spclm.  Gkjf,  Z28.     Madox.  F.r- 

k  Fiud.  L  I.  /.  4,  jnuU  n^.22Ji  322.  660. 
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cafe  of  a  difpute  being  ftill  referved  to  th.eparesj  with  wbom 
the  witnefle?  {if  more  than  one)  were  aflbciated  and  joined 
in  the  verdiii ":  tiU  that  alfo  was  abrogatcd  by  the  ftatute  of 
York,  j2  Edw.  II,  ft.  i.  c.  2.  And  in  this  manner,  with 
fome  fuch  claufe  of  hiji  te/iibus,  are  alj  old  deeds  and  chartcrs> 
particularly  magna  carla,  witncffed.  And  in  thc  time  of  fir 
Edward  Coke,  crcations  of  nobility  wcre  Ilill  mtnelTed  ia 
the  fame  manncr  c.  But  in  the  king^s  common  chartcrs» 
writs,  or  letters  patent,  the  ftile  is  now  altcred :  for  at  pre- 
fent  the  king  is  his  own  witnefs,  and  attefts  his  letters  patent 
thus  :  "  tejle  tneipfi,  witnefs  ourfclf  at  Weftminfter,  iifc"  a 
form  which  was  introduced  by  Richard  the  firft  ',  but  not 
commonly  ufed  till  about  thc  begiiining  of  the  iifteentb  cci>- 
tury  j  nor  the  claufe  of  iijj  lejlibus  entirely  difcontinued  till, 
the  reign  of  Hcnry  thc  eighth  ' :  which  was  alfo  thc  sera  of 
tlifcontinuing  it  in  the  deeds  of  fubje£ls,  leaming  being  thcn 
revived,  and  the  faculty  of  writing  more  general ;  and  there- 
fore  ever  fmce  ihat  time  thewitnefles  faave  ufually  fubfcribed 
their  attcftaCion>  eidier  at  the  hottom,  or  on  the  back  of  thc 
deed '. 

III.  We  are  next  to  confidcr,  how  a  dced  may  be  avoidedt 
or  rcndercd  of  iio  effe£l.  And  from  what  has  becn  before  laid 
down  it  will  follow,  that  if  a  deed  wants  any  of  the  eflential 
requifitesbeforc-mentioncd;  either,  i.  Proper parties,  and  a 
proper  fubje£t  matter :  2.  A  good  and  fulficient  confidera- 
tion:  3.  Writing,  on  paper  or  parchment,  duly  ftamped  : 
4.  Sufficient  and  legal  words,  propcrly  difpofed :  5.  Reading> 
if  deiired,  bcfore  the  execution  :  6.  Scaling ;  and,  by  thc  fta- 
tuce,  in  moft  cafes  figning  alfo :  or,  7.  Delivery ;  it  is  a  void 
decd  ab  iiiiiio.  It  may  alfo  bc  avoided  by  matter  ex poji faiio  : 
as,  I.  Byrafuie,  interlining,  or  other  ahcration  in  any  mate- 
rial  part ;  unlefs  a  memorandum  be  made  thcreof  at  the  timc 
of  thc  esecutipn  and  atteftation '.  2.  By  brcaking  off^,  or  de- 
facing  the  feai ".     3.  By  delivering  it  up  to  bc  cancelled  j 

'  Ca.  Lill.  6.  '1  Inft.  7S.    Sce  paje  yit- 

p  1  Inll.  77.  I  11  Rcpi  17. 
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that  18  to  have  lines  drawn  ovcr  it  in  the  form  of  lattice 
work  or  canceUi ;  though  the  phrafe  is  now  ufed  figuratively 
for  any  manncr  of  obliteration  or  defacing  it.  4.  By  the  dif- 
agreement  of  fuch,  whofe  concurrence  is  ncceffary,  in  order 
for  the  deed  to  ftand  :  as  the  hufband,  where  a  feme-covert 
is  concerned ;  an  infant,  or  perfon  under  durefs,  when  thofe 
difabilities  are  removed  ;  and  the  like.  5.  By  the  judgment 
or  decree  of  a  court  of  judicature.  This  was  antiently  the 
province  of  the  court  of  ftar  chamber,  and  now  of  the  chan- 
cery :  when  it  appears  that  the  deed  was  obtained  by  fraud, 
forcc,  or  other  foul  pradice  j  or  is  proved  to  be  an  a^bfolute 
forgery  ^.  In  any  of  thefe  cafes  the  deed  may  be  voided, 
either  in  part  or  totally,  according  as  the  caufc  of  avoidancc 
is  more  or  lcfs  cxtenfivc. 

And,  having  thus  explained  the  general  nature  of  deeds, 
we  arc  next  to  confider  their  feveral  fpecies,  together  with 
their  refpeftive  incidents.  And  herein  I  Ihall  only  examine 
the  particulars  of  thofe,  which,  from  long  praftice  and  expe- 
rience  of  their  cfficacy,  are  gencrally  ufed  in  the  alienation  of 
real  eftatcs :  for  it  would  be  tedious,  nay  infinite,  to  dcfcant 
upon  all  the  feveral  inftruments  made  ufe  of  in  pcrfonal  con- 
cerns,  but  which  fall  undcrour  gcneral  definition  of  a  deed; 
that  is,  a  writing  fealed  and  delivcred.  The  formcr,  being 
principally  fuch  as  ferve  to  convey  the  property  of  lancb  and 
tenements  from  man  to  man,  arc  commonly  denominated 
conveyances  :  which  are  either  convcyances  at  common  lawy  or 
fuch  as  rcccive  thcir  force  and  cfficacy  by  virtuc  of  tlie 
Jlatute  of  ufes. 

I.  Of  convcyances  by  the  common  law,  fome  may  be 
callcd  originaly  or  primary  convcyances  ;  which  are  thofe  by 
mcans  whcrcof  thc  benefit  or  cftatc  is  created  or  firft  arifes : 
others  arc  dcrivative^  or  fecondary,;  whereby  the  bcnefit  or 
cftate,  originally  created,  is  cnlarged,  reftrained,  transferred, 
or  extinguiflied. 

w  Toth.  num9*  24.     i  Vem.  34.S, 
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Original  conveyances  are  the  fQllowing;  i.  Feoffmenti 
2.  Gift;  3.  Grant-,  4.  Leafe;  5.  Exchange;  6.  Partition; 
derivative  2XQy  7.  Releafe ;  8.  Confirmation ;  9.  Surrcnderj 
10.  Affignment;  ii,  Dcfeazance, 

I.  A  TuovTMEi^T^  feoffameniumi  is  a  fubftantlve  derive^ 
from  the  vcrb,  to  enfeofF,  feoffare  or  infeudare^  to  give  one 
a  feud ;  and  thercfore  feofFnient  is  propcrly  donatio  feudi  ^*, 
It  is  the  moft  antient  method  of  conveyance,  the  moft  folemn 
and  public,  and  therefore  the  moft  eaCly  remembered  and 
proved.  And  it  may  properly  be  defined,  the  gift  of  any  cor- 
poreal  hereditament  to  another.  He  that  fo  gives,  or  ea-i 
feoffs,  is  called  \ht  feojfor  i  and  the  pcrfon  enfeoffed  is  de^^ 
nominated  ihzfeoffee. 

This  is  plainly  derived  from,  or  is  indeed  itfelf  the  very 
mode  of  the  antient  feodal  donation  ;  for  though  it  may  bc 
performed  by  the  word,  **  enfeoff'*   or  **  grant,**    yet  the 
apteft  word  of  feojFment  is,  "  do  or  dedi  ^.**     And  it  is  ftiU 
direftcd  and  governed  by  the  fame  feodal  rules;  inforpuchthat 
the  principal  rule  relating  to  the  extent  and  cffc£k  of  the 
feodal-grant,  "  tenor  efl  qui  le^em  dat  feudo^   is  in  other- 
words  become  the  maxim  of  our  law  with  relation  to  feoffii 
ments,  **  fnodus  legem  dat  donationi  *,^     And  therefore  as  ia 
pure  feodal  donations  the  lord,  from  wbom  the  feud  moved^ 
muft  exprefsly  limit  and  declare  the  continuance  or  quantity 
of  eftate  which  he  meant  to  confer,  **  ne  quis  plus  dondffe  prae-^ 
^^  fumaiury  quam  in  donatione  exprefferit^'^'  fo,  if  one  grants 
by  feofFment  lands  or  tenements  to  another,  and  limits  or 
cxprefFes  no  eftate,  the  grantee  (due  ceremonies  of  lawbeing 
performed)  hath  barely  an  eftate  for  life  **,      For,    as  the 
perfonal  abilities  of  the'  feofFee  were  originally  prefumed  tQ 
be  the  immediate  or  principal  inducements  to  the  feofFmentj^ 
the  feoiFee's  eftate  ought*to  be  confined  to  his  perfon  an4 
fubfift  only  for  his  life ;  unlefs  the  feofFor,  by  exprefs  prcH 

X  Co*  Litt.  9«  a  pag.  io8. 
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viCon  in  the  creation  and  eonftitution  of  the  eftate,  hath 
given  it  a  longer  continuance.  Thefe  exprefs  provifions  are 
izuieed  generally  made  j  for  this  wae  fbr  ages  the  only  con« 
▼eyanccy  whereby  our  anceftors  were  wont  to  create  ail 
eftate  in  fee-iimple  %  by  giving  the  land  to  the  feofFee,  to 
hold  to  him  an4  his  beirs  for  ever ;  though  it  ferves  equally 
well  to  convey  any  othcr  cftate  or  freehold  ^. 

BuT  by  the  inere  words  of  the  deed  the  feoffinent  is  by  no 
means  perfedled,  there  remains  a  very  material  ceremony  to 
be  performed,  called  liwry  offetftn;  without  which  the  feof- 
fee  has  but  a  mere  eftate  at  will  ^*  This  livery  of  feifin  \z 
no  other  than  the  pure  feodal  inveftiture,  or  deiivery  of  cor- 
poral  pofleffion  of  the  land  or  tenement  \  which  was  held  ab- 
folutely  neccfTary  to  complete  the  donation,  "  Namfeudum 
*<  fine  invefiitura  nulh  tnodo  con/litui  potuit  ^;"  and  an  eftate 
was  then  only  perfedl,  when,  as  the  author  of  Fleta  expreflcs 
it  in  our  iaw,  ^^  fitjuris  etfeifinae  conjunBio  *.'* 

« 

Investitures,  in  their  original  rife,  werc  probably  in- 
tended  to  demonftrate  in  conquered  countries  the  aftual  pof- 
fefEon  of  the  lords  and  that  he  did  not  grant  a  bare  litigious 
right,  which  the  foldier  was  ill  qualified  to  profecute,  but 
a  peaceahle  and  firm  poileflion.  And  at  a  time  when  writ- 
Ing  was  feldom  pra£lifed,  a  mere  oral  gift,  at  a  diftance  from 
the  fpot  that  was  given,  was  not  likely  to  be  either  long  <St 
^curately  retained  in  the  memory  of  by-ftanders,  who  were 
very  little  interefted  in  thc  grant.  Afterwards  they  were  re- 
tained  as  a  public  and  notorious  a£l,  that  the  country  might 
takc  notice  of  and  teflify  thc  transfer  of  the  eflate  :  and  that 
Aich,  as  claimed  title  by  other  means,  might  know  againfl: 
^il^hom  to  bring  their  aftions* 

In  all  well-govemed  nations,  fome  notoriety  of  this  kind 
has  been  ever  held  requifite,  in  order  to  acquire  and  afcertaia 

e  See  Appendiz.  No,  I,  ^  Wright.  37. 
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the  property  of  lands.     In  the  Roman  law  plenum  dommium 
was  not  faid  to  fubfift,  unlefs  where  a  man  had  boith  thc 
right  and  the  corporat  poffejfion;  which  pofTeiDon  could  not 
be  acquired  without  both  an  a£lual  intention  to  poflefs,  and 
an  a£lual  feifin,  or  cntry  into  the  premifes,  or  part  of  them, 
in  the  name  of  the  whole  **.     And  even  in  ecclefiaftical  pro^ 
motions,  where  the  freehold  pafles  to  the  perfon  pr6moted, 
corporal  poffeflion  is  required  at  this  day,  to  veft  the  property 
completely  in  the  new  proprietor ;  who,  according  to  the 
diftin£tion  of  the  canonifts  *,  acquires  the  jus  ad  remy  or  in-» 
choate  and  imperfeft  right,  by  nomination  and  inftitution ; 
but  not  the  jus  in  re^  or  complete  and  fuU  right,  unlefs  by 
corporal  poflTefiion.     Therefore  in  dignities  pofleflion  is  given 
by  inftallment ;  in  reftories  and  vicarages  by  indu£lion,  with- 
out  which  no  temporal  rights  accrue  to  the  minifter,  though 
every  ecclefiaftical  power  is  vefted  in  him  by  inftitution.   So 
aMb  even  in  defcents  of  lands  by  our  law,  which  are  caft  on 
theheirby  aft  of  the  lawitfelf,  the  heirhasnot^/^wtfm  domi-- 
fiium,  or  fuU  and  complete  ownerftiip,  till  he  has  made  an 
a£tual  corporal  entry  into  the  lands :  for  if  he  dies  before 
entry  made,  his  heir  fhall  not  be  entitled  to  take  thc  poflcfr 
fion,  but  the  heirofthe  perfonwho  was  laft  a^luallyfeifed*^. 
It  is  not  therefore  only  a  mere  right  to  enter,  but  the  a£tual 
entry,  that  makes  a  man  complete  owner ;  fo  as  to  tranfmit 
the  inheritance  to  his  own  heirs :   oon  jus^  fed  feijina^  fa^t^ 
fipitemK 

Yet,  the  corporal  tradition  of  lands  being  fometimes  hv^ 
convenient,  a  fymbolical  delivery  of  poflTeflion  was  in  many 
cafes  antiently  allowed ;  by  transferring  fomething  near  at 
hand,  in  the  prefence  of  credible  witnefles,  which  by  agrec- 
inent  ftiould  ferve  to  reprefent  thc  very  thing  defigned  to  bc 
conveyed  j  and  an  occupancy  of  this  fign  or  fymbol  was  per- 

*  Nam  afifdmur  pcjjejfionem   catpore  And  agali^ :  traditmibus  dcminiarerum^ 

ttanbrOy  neque  fer  fe  corpore,  neque  per  non  nudis  pafiis,  transferuntur*     (Cod% 

feanimo»    Non  avtem  ita  acciptendum  tfi,  2,  3*  zo.) 
ut  quifundum  p^derevelityomnesglebas         '  Decretal.  /.3*  t»  4.  c»  40« 
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mitted  as  cquivalent  to  occupancy  of  the  land  itfelf.  Among 
thc  Jews  we  find  the  cvidence  of  a  purchafe  thus  defined 
in  thc  boot  of  Ruth  "• :  **  now  this  was  the  manner  in  for- 
"  mcr  time  in  Ifrael,  conceming  rcdeeming  and  conceming 
**  changing,  for  to  confirm  all  things :  a  man  plucked  off 
**  his  (hoe,  and  gave  it  to  his  neighbour  j  and  this  was  a  tef- 
*«  timony  in  Ifracl."  Among  the  antient  Goths  and  Swedes, 
contrafts  for  the  fale  of  lands  were  made  in  the  prefence  of 
witnefles  who  extended  the  cloak  of  the  buyer,  while  the 
feller  caft  a  clod  of  the  land  into  it,  in  ordcr  to  give  poflef- 
lion ;  and  a  ftaff  or  wand  was  alfo  delivered  from  the  vendor 
to  the  vendce,  which  pafled  through  the  hands  of  the  wit- 
i)effes  ".  With  our  Saxon  anceftors  the  delivery  of  a  turf 
was  a  neceffary  folemnity,  to  eftablifli  the  conveyance  of 
lands  •.  And,  to  this  day,  the  conveyance  of  our  copyhold 
eftates  is  ufually  made  from  the  feller  to  the  lord  or  his  ftew- 
ard  by  delivery  of  a  rod  or  verge,  and  then  from  the  lord  to 
the  purchafor  by  re-delivcry  of  the  fame,  in  the  prefence  of  ^ 
jury  of  tcnants. 

CoNVEYANCES  in  writing  were  the  laft  and  moft  refined 
improvement.  The  mere  delivery  of  poffeflion,  either  aftual 
or  fymbolical,  depending  on  the  ocular  teftimony  and  re- 
membrance  of  the  witnefles,  was  liable  to  be  forgotten  or 
mifreprefented,  and  becamc  frequently  incapable  of  proof. 
Befides,  the  new  occafions  and  neccffities,  introduccd  by  thc 
advancement  of  commerce,  required  means  to  bc  devifed  of 
charging  and  incumbering  eftates,  and  of  making  them  liable 
to  a  multitude  of  conditions  and  minute  defignations  for  the 
purpofesof  raifing  money,without  an  abfolute  fale  of  the  land; 
and  fometimes  the  like  proceedings  were  found  ufef ul  in  order 
to  make  a  decent  and  competent  provifion  for  the  numerous 
branches  of  a  family,  and  for  othcr  domeftic  views.  None  of 
which  could  be  effefted  by  a  mere,  fimple,  corporal  transfer  of 
the^bil  from  one  man  to  another,  which  was  principally  calcu- 
li}ted  for  conveying  an  abfolute  unlimited  dominion.     Writ- 
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ten  dccds  wcrc  thereforc  introduccd,  in  crdcr  to  fpccify 
and  perpetuatc  the  peculiar  purpofes  of  the  party  who  con- 
yeyed  :  yet  ftill,  for  a  vcry  long  fcrics  of  ycars,  they  wcre 
nevcr  madc  ufe  of,  but  in  company  with  thc  more  antient 
alid  notorious  mcthod  of  transfcr,  by  delivcry  of  corporai 
poifcffion. 

LiVERT  of  feifin,  by  thc  comhion  law,  is  ncceffary  to  bc 
tnadc  upon  cvery  grant  of  an  cftatc  of  freehold  in  hercdita-* 
mcnts  corporcal,  whether  of  inheritancc  or  for  lifc  only, 
In  hcreditamcnts  incorporcal  it  is  impoffiblc  to  be  madc  i 
ior  thcy  arc  not  thc  objcft  of  the  fcnfes  :  and  in  Icafes  for 
years,  or  other  chattcl  interefts,  it  is  not  ncceffary.  In 
lcafes  for  years  indeed  an  aftual  entry  is  neceffary,  to  vcft 
thc  cftatc  in  thc  lcffcc  ;  for  the  barc  lcafe  gives  him  only  ^ 
right  to  cntcr,  which  is  called  his  intereft  in  the  term,  or 
interejfe  iertnlni :  and,  when  he  cnters  in  purfuance  of  that 
right,  hc  is  then  and  not  beforc  in  poffcffion  of  liis  term^ 
and  complete  tcnant  for  ycars  p,  This  cntry  by  thc  tcnant 
himfclf  fcrves  the  purpofe  of  notoriety,  as  well  as  livery  of 
feifin  from  the  grantor  could  have  donc ;  which  it  would 
havc  bcen  improper  to  havc  given  in  this  cafe,  becaufe  that 
folemnity  is  appropriatcd  to  thc  convcyance  of  a  frechold^ 
And  this  is  onc  rea£on  why  frecholds  cannot  bc  madc  ta 
commcnce  in  futuroy  bccaufc  they  cannot  (at  the  commoa 
law)  be  made  but  by  livery  of  feifin  \  which  Hvcry,  bcing 
an  a£kual  manual  tradition  of  thc  land|  m\x%  take  cffe^  oi 
fraejenti^  or  not  at  2Sl\ 

On  thc  crcation  of  zfreehold  remainder,  at  one  and  tha 
famc  time  with  a  particular  cftate  for  years,  we  have  befbro' 
lcen  that  at  thc  common  law  livcry  muft  be  made  to  the  par-» 
ticular  tcnant  '•  But  if  fuch  a  rcmainder  bc  creatcd  aftcr-» 
wards,  cxpc£tant  on  a  lcafe  for  years  now  in  being,  the  li-i 
vcry  muft  not  be  madc  to  the  lcffec  for  years,  for  then  it 
Cpcratcs  nothing  j  "  nam  quodfemel  meum  j/?,  amplius  meum 
*«  ejfe  mri  poiejl  •  j'*  but  it  muft  bc  madc  to  the  remaindcr-mau 
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Bimfelf»  by  confeut  of  tlxe  leflee  itir  years  :  for  without  his 
ccmfent  nq  livery  of  the  pofleffioa  caii  be  given  *  ;  partly  be- 
caufe  fuch  forcible  Uvcry  wouid  be  an  ejeftmQnt  of  the  te- 
ji;int  from  his  term,  and  partly  for  the  reafona  before  givea  ' 
for  introducing  tbe  dotirine  of  attornments, 

LiVERY  of  feifin  is  either  in  deedf  or  in  law,     Livery  ia 
4eed  is  thus  performed.     The  fcofibr,  leflbr,  or  his  attorney, 
together  with  the  feoffee,  leflee,  or  his  attorney,  (for  this 
may  as  effe£lually  be  done,  by  deputy  or  attorney,  as  by  tlic 
principals  themfelves  in  perfon)  come  to  the  land,  or  to  the 
houfe  ;  and  there,  in  the  prefence  of  witueffes*  declare  the 
contents    of    the   feoiFment    or    leafe,    on    which    livery 
is  to  be  madc.     And  then  the  feoffbr,   if  it  be  of  land, 
doth  deliver  to  the  feoffee,  all  other  yerfons  being  out  of  the 
ground,  a  clod  or  turf,  or  a  twig  or  bough  there  growing, 
with  words  to  this  effeft  5  **  I  deliver  thefe  to  you  in  the 
**  Dame  of  feifin  of  all  the  lands  and  tenements  contained  in 
^  thia  deed."     But  if  it  be  of  a  houfe,  the  feoffor  muft  tako 
the  rmg,  or  latch  of  the  door,  the  houfe  being  quitc  empty, 
and  deliver  it  to  the  feoffee  in  the  fame  form  ;  and  then  the 
^oflKsemuft  enter  alonc,  and  fttut  to  the  door,  and  then  open  it, 
suid  let  in  thc  o^faera  *,.    If  the  conveyante  or  feofiincnt  bc 
of  diver$  lands,  lying  icattered  in  one  and  the  fame  county, 
then  m  the  feoffor's  pof^effioin»  livery  of  feifin  of  any  parccly 
in  the  name  of  the  reft,  fuflkcth  for  ali  *  •,  bvt  if  they  bc  in 
feveral  counties,  there  muft  be  aa  many  liveri^  as>  there  ara 
counties.     For,  if  the  title  to  thefe  lands  comes  to  be  difput- 
cd,  thcrc  muft  be  as  many  trials  as  there  are  counties,  and 
jhe  jury  of  one  county  arc  no  judges  of  the  notoriety  of  a  faft 
Jn  auother.     Befides,  anticntly  this  feifin  was  obliged  to  be 
delivered  coram  paribus  de  vicweto,  before  the  peers  or  free- 
holders  of  the  neighbourhood,  who  atteftqd  fuch  dcKvery  in 
the  body  or  on  the  back  of  the  deed ;  according  to  the  rulc 
of  the  feodal  law  ^,  pares  dehent  interep  invejiiturae  feudi^  et 
fion  alii :  for  v^h^h  thig  rcafon  is  exprefsly  glven  5  bccanfc 
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thc  peers  or  vafals  of  thc  lord,  being  bound  by  their  oath  of 
fealty,  will  take  care  that  no  fraud  be  committed  to  his  pre* 
judice,  which  ftrangers  might  be  apt  to  connivc  at.  And 
tbough  afterwards,  the  ocular  atteftation  of  the  pares  was 
held  unneceflary,  aud  livery  might  be  made  before  any  cre- 
dible  witneffes,  yet  the  trial,  in  cafe  it  was  difputed,  (like 
that  of  all  other  atteftations  *)  was  ftill  referved  to  the  pares 
or  jury  of  the  county  *.  Alfo,  if  the  lands  be  out  on  leafe, 
though  all  lie  in  the  fame  county,  there  muft  be  as  many  li- 
veries  as  there  are  tenants  :  becaufe  no  livcry  can  be  made  in 
this  cafe,  but  by  the  confent  of  the  particular  tenant ;  and 
thc  confent  of  one  will  not  bind  the  reft  K  And  in  all  thefc 
cafes  it  is  prudent,  and  ufual,  to  endorfe  the  livcry  of  feifin 
on  the  back  of  the  deed,  fpecifying  the  manner,  place,  and 
time  of  making  it ;  together  with  the  names  of  die  witneffes  *• 
And  thus  much  for  livery  in  deed. 

LiVERY  in  law  is  where  the  fame  is  not  made  on  thc  land, 
'  but  injight  of  it  only ;  the  feoffor  faying  to  the  feoffcc,  "  I 
f*  give  you  yonder  land,  enter  and  take  pofleflion."  Here, 
if  the  feoffee  enters  during  the  life  of  the  feoffor,  it  is  a  good 
livery,  but  not  otherwife  ;  unlefs  he  dares  not  enter,  through 
fear  of  his  life  or  bodily  harm  :  and  then  his  continual  claim, 
made  yearly>  in  due  form  of  law,  as  near  as  poffible  to  the 
Jands  •*,  will  fufiice  without  an  entry  ®.  This  livcry  in  law 
cannot  howevcr  be  givcn  or  receivcd  by  attomcy,  but  only 
by  thc  parties  thcmfelves  ^. 

2.  The  conveyance  by  gift^  donatio,  is  propcrly  applied 
to  the  creation  of  an  eftate-tail,  as  feoffment  is  to  that  of  an 
cftate  in  fee,  and  leafe  to  that  of  an  cftatc  for  life  or  ycars. 
It  differs  in  nothing  from  a  feoffmcnt,  but  in  thc  naturc  of 
thc  eftate  pafling  by  it :  for  the  operativc  words  of  convcy- 
ance  in  this  cafe  are  do  or  dedi  ^  ;  and  gifts  in  tail  are  cqually 
imperfefl:  without  livery  of  feifin,  as  feoffnients  in  fee-fimplc  **% 
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And  this  ts  the  only  diftinftion  that  Littleton  feems  to  take» 
when  he  fays  S  **  it  is  to  be  underftood  that  there  is  feofibr 
<«  and  feofFee^  donor  and  donee,  kffor  and  leflee  5"  viz. 
feofibr  is  applied  to  a  feoffment  in  fee-fimple}  donor  to  a  glft 
in  tailj  and  lefTor  to  a  leafe  for  life,  or  for  years»  or  at  wilL 
In  common  acceptation  gifts  are  frequently  confounded  with. 
the  next  fpecies  of  deeds  :  which  are^ 

3.  Grants,  conceffiones  s  the  regular  method  by  the  com« 
mon  law  of  transferring  the  property  of  incorporeal  hercdita- 
ments,  or  fuch  things  whereof  no  livery  can  be  had ''.  For 
which  reafon  all  corporeal  hereditaments,  as  lands  and  houfes, 
are  faid  to  lie  in  livery ;  and  the  others,  as  advowfons,  com- 
monS}  rents,  reverfions,  isfcy  to  lie  in  grant  ^  And  the  rea- 
fon  is  given  by  Bra£ton  "* :  **  traditio^  or  livery,  nihil  aliud 
•*  eft  qmm  rei  corporaiis  de  perfina  in  perfonamj  de  manu  in  ma^ 
•*  num^  tranjlatio  aut  in  pojfeffionem  indu^io :  fed  res  incor" 
**  poralesj  quae  funt  ipfumjus  rei  vel  corpori  inhaerensy  tradi" 
**  tionem  non  patiuntur^^  Thefe  therefore  pafs  merely  by  the 
delivery  of  the  deed.  And  in  figniories,  or  reverfions  of 
lands,  fuch  grant,  together  with  the  attomment  of  the  tc- 
nant  (while  attomments  were  requifite)  were  held  to  be 
of  equal  notoriety  with,  and  therefore  equivalent  to,  a  feofik* 
ment  and  livery  of  Ignds  in  immediate  pofieflion.  It  there* 
fore  difiers  but  little  from  a  feoflFment,  except  in  it^s  fubje£l 
matter  :  for  Ithe  operative  words  therein  commonly  ufed  are 
dedi  et  concejji^  "  have  given  and  granted." 

4.  A  LEASE  is  properly  a  conveyance  of  any  lands  or  te« 
nements,  (ufually  in  confideration  of  rent  or  other  annual 
recompenfe)  made  for  life,  for  years,  or  at  will,  but  always 
for  a  lefs  time  than  the  leflbr  hath  in  the  premifes  :  for  if  it 
be  for  the  whole  intereft,  it  is  more  properly  an  affignment 
than  a  leafe.  The  ufual  words  of  operation  in  it  are,  **  de- 
**  mife,  grant,  and  to  farm  let ;  dimijt,  concejfty  et  adjirmam 
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«  tradidu^  Parmy  or Jrorme^  id  an  old  Saifofi  word  fignifying 
provifions  " :  and  it  camc  to  bc  ufed  iiiftcad  of  rcnt  or  rcndcr, 
becaufe  antiently  thc  greatcr  part  of  rents  wcre  rcfeived  in 
provifions  ;  in  corn,  in  poultry,  and  thc  Kkc ;  till  thc  ufc  of* 
money  becamc  morc  frcquent*  So  that  a  farmer, ^rm/irzV/j, 
was  one  who  hcld  his  lands  upon  paymcnt  of  a  rcnt  orfeorme : 
though  at  prefent,  by  a  gradual  departure  ffom  thc  origiital 
fenfc,  thc  word  farm  is  brought  to  fignify  the  very  cftate  or 
lands  fo  held  upon  farm  or  rent,  By  this  comfeyancc  aa 
cftatc  for  lifc,  for  years,  or  at  will,  may  be  created,  eithcr 
in  corporeal  or  incorporeal  hereditamcnts  ;  though  livery  of 
feifin  is  indeed  incident  and  nec^ffary  to  one  fpecies  of  leafes, 
viz.  leafcs  for  life  of  corporeal  hcrcditamcnts ;  but  to  no 
othcr. 

Whatever  reftriftion,  by  the  feverity  of  the  fcodal 
law,  might  in  times  of  very  high  antiquity  be  obfervcd  with 
rcgard  to  lcafcs ;  yet  by  the  common  law,  as  it  has  ftood  for 
many  centuries,  all  perfons  feifed*  of  any  cftatc  might  let 
leafes  to  endurc  fo  long  as  their  own  intercft  lafted,  but  no 
longer.  Therefore  tenant  in  fee-fimple  might  let  leafes  of 
any  duration  5  for  hc  hath  the  whole  intercft  :  but  tenant  iil 
tail,  or  tenaixt  for  lifc,  could  make  no  leafey  which  fhould 
bind  thc  iffuc  in  tail  or  reverfioner ;  nor  could  a  hufband^ 
{eikdjufe  uxoris,  make  a  firm  orvalid  leafe  for  any  longcf 
tcrm  than  the  joint  lives  of  himfelf  and  his  wife,  for  thcn  his 
Intereft  expired.  Yet  fome  tcnants  for  lifc,  whcrc  thc  fec- 
fimplc  was  in  abeyaijce,  might  (with  the  concurrence  of 
fuch  as  have  the  guardianfliip  of  the  fce)  make  leafes  of  equal 
duration  with  thofe  granted  by  tenants  in  fee-fimple,  fuoh 
ats  parfons  and  vicars  with  confent  of  tlie  patron  and  ordi* 
nary  ^.  So  alfo  biftiops,  and  deans,  and  fuch  othcr  fole  cc* 
clefiaftical  corporations  as  are  feifed  of  the  fee-fimple  of  lands 
in  their  corporatc  right,  might,  »with  thc  concurrence  and 
confirmation  of  fuch  pcrfons  as  the  law  rcquires,  havc  madc 
leafes  for  years,  or  for  life,  eftates  in  tail,  or  in  fec,  without 
any   limitation  or   controL     And  corporations   aggregate 
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might  have  made  what  cftates  they  pleafbd,  without  thc  con- 

iirmation  of  any  othcr  pcrfon  whatfoever.     Whercas  now, 

by  fevcral  ftatutcS}  this  ppwer  wherc  it  was  unreafonable, 

{  and  might  be  made  an  iU  ufe  of,  is  reftrained ;  and,  where 

;  in  the  othcr  cafes  the  reftraint  by  the  common  law  fecmed 

f  too  hard,  it  is  in  fome  meafurc  removcd,    The  formcr  fta- 

tutcs  arc  callcd  the  rejirainingy  the  latter  the  enabling  ftatute* 

We  will  take  a  vicw  of  them  all,  in  order  of  time. 

« 

And,  firft,   the  enabUng  ftatute,  32  Hen.  VIIL  c.  aS*' 
cmpowers  threc  manner  of  perfons  to  make  leafes,  to  endure 
for  thrce  lives  or  onc  and  twenty  ycars,  which  could  not  do 
'       •  fo  before.     As  firft,  tenant  in  tail  may  by  fuch  lcafcs  bind 

his  ifluc  in  tail,  but  not  thofe  in  remainder  or  rcverfion, 
Secondly,  a  huft^and  fcifed  in  right  of  his  wife,  in  fec-fim- 
plc  ot  fee-tai},  provided  the  wife  joins  in  fuch  lcafe,  may 
bind  hcr  and  her  heirs  thercby.  Laftly,  all  perfons  feifed  g£ 
an  eftate  of  fee-fimple  in  right  of  their  churches,  which  ex- 
<  tends  not  to  parfons  and  vicars,  may  (without  the  concur- 

rence  of  any  other  pcrfon)  bii^d  thcir  fucceflbrs.  But  then 
idiere  muft  many  rcquifitcs  bc  obfervcd,  which  the  ftatute  fpe- 
cifics,  othcrwife  fuch  Icafes  are  not  binding  p.  i.  The  leafc 
xnuft  be  by  indcnture  5  and  not  by  decd  poll,  or  by  parol. 
7.  It  muft  begin  from  the  making,  or  day  of  the  making,  and 
not  at  any  greatcr  diftancc  of  time.  3.  If  there  bc  any  old 
leafe  in  being,  it  muft  be  firft  abfolutely  furreiidered,  or  bc 
within  a  year  of  expiring.  4.  It  muft  be  eitker  for  twentyw 
one  ycars,  or  threc  Hves  \  and  not  for  both.  5.  It  muft  not  ex- 
cccd  thc  term  o£  three  livcs,  of  twenty-one  years,  but  may 
be  for  a  fliorter  term.  6.  It  muft  be  of  corporeal  heredit»- 
ments,  and  not  of  fuch  things  as  lie  mcrcly  in  grant  j  for 
no  rcnt  can  be  rcferved  thcreout  bv  the  common  law,  a^  the 
leflbr  cannot  refort  to  them  to  diftrcin ''.  7.  It  muft  be  of 
lands  and  tencments  moft  commonly  letten  for  twcnty  years 

F  Co.  Lict.  44.  or  deemofynary   corporatioa»  and   the 

S  But  now  by  the  flatute  ^-Geo.  III.  fucceAbr  fliail  be  entitled  to  rccover  the 

c.  17.  aleafeof  tithesorothcrincorporeol  rent  by  an  a6l!on  of  d;bt,  which  (ia 

hereditaments,  alone,  may  be  granred  cafe  of  a  frechold  leafc)  he  couid  not 

b/  any  bifliop  or  any  fuch  ecdefuftical  havc  brought  at  tbe  commoo  law. 

7  paftj 
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paft ;  fo  that  if  they  had  been  let  for  above  half  the  time 
(or  eleven  years  out  of  the  twenty)  cither  for  life,  for  years, 
at  will,  or  by  copy  of  court  roll,  it  is  fufficient.  8.  The 
moft  ufual  and  cuftomary  feorm  or  rent,  for  twenty  years 
paft,  muft  be  referved  yearly  on  fuch  leafe.  9.  Such  leafes 
muft  not  be  made  without  impeachment  of  wafte.  Thefc 
arc  the  guards,  impofed  by  the  ftatute  (which  was  avowedly 
made  for  the  fecurity  of  farmers  and  the  confequent  improvc- 
ment  of  tillage)  to  prevent  unreafonable  abufes,  in  prejudice 
of  the  iffue,  the  wife,  or  the  fucceffor,  of  the  reafonable  in- 
dulgence  here  given. 

» 

Next  follows^  in  order  of  time,  the  difabling  or  refirain*' 
ing  ftatute,  i  Eliz.  t.  19.  (made  entirely  for  the  benefit  of 
the  fucceffor)  which  ena£ls,  that  all  grants  by  archbifliops 
and  bifliops  (which  include  even  thofe  confirmed  by  the 
dean  and  chapter ;  the  which,  however  long  or  unreafon«' 
able,  were  good  at  common  law)  other  than  for  the  term  of 
one  and  twenty  years  or  three  lives  from  the  making,  or 
without  referving  the  ufual  rent,  fliali  be  void.  Concur- 
rent  leafes,  if  confirmed  by  the  dean  and  chapter,  are  held 
to"  be  within  the  exception  of  this  ftatute,  and  thereforc 
valid  ;  provided  they  do  not  exceed  (together  with  the  leafc 
in  being)  the  term  permitted  by  the  aft  \  But,  by  a  faving 
exprefsly  made,  this  ftatute  of  i  Eliz.  did  not  extend  to 
grants  made  by  any  iHfliop  to  the  crown  ;  by  which  means 
queen  Elizabeth  procured  many  fair  poffefllons  to  be  made 
over  to  her  by  the  prelates,  either  for  her  own  ufe,  or  with 
intent  to  be  granted  out  again  to  her  favourites,  whom  flic 
thus  gratified  without  any  expenfe  to  herfelf.  To  prevent 
which  •  for  the  future,  the  ftatute  i  Jac.  I.  c.  3.  extcnds  the 
prohibition  to  grants  and  leafes  made  to  the  king,  as  well  as 
to  any  of  his  fubjediis. 

Next  comes  the  ftatute  13  EUz.  c.  to.  explained  and 
cnforced  by  the  ftatutes  14  Eliz.  c.  1 1.  &  14.  18  Eliz.  c.  1 1< 
and  43  Eliz.  c.  29.  which  extend  the  reftriflions,  laid  by 

t  Co.  Litt.  45,  •  XX  Rcp.  7x« 
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the  laft  mcntioned  ftatute  on  bifliops,  to  Certaln  other  infc- 
rior  corporations,  both  fole  and  aggregate.  From  laying  all 
which  togethcr  we  may  collefl:,  that  all  coUcgcs,  cathedrals, 
and  other  ecclefiaftical,  or  eleemofynary  corporations,  and 
all  parforis  and  vicars,  are  reftralned  from  making  any  leafes 
of  their  lands,  unlefs  undei:  the  foUowing  regul^tions : 
I.  They  muft  not  exceed  twenty-one  years,  or  thrce  lives, 
from  the  making.  5.  Thc  accuftomed  rent,  or  more,  muft 
be  yearly  referved  thereon.  3.  Houfes  in  corporations,  or 
market  towns,  may  be  let  for  forty  years ;  provided  they  be 
not  thc  manfion->houfes  df  the  leflbrs,  nor  have  above  ten 
ftcres  of  ground  belonging  to  them  ;  and  provided  the  lefl!ee 
be  bound  to*kecp  them  in  repair  :  and  they  may  alfo  be  ali- 
ened  in  fee-fimple  for  lands  of  equal  valuc  in  recompenfe. 
4.  Where  there  is  an  old  leafe  in  being,  no  concurrent  leafe 
fhall  be  made,  unlcfs  where  the  old  one  will  expire  within 
threc  years.  5.  No  leafe  (by  the  equity  of  the  ftatute)  fliaH 
be  made  without  impeachment  of  wafte  ^  6.  All  bonds  and 
covenants  tending  to  fruftrate  the  provifions  of  the  ftatutes  of 
13  &  18  EiiZb  fliall  be  void. 

CoNCERNiNG  thcfc  reftriaivc  ftatutes  thcre  are  two  obfer- 
vations  to  bc  made.  Firft,  that  they  do  not,  by  any  con- 
ftruftion,  enable  any  perfons  to  make  fuch  leafes  as  they  were 
by  common  law  difabled  to  make*  Therefore  a  parfon,  or 
vicar,  though  he  is  reftrained  from  making  longer  leafes  than 
for  twenty^-one  years  or  three  Uvcs,  even  wUh  thc  confcnt  of 
patron  and  ordinary,  yet  is  not  cnabled  to  make  any  leafe  at 
all,  fo  as  to  bind  his  fucceflbr,  without  obtaining  fuch  con- 
fent ".  Secondly,  that  though  leafes  contrary  to  thefe  afts 
are  declared  void,  yet  they  are  good  agahift  the  leffhr  during 
his  life,  if  he  be  a  fole  corporation  ;  and  ase  alfo  good  againft 
an  aggregate  corporation  fo  long  as  the  head  of  it  lives,  who 
is  prefumed  to  be  the  moft  concemed  in  intereft.  For  tlie 
.  a£k  was  intended  for  the  benefit  of  the  fucceflbr  only  ;  and 
.no  man  fliall  make  an  advant^ge  of  his  own  wrong  "^. 

t  Co.  Litt.  45.  y  Iiid,^$. 

•  Ibid,  44. 
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There  Is  jct  anothcr  reftriaion  with  regard  to  coUcge 
leafcs,  by  ftatutc  i8  Eliz,  ch.  6.  which  direas,  that  onc 
third  of  thc  old  rent,  then  paid,  fliould  for  the  future  bc 
referved  in  wheat  or  malt,  referving  a  quarter  of  whcat  for 
cach  6/.  ?</.  or  a  quartcr  of  malt  for  every  5/;  or  that  thc 
leflees  (hould  pay  for  the  (^mt  according  to  thc  price  that 
whcat  and  malt  fhould  be  fold  for,  in  thc  markct  next  ad- 
joining  to  the  refpcaivc  collcges,  on  the  market-day  beforc 
the  rent  becomes  due.     This  is  faid  *  to  have  bccn  an  invcn- 
tion  of  k>rd  trcafurer  Burleigh,  and  (irThomasSmith,  then 
principal  fecretary  of  ftate  \  who,  obfcrving  how  greatly  the 
value  of  money  had  fuiik,  and  the  price  of  all  proviiiona 
rifen,  by  the  quantity  of  buUion  imported  from  thc  new- 
found  Indies,    (which  efie£ls  were  likely  to  increafc  to  a 
grcater  degree)  devifed  this  method  for  upholding  the  revc- 
nues  of  coUeges.     Their  foreiight  and  penetration  has  in 
this  refpcfl:  been  very  apparent :  for,  though  the  rent  fo  re- 
fcrved  in  corn  was  at  iirft  but  one  tliird  of  the  old  rcnt,  or 
half  of  what  was  ftiU  rcferved  in  money,  yet  now  the  pro- 
portion  is  nearly  inverted  ;  and  thc  money  arifing  from  com 
tents  is,  communibus  annis^  almoft  doublc  to  the  rents  referved 
in  moncy. 

■ 

The  leafes  of  bcneficed  clergymcn  are  farthcr  rcftraincd, 
in  cafe  of  their  non-refidcnce,  by  ftatutes  13  EHz.  c.  20- 
14  Eliz.  c.  II.  18  EUz»  c.  II.  and  43  EUz.  c.  9.  which 
diref):,  that  if  any  bencficed  clergyman  bc  abfent  from  his 
cure  above  fourfcorc  days  in  any  onc  year,  he  fhaU  not  only 
forfeit  one  ycar^s  profit  of  his  bencfice,  to  be  diftributed 
among  the  poor  of  the  pariih ;  but  that  aU  leafes  made  by 
him,  of  thc  profits  of  fuch  bencfice,  and  aU  covenants  and 
agreements  of  like  naturc,  ihall  ceafe  and  be  void :  except 
in  the  cafc  of  licenfcd  pluraUfts,  who  are  allowed  to  demife 
the  Uving,  on  which  they  arc  non-refident>  to  their  curatea 
only  ;  provided  fuch  curates  do  not  abfent  themifitve^  abova 
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forty  days  in  any  one  year.    And  fhus  much  for  leafes,  with 
their  feveral  enlargements  and  reftridiions  ^. 

5*  An  exchange  is  a  mutual  grant  of  equal  intereftsj  the 
onc  in  confideration  of  the  other.  The  word  **  cxchange'* 
is  fo  individually  requilite  and  appropriated  by  law  to  this 
cafe,  that  it  cannot  be  fupplied  by  any  other  word  or  ex- 
prefred  by  any  circumlocution  ^  The  eftates  exchanged 
muft  be  equal  in  quantity  *■ ;  not  of  valuey  for  that  is  imma« 
terial,  but  of  intere/l ;  as  fec-fimplc  for  fee-fimple,  a  leafe 
for  twenty  years  for  a  leafe  for  twenty  years,  and  the  like. 
And  the  exchange  may  be  of  things  that  lie  either  in  grant 
or  in  livery  ^.  But  no  livery  of  feifin,  even  in  exchanges  of 
freeholdj  is  necefTary  to  pcrfeft  the  conveyancc  ^ :  for  each 
party  ftands  in  the  place  of  the  other  and  occupies  his  right, 
and  each  of  them  hath  already  had  corporal  poflef&on  of  his 
own  land.  But  entry  muft  be  made  on  both  iides  $  for,  if 
either  party  die  before  entry,  the  exchange  is  void,  for  want 
offufficient  notoriety''.  And  fo  aUb)  if  two  parfons,  by 
confent  of  patron  and  ordinary^  exchange  their  prefermcnts ; 
and  the  one  is  prefented^  inftituted,  and  induded,  and  the 
other  is  prefented,  and  inftitutedj  but  dies  before  indudiion ; 
the  former  (hall  not  keep  his  new  benefice,  becaufe  the  ex- 
change  was  not  completed,  and  thereforc  he  fhall  retum  back 
to  his  own  ®.  For  if,  after  an  exchange  of  lands  or  other 
hereditaments,  either  party  be  evi&ed  of  thofe  which  were 
taken  by  him  in  exchange,  through  defed  of  the  other^s 
title ;  he  (hall  return  back  to  the  poflefBon  of  his  own,  by 
virtue  of  the  implied  warranty  contained  in  all  exchanges  ^ 

6.  A  Partition,  is  whcn  two  or  more  joint-tenants, 
coparceners,   or  tenaats  in  common,   agtte  to  divide  the 

r  For  ihe  otber  learning  rebtiog  to  *  Co.  Litt*  50,  ^r. 

^eafes,  whlch  is  vtry  curious  and  diffu-  a  Litt.  §•  64,  65. 

Ave,  I  muft  refer  the  ftudent  to  3  Bac.  1>  Co.  Litt.  51. 

abrldg.  295,.  (title»  haft*  and  termijv  c  Litt.  §•  62« 

years)  where  the  fubjecl  is  tteated  in  a  d  Co.  Litt.  50. 

perfpicuous  aod  mafterly  manncr  i  being  «  Ptrk.,^.  %%%• 

fuppofed  to  be  extraded  from  a  maau-  '  pag.  300* 
fcript  of  fir  GcoftVey  Ciiber:. 
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hnds  fo  Kcld  among  them  in  fcvcralty,  cach  taking  a  diftinA 
part.  Here,  as  in  fomc  inflances,  thcre  is  a  unity  of  intereft, 
and  in  all  a  unity  of  poirefTiony  it  is  necefTary  that  they  all 

..  mutually  convcy  and  afTure  to  each  other  thc  feveral  eftatcs, 
which  thcy  are  to  take  ahd  enjoy  feparatcly.  By  the  com- 
mon  law  coparceners,  being  compellable  to  make  partition, 
might  havc  made  it  by  parol  only }  but  joint-tenants  and 
tenants  in  common  muft  Iiave  done  it  by  deed  :  and  in  both 
cafes  the  conveyance  muft  have  becn  perfefted  by  livery  of 
feifm».  And  the  ftatutes  of  31  Hen.  VIII.  c.  i.  and 
32  Hen.  VIII.  c.  32.  madc  no  alteration  i'n  this  point.     Bnt 

;  the  ftatute  of  frauds  29  Car.  II.  c.  3.  hath  now  abolilhed  thi$ 
diftin£lion,  and  made  a  deed  in  all  cafcs  neceiTary. 

These  atc  the  feveral  fpecies  oi  primary^  or  original  con- 
veyanccs.  Thofe  which  remain  arc  of  the  fecondaryy  or 
deri^jative  fort;  which  prefuppofe  fome  other  conveyancc 
precedeut,  and  only  ferve  to  enlarge,  confirm,  altcr,  reftrain, 
reftore,  or  transfer  tlie  intereft  granted  by  fuch  original  con« 

veyancc.     As, 

« 

7.  Releases  ;  whlch  are  a  difcharge  or  conveyance  of  a 
maa's  right  in  lands  or  tencments,  to  anothcr  tliat  hath  fome 
former  eftate  in  poflcflion.  Thc  words  generally  ufed  thercin 
are  "  remifed,  releafed,  and  for  cvcr  quit-claimed  *  :^  And 
tliefe  releafes  may  enure  cither,  i.  By  w-ay  of  enlarging  an 
ejlate^  or  enlarger  Pejlate  :  as,  if  therc  bc  teuant  for  lifc  or 
years,  rcmaindcr  to  another  in  fee,  and  he  in  rcmaindcr 
Tcleafes  all  his  right  to  the  particular  tenant  and  his  heirs, 
this  gives  him  the  eftate  in  fee  K  But  in  this  cafe  the  rclefrec 
,  tnuft  bc  in  pojfejfon  of  fbme  eftate,  for  the  releafe  to  work 
upon ;  for  if  thcrc  be  lefTee  for  years,  and  bcfore  he  cnters 
and  is  in  pofTefTion,  thc  lcfTor  releafcs  to  hini  all  his  right  in 
the  reverfion,  fugh  relcafe  is  void  for  want  of  pofTefrion  in 
the  releflce  *=.  2.  By  way  of  pajfmg  an  ejlatt^  or  mitter 
Vejlate  i  as  whcn  one  of  two  coparcenCrs  rclcafcth  all  hcr 

X  Litt.  ^.  250.    Co.  Litt.  169.  \  Hui.  §.  465. 

h  Litt.  {,  445.  k  Jifij,  ^,  ^^f^, 
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Tight  to  the  other,  this  pafleth  thc  fce-fimple  of  thc  whole  '. 
And  in  both  thefe  cafes  there  muft  be  a  privity  of  cftate  be- 
tween  the  releffbr  and  releiree  "  ;  that  is,  one  of  thcir  efiates 
muft  be  fo  rclated  to  the  other,  as  to  make  but  one  and  the 
fame  eftate  in  law.  3-  By  way  oi  pajfing  a  rightj  or  mitter 
le  droit :  as  if  a  man  be  difleifed,  ai>d  releafeth  to  his  diflcifor 
all  his  right ;  hcrcby  the  difleifor  acquircs  a  ncw  right,  which 
changcs  the  quahty  of  his  cftatc,  and  renders  that  lawful  which 
bcfore  was  tortious  or  wrongful  \  4.  By  way  of  extinguijh^ 
ment :  as  if  my  tenant  for  life  makes  a  lcafe  to  A  for  life,  rc- 
mainder  to  B  and  his  heirs,  and  I  releafc  to  A;  this  extinguifhes 
my  right  to  the  reverfion,  and  fhall  enure  to  thc  advantagc  of 
B's  remainder  as  well  as  of  A*8  particular  cftate  9^  J.  By  way 
oientry  andfeoffment :  as  if  therc  be  two  joint  difleifors,  and  thc 
diflieifce  relcafes  to  onc  of  them,  he  ftiall  be  fole  feifed,  and 
(hall  keep  out  his  formcr  companion  ;  which  is  thc  famc  in 
efleA  as  if  the  difleifee  had  entered,  and  thercby  put  an  end  to 
thedifleifin,  and  aftcrwards  had  cnfeoflFcd  one  of  the  difleifors 
in  fcc  ^.  And  hcrcupon  we  may  obfcrve,  that  when  a  man  has 
in  himfclf  thc  pofleifion  of  lands,  he  muft  at  thc  common  l;iw 
convey  thc  frcehold  by  feofiment  and  livery }  which  makcs  a 
notoriety  in  thc  country  :  but  if  a  man  has  only  a  right  or  a 
future  intcreft,  hc  may  convey  that  right  or  intcrcft  by  a  mcre 
releafe  to  him  that  is  in  pofieflTion  of  the  land :  for  theoccupancy 
f^  the  relcflree  is  a  niattcr  of  fuflicicnt  notoriety  already. 

8.  A  CONFIRMATION  is  of  a  naturc  ncarly  allicd  to  a  rc- 
lcafe.  Sir  Edward  Coke  dcfines  it  *J  to  be  a  conveyance  of 
an  eftate  or  right  in  ej/e,  whereby  a  voidablc  cftate  is  made 
fure  and  unavoidablc,  or  whereby  a  particular  eftate  is  cn- 
creafed  :  and  the  words  of  making  it  arc  thefe,  **  have  given, 
<•  granted,  ratificd,  approvcd,  and  confirmed^"  An  in- 
ftance  of  the  firft  branch  of  thc  definition  is,  if  tcnant  for . 
life  lcafcth  for  forty  years,  and  dieth  during  that  tcrm ;  herc 
tbe  leafc  for  years  is  voidable  by  him  iu  revcrfion  :  yet,  if  hc 

'  do.  Litt.  273.  P  Co.  Litt.  278. 

m  lh\d.  27»,  173.  9  I  Jnft.  195. 

«  Litt.  §.  466.  r  Litt.  §.  515.  531. 
•  Ihid*  4*  470. 
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hath  coniirmed  the  eftate  of  the  leilee  for  years,  before  the 
death  of  tenant  for  life,  it  is  no  longer  voidable  but  fure  '•. 
The  latter  branch,  or  that  which  tends  to  the  increafe  of  a 
particular  eftate,  is  the  fame  in  all  refpe&s  with  that  fpei^ies 
of  reieafe^  which  operates  by  way  of  enlargement. 

9.  A  SURRENDER,  furfutnreddttioy  or  rcndering  up,  is  of ' 
a  nature  dire&Iy  oppofite  to  a  releafe  ;  for,  as  that  operatea 
by  the  greater  eftate's  defcending  upon  the  lefs,  a  furrender 
is  the  falling  of  a  lefs  eftnte  into  a  greater.  It  is  defined  %  a 
yielding  up  of  an  eftate  for  life  or  years  to  him  that  hath  the  im« 
xnediate  reverfioh  or  remainder,  wherein  the  particular  eftate 
may  merge  or  drown,  by  mutual  agreement  between  them. 
It  is  done  by  thefe  words,  **  hath  furrendered,  granted,  and 
*«  yielded  up."  The  furrenderor  muft  be  in  pofTef&on  ". ;  and 
the  furrenderee  muft  have  a  higher  eftate,  in  which  the  eftate 
furrendered  may  merge  :  therefore  tenant  for  life  cannot  fur- 
render  to  him  in  remainder  for  years  ^.  In  a  furrender  there  is 
no  occafion  for  livcry  of  feifin  *  ^  for  there  is  a  privity  of  eftate 
between  the  furrenderor,  and  the  furrcnderee ;  the  one's  par- 
ticular  eftatc,  and  the  other's  remainder  are  one  and  the  fame 
eftate  ;  and  livcry  having  been  once  made  at  the  creation  of 
it>  thcre  is  no  neceflity  for  having  it  aftervrards.  And,  for 
the  fame  reafon,  no  livery  is  requircd  on  a  releafe  or  con- 
firmation  ih  fee  to  tenant  for  years  or  at  will,  though  a  free- 
hold  thereby  pafies :  fince  the  reverfion  of  the  releflbr,  or  con- 
firmor,  and  the  particular  eftate  of  the  relefTce,  or  confirmee, 
are  one  and  the  fame  eftate  ;  and  where  thcre  is  already  a 
pofTeflion,  derived  from  fuch  a  privity  of  cftate,  any  farther 
dclivery  of  poflefTion  would  be  vain  and  nugatory  ^. 

10.  An  afftgntnent  is  properly  a  transfer,  or  making  over 
to  another,  of  the  right  one  has  in  any  eftate ;  but  it  is  ufually 
applied  to  an  eftate  for  life  or  years.  And  it  diflfers  from  a 
leafe  only  in  this  :  that  by  a  leafe  one  grants  an  intereft  lefs 

•  Lltt.  §.  516.  y  Perie.  §.  589. 

t  Co.  Litt.  337«  '  Co.  Litt.  50, 
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than  his  own,  referving  to  himfelf  a  reverfion ;  in  afFign* 
ments  he  parts  with  the  whole  property^.  and  the  aiEgnee 
(tands  to  all  intents  and  purpofes  in  the  place  of  the  a(&gnor. 

II.  A  pEFEAZANCE  is  a  collateral  deed,  made  at  the 
fame  time  with  a  feofFment  or  other  conveyance,  containing 
certain  conditions,  upon  the  performance  of  which  the  eftate 
then  created  may  be  defeated  *  or  totally  undone.  And  in 
this  manner  roortgages  were  in  former  times  ufually  .made  ^ 
the  mortgagor  enfeoffing  the  mortgagce,  and  he  at  the  fame 
time  executing  a  deed  of  defcazance,  whereby  the  fcofFment 
was  rendered  void  on  repayment  of  the  money  borrowed  at  a 
certain  day.  And  this,  when  executed  at  the  fame  time  with 
the  original  feofFment,  was  confidered  as  part  of  it  by  the 
ancient  law  ^ ;  and,  therefore  ouly,  indulged  :  np  fubfequent 
fecret  revocation  of  a  folemn  conveyance,  executed  by  livery 
of  feifin,  being  allowed  in  thofe  days  of  fimplicity  and  truth  % 
though,  when  ufes  were  afterwards  introduced,  a  revocation 
of  fuch  ufes  was  permittcd  by  the  courts  of  equity.  But 
things  that  were  merely  executory,  or  to  be  completed  by 
matter  fubfequent,  (as  rents,  of  which  no  feifin  could  be  had 
till  the  time  of  payment ;  and  fo  alfo  annuities,  condicions, 
warranties,  and  the  like)  were  always  liable  to  be  recalled  by 
defeazances  made  fubfequent  to  the  time  of  their  creation  ^* 

II.  There  yet  remain  to  be  fpokenof  fome  few  convey- 
ances,  which  have  their  force  and  operation  by  virtue  of  the 
Jlatute  ofufes, 

m 

UsES  and  trt/fls  are  in  their  original  of  a  nature  very  fimi- 
lar,  or  rather  exaftly  the  fame  :  anfwering  more  to  the^flW- 
commiffum  than  the  ufusfrufius  of  the  civil  law  5  which  latter 
was  the  temporary  right  of  ufing  a  thing,  without  having  the 
ultimate  property,  or  full  dominion  of  the  fubftance  ^.  But 
xht  fidei^commiJfHmf  which  ufually  was  created  by  wlll,  was 
the  difpofal  of  an  inheritance  to  one,  in  confidence  that  hc 

»  From  thc  Freach  mb  defjjref  /ii-        b  JHJ,  237, 
ftffum  reddire»  e  If,  j.  t,  i^ 

a  Co.  Licc.  236. 

X  4  {hould 


3i8  Tbe   R  I  o  A  T  s  Book  IL 

(hould  comej  it  or  difpofc  of  Ac  profite  at  the  wilt  of 
another.  And  it  was  the  bufinefs  of  a  particuiar  magtftrate, 
the  praetorjidei  comituJfariuSy  inftituted  by  Auguftus,  to  cn- 
force  the  obfervance  of  this  confidence  '.  So  that  thc  right 
thereby  given  was  looked  upon  as  a  vefted  right^  and  entitled 
to  a  remedy  from  a  court  of  juftice  :  which  occafioned  that 
known  divifion  of  rights  by  the  Roman  law,  intoyi/j  lepti-' 
mumy  a  legal  right,  which  was  remedied  by  the  ordinary 
courfe  bf  law  ;  jus  Jiduciarium\  a  right  in  truft,  for  whioh' 
there  was  a  remedy  in  confcience  ;  2XiAjus  precariumy  a  right 
in  courtefy,  for  which  the  remedy  was  ouly  by  intreaty  or 
requeft  '.  In  our  law,  a  ufe  might  be  ranked  under  the 
rights  of  the  fecond  kind  j  bcing  a  confidence  repofcd  in  ano- 
ther  who  was  tenant  of  the  land,  or  terre^tenaritj  that  hc 
fhoiild  difpofe  of  the  land  according  to  the  intentions  of  ce/luy 
que  ufey  or  Yiwti  to  whofe  ufe  it  was  granted,  and  fufFcr  him 
to  takc  thc  profits  ^  As,  if  a  feoflFment  was  madc  to  A  and 
his  hcirs,  to  the  ufc  of  (or  in  truft  for)  B  and  his  heirs  *,  here 
at  thc  common  law  A  the  tern-tenant^  had  tlie  legal  propcrty 
and  poflcllion  of  the  lai^d,  but  B  the  cejiuj  que  ufe  was  in 
confciencc  and  equity  to  have  the  profits  and  difpofal  of  it. 

This  notion  was  tranfplanted  into  England  from  the  civil 
law,  about  thc  clofe  of  thc  reign  of  Edward  III »,  by  means 
of  the  forcign  ecclefiaftics  \  who  introduced  it  to  cvade  thc 
ftatutcs  of  morttnain,  by  obtaining  grants  of  lands,  not  to 
riieir  religious  houfes  direftly,  but  to  the  ufe  o^the  religious 
houfes  ^ :  which  the  clcrical  chanccllors  of  thofe  timcs  held 
*to  \>t  Jidei-commijpiy  and  binding  in  confcience ;  and  there- 
fore  aflumed  thc  jurifdiftion,  which  Auguftu^  had  vefted.in 
his  praetory  of  comp^lling  the  execution  of  fuch  trufts  in  the 
court  of  chancery.  And,  as  it  was  moft  eafy  to  obtain  fuch 
grants  from  dying  pcrfcns,  a  maxim  was  eftabliflied,  that 
though  by  law  thc  lands  themfelvcs  were  not  devifablc,  yet 
if  a  teftator  had  enfeoffed  another  to  his  own  ufc,  and  fo  \ya^ 

<l  Injl,  2.  /</.  23.  S  Stat.  5oEd\v.  IJI,  C.6.  i  Rich.II. 

e  Ff.  43*  z6.  i.^Baccnon  ufet.  S".  c.  9.     i  Rep.  139. 
106.  ^  See  pag.  27^. 
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pofTefred  of  the  ufe  only,  fuch  ufe  was  devifablc  by  will.   But 
wc  have  feen  *  how  this  evafion  was  cruflied  ih  it's  infancy» 

by  ftatute  15  Ric.  IL  c,  5.  with  refpedl  to  religious  houfes. 

• 

•  Yet,  the  idea  being  oncc  introduced,  however  fraudu- 
lently,  it  afterwards  continued  to  be  often  innocently,  and 
fometimes  very  laudably,  applied  to  a  number  of  civil  pur- 
pofes  :  particuiarly  as  it  removed  the  reftraint  of  alienations 
by  will,  and  permitted  the  owner  of  lands  in  his  lifetime  to 
make  various  defignations  of  their  profits,  as  prudence,  or 
juftice,  or  family  cbnvenience,  might  from  time  to  time  re* 
quire.  Till  at  length,  during  our  long  wars  in  France  and 
the  fubfequent  civil  commotions  between  the  houfes  of  York 
and  Lancatter,  ufes  grew  almoft  univerfal :  through  the  de- 
fire  that  men  had  (when  their  lives  were  continually  in 
hazard)  of  providing  for  their  children  by  will;  and  of  fc- 
curing  their  eftates  from  forfeitures ;  when  each  of  thc 
contending  parties,  as  they  became  uppermoft,  alternately 
attainted  the  otbcr.  Wherefore  about  the  reign  of  EdwardlV, 
(before  whofe  time,  lord  Bacon  remarks  ^y  there  are  not  fix 
cafes  to  be  found  relating  to  the  do£lrine  of  ufes)  the  courts 
of  equity  began  to  reduce  them  to  fometliing  of  a  regular 
fyftcm. 

Originai.ly  it  was  held  that  the  chancery  could  give  no 
relief,  but  againft  the  very  perfon  himfelf  intrufted  for  cejiuj 
que  ufe^  and  not  againft  his  hcir  or  alienee.  This  was  al- 
tered  in  the  reign  of  Henry  VI,  with  refpeft  to  the  heir  ^ ; 
and  afterwards  the  fame  rule,  by  a  parity  of  reafon,  was  cx- 
tended  to  fuch  alienees  as  had  purchafed  either  without  a 
valuable  confideration,  or  with  an  exprefs  notice/of  the  ufe", 
But  a  purchafor  for  a  valuable  confideration,  without  notice, 
might  hold  the  land  difcharged  of  any  truft  or  confidencc, 
And  alfo  it  was  held,  that  neither  the  king  or  qucen,  on 
account  of  their  dignity  royal ",   nor  any  corporation  aggre- 

1  page  27X.  n>  Kellw.  46.     Bacon  of  ufes.  312* 
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gatej  on  account  of  it*8  limited  capacity  %  could  be  feifed  to 
8U17  ufe  but  their  own  \  that  is»  they  might  hold  the  lands» 
but  were  not  compellable  to  ezecute  the  truft.  And,  if  the 
feofiee  to  ufes  died  without  heir,  or  committed  a  forfeiture 
or  marriedf  neither  the  lord  who  entercd  for  his  efcheat  or 
ibrfeiture)  nor  the  hufband  who  retained  the  pofTeffion  as  te- 
nant  by  the  curtefy,  nor  the  wife  to  whom  dower  was 
affigned,  were  liable  to  perform  the  ufe  p  ;  becaufe  they  were 
not  parties  to  the  truft»  but  came  in  by  a£l  of  law ;  though 
doubtlefs  their  title  in  reafon  was  no  better  than  that  of  the 

On  the  other  hand  the  ufe  itfelf,  or  intereft  of  cefiuy  que 
ufe^  was  leamedly  reiined  up6n  with  many  eiaborate  diftinc- 
tions.  And,  i.  It  was  held  that  nothing^could  be  granted 
to  a  ufe,  whereof  the  ufe  is  infeparable  from  the  pofleiEon  ; 
as  annuities,  ways,  commons»  and  authorities^  quae  ipfo  ufu 
amfumuutur  "^ :  or  whereof  the  feifin  could  not  be  inftantly 
given  '•  2.  A  ufe  could  not  be  raifed  without  a  fuSicient 
confideration.  For  where  i  man  makes  a  feoffment  to  ano« 
ther  without  any  confidefation^  equity  prefumes  that  he 
meant  it  to  the  ufe  of  himfclf ' :  unlefs  he  exprefsly  declares 
it  to  be  to  the  ufe  of  another,  and  then  nothing  (hall  be  pre- 
fumed  contrary  to  his  own  expreflions  \  But,  if  either  a 
good  or  a  valuable  confideration  appears,  equity  will  imme- 
diately  raife  a  ufe  correfpondent  to  fuch  confideration  ". 
3.  Ufes  were  defcendible  according  to  the  rules  of  the  com- 
mon  law,  in  the  cafe  of  inheritances  in  pofleflTion  ^ ;  for  in 
this  and  manyothcr  refpeflis  aequitas  fequttur  legem,  andcan- 
not  eftablifh  a  different  rule  of  prpperty  from  that  which  thc 
law-has  eftafclifhed..  4.  Ufes  might  b?  afllgned  by  fecret 
deeds  between  the  parties'^,  or  be  devifed  by  laft  will  and 
teftament  ^ :  for,  as  the  legal  eftate  in  the  foil  was  not  tranf- 
ferred  by  th^fe  tranfaiiions,  no  liveryof  feifin  wasneceflaryi 

o  Bro.  j^hr,  tit,  Feoffm.  a!  ufes»  40.  .     «1  And.  37. 
Bacon.  347«                         ,  »  Moor.  684. 
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and,  as  the  iiitention  of  the  pardes  was  the  leading  principle 
in  this  fpecies  of  property,  any  inftnunent  declaring  that  in« 
tention  was  allowed  to  be  binding  in  equity.     But  cefiuy  que 
ufe  could  not  atcommon  law  aliene  the  legal  intereft  of  the 
lands,  without  the  concurrence  of  his  feofiee  * ;  to  whom  he 
was  accounted  by  law  to  be  only  tenant  at  fufFerance\ 
5«  Ufes  were  not  liable  to  any  of  the  feodal  burthens ;  and 
particularly  did  not  efcheat  for  felony  or  other  defed  of 
blood;  for  efcheats^  ^c.  are  the  confequence  of  tenurej  znd 
ufes  are  held  of  nobody :  but  the  land  itfelf  was  liable  td 
efcheat,  whenever  the  blood  of  the  feofTee  to  ufes  was  extin^* 
guiihed  by  crime  or  by  defe£l: ;  and  the  lord  (as  wa$  before. 
obferved)  might  hold  it  difcharged  of  the  ufe  \     6.  No  wife 
could  be  endowed,  or  huibaud  have  his  curtefy,  of  a  ufe  * : 
for  no  truft  was  declared  for  their  benefit^  at  the  originat 
grant  of  the  eftate.     And  therefore  it  became  cuftomary^ 
when  moft  eftates  were  put  in  ufe,  to  fettle  before  marriage 
fome  joint  eftate  to  the  ufe  of  the  hufband  and  wife  for  their . 
lives ;  which  was  the  original  of  modern  jointures  ^.     7*  A 
ufe  could  not  be  extended  by  writ  of  elegsty  or  other  legal  pro«. 
cefs,  for  the  debts  oi  cefiuy  que  ufe*.     For,  being  merely  a. 
creature  of  equity,  the  common  law,  which  looked  no  farther 
than  to  the  perfon  a£lually  feifed  of  the  land,  could  award  ng 
procefs  againft  it. 

It  is  imprafticable,  upon  our  prefcnt  plan,  to  purfue  the 
dodrine  of  ufes  through  all  the  refinements  and  niceties» 
which  the  ingenuity  of  the  times  (abounding  in  fubtile  dif- 
quifitions)  deduced  from  this  child  of  the  imagination ;  when 
once  a  dcparture  was  permitted  from  tlie  plain  fimple  rules  of 
property  eftabliihed  by  the  ancient  law.  |befe  principal  out- 
lines  will  be  fully  fufficient  to  fhew  the  ground  of  Ibrd  Bacon'5 
complaint ',  that  this  courfe  of  procceding  **  was  turned  to 
<<  deceive  many  of  their  juft  and  reafonable  rights.  A  man, 
<'  that  had  caufe  to  fue  for  land,  knew  not  againft  whom  to 

*  Sut*  I  Ric.  III.  c*  1«  '  See  page  137. 
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•*  bring  his  aftion,  or  who  was  thc  owncr  of  it.  The  wife  was 
^  defraudedof  herthirds;  thc  hufband  of  his  curtefy;  the lord 
"  of  his  wardlhip,  relief,  heriot,  andefcheat;  the  creditor 
**  of  his  extent  for  debt  5  and  the  poor  tenant  of  his  leafe.** 
To  remedy  thefe  inconveniences  abundance  of  ftatutes  werc 
provided,  which  made  the  lands  liable  to  be  extended  by  the 
creditors  oi  ceftuy  que  ufe^y  allowed  aftions  forthe  freehold 
tobe  brought  againil  him,  if  in  the  a£):ual  pemancyor  en* 
joyment  of  thc  profits  ^\  made  him  liable  to  a£^ions  of  wafte  *; 
eftabliflied  his  conveyanccs  and  kafes  made  without  the  con- 
currence  of  his  feofFees  ^  5  and  gave  the  lord  the  wardihip  of 
his  heir,  with  certain  other  feodal  pcrquifites  '• 

These  provifions  all  tended  to  confider  cejluy  que  ufe  as  the 
real  owncr  of  the  eftate ;  and  at  length  that  idea  was  carried 
into  fuU  efFeft  by  the  ftatutc  27  Hsn.  VIII.  c.  10.  which  is 
ufually  called  thtjlatute  ofufesy  or,  in  conveyances  and  plcad- 
ings,  the  ftatute^r  transferrlng  ufes  into  poffejfion.  The  hint 
feems  to  have  been  derived  from  what  was  done  at  the  acccC- 
fion  of  king  Richard  III 5  who  having,  whcn  dukc  of  Glou- 
rcfter,  bcen  frequently  made  a  feoffee  to  ufcs,  would  upon 
the  afTumption  of  thc  crown  (as  the  law  was  then  underftood) 
have  been  cntitled  to  hold  the  lands  difcharged  of  the  ufe. 
But,  to  obviate  fo  notorious  an  injufticc,  an  a£i:  of  parliament 
was  immediately  pafTed  °,  which  ordained,  that,  where  hc 
had  been  fo  enfeofFed  jointly  with  other  perfons,  the  land 
fhould  veft  in  the  other  feofFees,  as  if  he  had  never  been 
named ;  and  that,  where  he  ftood  folely  cnfeofFcd,  the  eftate 
itfelf  fhould  veft  in  cejiuyque  tife  in  like  manner  as  he  had  the 
ufe,  And  fo  the  ftatute  of  Henry  VIIL  after  reciting  the 
various  inconvenienles  before-mentioned,  and  many  others^ 
ena£ts,  that  **  when  any  perfon  (hall  be  feifed  of  lands,  &*<:• 
♦•  to  thc  ufe,  confidence,  or  truft,  of  any  other  perfon  or  body 

t  Stat.  5&£d\v.  III.  c.  6.   2Ric.II.  i  Stat.  xiHen.  VI.  c.  5. 

ftfl*.  a,  3.     19  Hen.  VXI.  c.  15.  ^  Stat.  i  Ric.  III.  c.  i. 
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«*  politic,  thc  perfon  or  corporation  entitled  to  the  ufe  in  fec- 
«  fimple,  fce^tail,  for  life,  or  years,  or  otherwife,  (hall  fix)m 
^  thenceforth  ftand  alid  be  feifed  or  pofleficd  of  the  land,  t9V« 
<*  of  and  in  the  likc  eftates  as  they  have  in  thc  ufe,  truft,  or 
<<  confidence ;  and  that  the  eftate  of  the  perfon  fo  feifed  to 
<<  ufes  fhall  be  deemed  to  be  in  him  or  them  that  have  the 
<<  ufe,  in  fuch  quality,  manner,  foTm,  and  Condition,  as  they 
<<  had  before  in  thc  ufe."  The  ftatute  thus  executes  the  ufe, 
as  our  laMryers  tdrm  it ;  that  is,  it  conveys  the  pofleflion  to 
thc  ufc,  and  trahsfcrs  the  ufe  into  pofleflion :  thereby  making 
cefiuy  que  ufe  complete  owner  of  the  lands  and  tenements,  at 
.  well  at  law  as  in  equity. 

The  ftatutc  having  thus,  not  aboliflied  the  convcyance  to 
ufcs,  but  only  annihilated  the  intervcning  eftate  of  the  feoflce, 
and  turned  thc  intereft  of  ceftuy  que  ufe  into  a  legal  inftead  of 
an  equitabk  ownerOiip  \  the  courts  of  common  law  bcgan  to 
takc  cognizance  of  ufes,  inftead  of  fending  thc  party  to  feck 
fais  relicf  in  chancery.  And,  confidering  them  now  as  mereiy 
a  modc  of  convcyance,  very  many  of  the  rulcs  before  efta- 
'  bliflied  in  equity  were  adopted  with  improvements  by  the 
judges  of  the  common  law.     Thc  fame  pcrfons  only  were 
hcld  capabie  of  bcing  feifed  to  a  ufe,  thc  famc  confiderations 
wcre  neceflary  for  raifing  it,  and  ife  could  only  bc  raifcd  of 
the  fame  hcreditaments,  as  formeriy.      But  as  thc  ftatutc, 
tfae  inftant  it  was  raifed,  convertcd  it  into  an  af^ual  poflcflion 
of  the  land,  a  great  number  of  tfae  incidcnts,  tfaat  fprmerly 
attended  it  in  it's  fiduciary  ftate,  were  now  at  an  end.     Tfae 
land  could  not  efclicat  or  be  forfeited  by  the  a&  or  defe£l  of 
thc  fcoffee,  nor  bc  aliened  to  any  purchafor  difcfaarged  of  tfae 
ufe,  nor  be  liable  to  dowcr  or  curtefy  on  account  of  tfae  fcifin 
of  fucfa  feoflce ;  bccaufc  tfae  legal  eftate  ncver  refts  in  faim  for 
a  momcnt,  but  is  inftantancoufly  transferred  to  ceftuy  que  ufe^ 
as  foon  as  tfae  ufe  is  declared.     And,  as  tfac  ufe  andthe  land 
wcrc  now  convcrtiblc  terms,  they  became  liable.  to  dower, 
curtefy,  and  efcheat,  in  confequencc  of  tfae  feifin  of  ceftuy  que 
ufe^  wfao  was  now  become  tfac  terre^tenant  alfo  \   and  tbcy 
likewifc  werc  no  longcr  devifablc  by  will. 

Thb 
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TqrE  wious  necdfities  of  mdnVind  indaced  alfo  the  judges 
▼ery  ibon  to  dqiart  £rom  the  rigour  and  fimplicity  of  liie 
rules  of  the  common  law,  snd  lo  allow  a  more  miiuite  and 
complex  co^niQ:ion  ^pw  co^veyances  to  jufe»  than  upon 
otbers.  Henceit  was  adjvidged^  jtbat  die  ufe  need  not  ahirays 
beexecjuted  the  inftant  the  convepnce  is  made:  but,  if-4t 
cannot  take  efie^  at  that  tiflae,  tbt  operation  of  tbe  ftatute 
jnay  wait  tiU  tbe  ufe  (ball  arife  upon  fome  future  oontiQ- 
gency,  to  bappen  witbin  a  reafonable  period  of  time ;  and  m 
tbe  mean  while  the  antient  jufe  {hall  remain  in  the  originai 
grantor  :  as,  wben  lands  are  conveyed  to  tbe  ufe  of  A  andB^ 
after  a  marriage  fbali  be  bad  bctween  tbem  ",  or  to  tbe  ufe  of 
A  and  bis  beirs  till  B  ihaU  pay  bim  a  fum  of  money,  and 
then  to  the  ufe  of  B  and  bis  heirs  ^  Wbich  dodrine»  when 
devifes  by  will  were  again  introduced>  and  confidered  as  equi- 
valent  in  point  pf  conftru£tion  to  declarations  of  ufes,  was 
alfi>  adopted  in  f avour  of  executory  devi/es  '•  But  herein  tbefe» 
which  are  called  contingent  or  Qfringiftg  ufes,  di£Fer  from  an 
exectttory  devife  j  in  that  there  muft  be  a  perfon  feifed  to  fudi 
«fes  at  the  time  when  tbe  contingency  bappens,  elfe  they  can 
never  be  executed  by  the  ftatute  i  and  tbereforeif  tbe  eftate 
of  tbe  feofiee  to  fuch  ufe  be  deftroyed  by  alienation  or  other- 
wife,  before  the  condngency  arifes,  the  ufe  is  deftroyed  for 
cver  ^ :  whereas  by  an  executory  devife  tbe  freebold  itfelf  is 
transferred  to  tbe  future  devifee. '  And,  in  both  tbefe  cafes^ 
a  fee  inay  be  limited  to  take  ctkGt  after  a  £ee ' ;  becaufe, 
thougb  tbat  was  forbidden  by  tbe  common  law  in  favour  of 
tbe  Ioni's  efcbeat,  yet  when  the  legal  eftate  was  not  e^x- 
tended  bcyond  one  fee-fimple,  fuch  fubfequent  ufes  (after  a 
ufe  in  fee)  were  before  tbe  ftatute  permitted  to  be  limited  in 
equity ;  and  tbkn  tbe  ftatute  executed  the  legai  eftate  in  tbe 
fame  manner  as  the  ufe  before  fubfifted.  It  was  alfo  held 
that  a  ufe,  tbougb  executed,  may  cbange  from  one  to  anotber 
by  circumftances  ex  pa/l/aBo '  »•  as,  if  A  makes  a  feofiment 

«  2  RoU.  Abr.  791.  Cro.  £lis*439«         4  i  Rep*  134.  138.   Cro.  Elis.  439« 
»  Bro.  Ahr,  tit,  Fecffm,  Alufeu  30,  »  Pollexf.  78.     loMod.  423. 
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to  the  ufe  of  his  intended  wife  and  faer  eldeil  {bn  for  tbeir 
lives,  upon  the  marriage  the  wife  takes  the  whole  ufe  in  feve* 
ralty ;  andj  upon  the  birth  of  a  fon,  the  ufe  is  executed  jointly 
in  diem  both  ^     This  is  fometimeflicalled  a  fecwdary^  fome- 
times  ^JbiJUngy  ufe.     And,  whenever  the  ufe  limited  by  the 
deed  expires,  or  cannot  veft,  it  retums  back  to  him  who 
raifed  it,  after  fuch  expiration  or  during  fuch  impoinbility^ 
and  is  ftiled  a  refulting  ufe.    .  As,  if  a  man  m^akes  a  feoffment 
to  the  ufe  of  his  intended  wife  for  life,  with  remainder  to  the 
ufe  of  her  firft-bom  fon  in  tail :  here,  till  he  marries,  the  uib 
refults  back  to  himfelf ;  after  marriage^  it  is  executed  in  the 
wife  for  life ;  and^  if  fhe  dies  without  ifTuei  the  whole  refults 
back  to  him  in  fee  "•     It  was  likewife  held,  that  the  ufes  ori- 
ginally  declared  may  be  revoked  at  any  future  time,  and  new 
ufes  be  declaredof  the  land^  provided  the  grantorreferved  to 
himfelf  fuch  a  power  at  the  creation  of  the  eftate ;  whereas 
the  utmoft  that  the  common  law  woidd  allow^  was  a  deed  of 
defeazance  coeval  with  the  grant  itfelf  (and  therefore  efteemed 
a  part  of  it)  upon  events  fpecifically  mentioned  ^.     And,  ia 
cafe  of  fuch  a  revocation,  the  old  ufes  were  held  inftantly  to 
ceafe,  and  the  new  ones  to  become  executed  in  their  ftead  \ 
And  this  was  permitted,  partly  to  indulge  the  convenience, 
and  partly  the  caprice  of  mankind ;  who  (as  lord  Bacon  ob^ 
ferves  ^)  have  always  affe£led  to  have  the  difpofitlon  of  their 
property  revocable  in  their  own  time,  and  irrevocable  ever 
afterwards* 

By  this  equitable  train  of  decifions  ia  the  courts  of  law^ 
the  power  of  the  court  of  chancery  ovcr  landed  property  was 
greatly  curtailed  and  diminifhed.  But  one  or  two  technical 
fcruples,  which  the  judges  found  it  hard  to  get  over,  reftored 
it  with  tenfold  increafe.  They  held,  in  the  firft  piace,  that 
"  no  ufc  could  be  limitcd  on  a  ufe%"  and  that  when  a 
man  bargains  and  fells  his  land  for  money,  which  raifes  a 
ufe  by  implication  to  the  bargainee,  the  limitation  of  a 
farther  ufe  to  another  perfon  is  repugnant,  and  therefore 

t  Baeoa  of  afes.  351.  x  C9.  Utt.  237. 

■  thid,  350.     I  Rep«  120.  r  onQret.  316. 

^  Set  pi^  317.  •  Dyer.  155. 
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Toid  *.  And  thercforc,  on  a  feoffincnt  to  A  and  his  heirs,  to 
•tlie  ufe  of  B  and  his  hcirs,  in  truft  for  C  and  his-  hcirs,  they 
lield  thatthe  ftatute  executed  only  tlic  firft  ufe,  and  that  the 
fecond  was  a  mere  nuliiLy :  not  adverting,  that  the  inftant  thc 
firft  ufe  was  executed  jn  B,  he  becamc  feifed  to  thc  ufe  of  C, 
which  fecond  ufc  the  ftatute  might  as  wcll  be  permittcd  to  cxe- 
cutc  as  it  did  the  firft ;  and  fo  the  legal  cftate  might  bc  inftan- 
tancoufly  tranfmittcd  down,through  ahundred  ufes  upon  ufes, 
till  finally  executed  in  thc  laft  cejluyque  ufe.  Again  ;  as  thc 
ftatute  mentions  only  fuch  perfons  zsvrcrc/ei/ed  to  the  ufe  of 
othcrs,  this  was  held  not  to  extcnd  to  tcrms  of  years,  or  other 
chattcl  intercfts,  whcreof  thc  tcrmor  is  not  /ei/ed,  but  only 
foffe/fed^'y  and  thcreforc,  if  a  tcrm  bf  onc  thoufand  years  be 
limited  to  A,  to  the  ufc  of  (or  in  truft  for)  B,  the  ftatute  docs 
not  cxccute  this  ufe,  but  leaves  it  as  at  common  law  *^.  And 
laftly,  (by  more  modem  refolutions)  whcre  lands  are  given  to 
onc  and  his  heirs,  in  truft  to  receive  and  pay  over  thc  profits  to 
anothcr,  this  ufc  is  not  executcd  by  the  ftatutc ;  for  the  laiKl 
muft  rcmaih  in  the  truftec  to  enable  him  to  pcrform  the  truft**. 

Of  thc  two  more  anticnt  diftinftions  thc  courts  of  equity 
quickly  availed  themfelvcs.  In  the  firft  cafe  it  was  evidcnt, 
•  that  B  was  never  intcnded  by  the  parties  to  have  any  bcnefi- 
cial  intereft ;  and,  in  the  fecond,  thc  cejluy  que  u/e  of  the  term 
was  exprefsly  drivcn  into  thc  court  of  chanccry  to  feck  his 
rcmedy :  and  therefore  that  court  detcrmined,  that  though 
thefe  wcrc  not  i/esy  which  the  ftatute  could  cxecutc,  yct  ftill 
they  werc  trujls  in  equity,  which  in  confciencc  ought  to  be 
pcrformed  ".  To  this  thc  reafon  of  mankind  aflented,  and  the 
dodlrinc  of  ufeswas  revivcd,undcr  the  denomination  of  trujis: 
and  thus,  by  this  ftrift  conftrudtion  of  the  courts  of  law,  a 
ftatutc  made  upon  great  dcriberation,  and  introduced  in  thc 
moft  folcmn  manner,  has  had  little  other  cfiisd:  than  to  makc 
a  flight  altcration  in  the  formal  words  of  a  conveyance  ^ 

a  I  And.,  37.  136.  «i  i  Kqo.  Caf«  Ab.  3^3>  ^S^. 

fc  BaconUwof  ufes.  335.  Jenk.  244.         «   1  HjI.   P.  C.  24?. 

«  l?«ph.  76.     Dyer.  36^.  f  Vau£h.  50.     Aik.  59 1» 
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HowEVER,  the  courts  bf  equity,  in  the  excrcifc  of  thi5 
new  jurifdifiion,  have  wifcly  avoided  in  a  grcat  degrec  thofe 
mifchiefe  which  made  ufcs  intolcrable.  The  ftatute  of  frauds, 
29  Car.  II.  c.  3.  haVing  required  that  evcry  declaration, 
aingnment,  or  grant  of  any  truft  in  lands  or  hereditamentsj 
(cxcept  fuch  as  arife  from  implication  or  conftruftion  of  law) 
fliall  be  made  in  writing  figned  by  the  party,  or  by  his  writtetf 
wiU ;  thc  courts  now  confider  a  truft-eftate  (either  wheit 
exprcfsly  declarcd  ot  refulting  by  fuch  implication)  as  equi- 
valent  to  thc  legal  ownerfhip,  govemed  by  the  fame  rules  o£ 
property,  and  liabk  to  every  charge  in  equity,  which  thc 
other  is  fubje^  to  m  law  :  and,  by  a  long  fcries  of  unifomt 
dctermiaations,  for  now  near  a  ccntury  paft,  witli  fomc  affift-? 
ancc  from  the  legiflature,  they  havc  raifed  a  new  fyftem  of 
rational  jurifprudencc, .  by  which  trufts  are  made  to  an-' 
fwer  in  gcncral  all  thc  bencficial  ends  of  ufcs,  without 
thcir  inconvenicncc  or  frauds.  The  truftcc  is  confidercd  as 
mercly  thc  inftrumcnt  of  convcyancc,  and  can  in  no  ftiape 
affeft  thc  cftate,  unlefs  by  alienation  for  a  valuable  confider- 
ation  to  a  purchafor  without  notice  '  ;  which,  as  ce/fuy  que 
ufi  is  generally  in  poficffion  of  thc  land,  is  a  thing  that  can 
rarely  happcn.  Thc  truft  will  defcend,  may  be  aliened,  ia 
liable  to  debts,  to  cxecutions  on  judgments,  ftatutes,  and  re- 
cognizanccsj  (by  thc  expiefs  provifion  of  the  ftatutc  of 
frauds)  to  forfeiture,  to  leafes  and  other  incumbranccs,  nay 
evcn  to  the  curtcfy  of  die  huft)and,  as  if  it  was  an  eftate  at 
law.  It  has  not  yet  indced  becn  fubje&ed  to  dower,  more 
from  a  cautious  adherence  to  fomc  hafty  precedents  *^,  thaa 
from  any  wcll-grounded  principlc.  It  hath  alfo  been  held 
not  liable  to  efchcat  to  the  lord,  in  confequence  of  attainder 
or  want  of  heirs ' :  becaufe  the  truft  could  ncvcr  be  intended 
for  his  benefit.     But  let  us  now  retum  to  the  ftatute  o£  ufes. 

The  only  fervicc,  as  was  before  obferved,  to  which  this 
ftatnte  is  now  configncd,  is  in  giving  ef&cacy  to  certain  new* 
and  fecret  fpecics  of  conveyances  \  introduced  in  order  to 
tender  tranfaftions  of  this  fort  as  private  as  poffible,  and  to 

g  2  Freem.  43.  '  Hadr.  494.   Burgeiii  aod  Wheat.' 
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fave  thc  troublc  of  making  livcry  of  feifin,  the  only  antient 
conveyance  of  corporcal  frecholds  :  the  fecurity  and  notoriety 
of  which  public  invcftiture  abvuidantly  pverpaid  the  labour  of 
going  to  the  land,  or  of  fcnding  an  attorucy  in  one's  ftead« 
But  this  now  has  given  way  to 

12,  A  TWELFTH  fpccies  of  convcyancc,  called  a  covenan^ 
fbjlandfeifed  to  ufes  :  by  which  a  man,  feifed  of  lands,  cove- 
nants  in  confideration  of  blood  or  marriage  that  he  will  ftand 
feifed  of  the  famc  to  thc  ufe  of  his  child,.  wtfc,  or  kinfman  i 
ior  life,  in  tail,  or  in  fee.  Herc  the  ftatute  executes  at  once 
the  eftatc ;  for  thc  party  intcndcd  to  be  benefited,  having 
thus  acquired  the  ufc,  is  thereby  put  at  ohcc  into  corporal 
poiTcfrion  of  the  land  ^,  without  cver  fecing  it,  by  a  kind  of 
parliamcntary  magic.  But  this  convcyance  can  only  operate, 
whcn  made  upon  fuch  wcighty  and  interefting  confiderations 
as  thofe  of  blood  or  marriage. 

13.  A  THiRTEENTH  fpccics  of  convcyancc,  introduced 
by  this  ftatute,  is.  that  of  a  bargain  andfale  of  lands  ;  which 
is  a  kind  of  a  real  contraft,  whcrcby  the  bargainor  for  fome 
pecuniary  confidcration  bargains  and  fclls,  that  is, '  con- 
trafts  to  convcy,  the  land  to  the  bargainee  j  and  become^  by 
fuch  a  bargain  a  truftee  for,  or  feifed  to  the  ufc  of,  the  bar- 
gainee ;  and  then  the  ftatute  of  ufes  completes  tfie  purchafe ' ; 
or,  as  it  hath  been  well  expreflcd  ™,  the  bargain  firft  vefts  thc 
ufe,  and  then  the  ftatute  vefts  the  pofleiTion.  But  as  it  was 
forefcen  that  conveyances,  thus  made,  would  want  all  thofc 
bcnefits  of  notoriety,  which  the  old  common  law  aflTurances 
were  calculated  to  givc  5  to  prcvcnt  thcrefore  clandeftine  con- 
Tcyances  of  frecholds,  it  was  eiia£l:ed  in  the  fame  fefliion  of 
parliament  by  ftatute  27  H^n.  VIII.  c.  16.  that  fuch  bargains 
and  fales  fliould  not  enure  to  pafs  a  frcchold,  unlefs  the  famc 
be  madc  by  indenture,  and  enrolled  within  fix  months  in  onc 
of  the  courts  of  Wcftminfter-hall  or  with  the  cujios  rotulorum 
of  the  county.  Clandcftine  bargains  and  fales  of  chattel  in- 
terefts,  or  Icafes  for  years,  were  thought  not  worth  rcgarding, 
as  fuch  interefts  wcre  very  precarious  till  about  fix  ycars  be- 
/ore " ;  v/hich  alfo  occafioned  tliem  to  be  overlookcd  in  fram- 

*  Bacun.     Ufeoftheiaw.  151.  m  Cro.  Jac.  696. 
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ing  the  (latute  of  ufes  :  and  therefore  fuch  bargains  ancl  fales 
are  not  dire£led  to  be  enrolled.  But  how  impofliblc  it  is  to 
forefeC)  and  provide  againfti  all  the  confequenc^s  of  innova- 
tions  !  This  omiilion  has  given  rife  to 

14.  A  FOURTEENTH  fpccics  of  convcyancc,  v/z.  by  leafe 
and  releafe  ;  firft  invented  by  ferjeant  Moorc,  foon  after  thc 
ftatute  of  ufes,  and  now  the  moft  common  of  any,  and  there- 
fore  not  to  be  ihaken  -,  though  very  great  lawyers  (as,  par- 
ticularly,  Mr.  Noy,  attorney-generai  to  Charles  I.)  have 
formerly  doubted  it's  validity*.  It  is  thus  contrived.  A 
leafe,  or  rather  bargain  and  fale,  upon  fome  pecuniary  confi- 
deration,  for  one  year,  is  made  by  the  tenant  of  the  freehold 
to  the  leflee  or  bargainee.  Now  this,  without  any  enroll- 
ment,  makes  the  bargainor  ftand  feifed  to  the  ufe  of  th^  bar- 
gainee,  and  vefts  in  the  bargainee  the  ufe  of  the  term  for  a 
year ;  and  then  the  ftatute  immediately  annexes  the  poffeffioru 
He  therefore  being  thus  in  pofleflion,  is  capable  of  receiving 
a  releafe  of  the  freehold  aiid  reverfion  j  which  we  have  {ccn 
before  p,  muft  be  made  to  a  tenant  in  pofleflion :  and,  accord- 
ingly,  the  next  day,  a  releafe  is  granted  to  him  ^.  This  is 
held  to  fupply  the  place  of  livery  of  feifin  :  and  fo  a  convey- 
ance  by  leafe  and  reieafe  is  faid  to  amount  to  a  feofiment  ^ 

15.  To  thcfe  may  be  added  deeds  to  lead  or  declare  the 
ufes  of  other  more  dire£t  conveyances,  as  feoflFments,  fines, 
and  recoveries }  of  which  we  fliail  fpcak  in  the  next  chapter : 
and, 

16.  Deeds  of  revocation  of  ufes  s  hinted  at  in  a  formcr 
page  •,  and  founded  in  a  previous  power,  refervcd  at  the  raif- 
ing  of  the  ufes  %  to  revokc  fuch  as  were  thcn  declared  j  and 
to  appoint  othe^s  in  their  ftead,  which  is  incident  to  the 
power  of  revocation  ".  And  this  may  fufEce  for  a  fpecimen 
of  conveyances  founded  uppn  the  ftatute  of  ufcs ;  and  will 
finifli  our  obfervationsupon  fuch  deeds  as  ferve  to  transfer 
real  property. 

•  %  Mod.  152.  •  pag,  33^,  ) 
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Before  we  conclude,  it  will  not  be  improper  to  fubjoin 
a  few  remarks  upon  fuc^  deeds  as  are  ufed  not  to  convey^  but 
to  charge  or  incumber,  landsj  and  to  difcharge  them  again  :  of 
which  nature  are^  Migations  or  bonds,  recognizancesy  and  de* 
feazances  upon  them  both. 

,  I.  An  obligation  px  bond,  is  a  deed*  whereby  the  obligor 
obliges  himfelf,  his  hcirsj  executors,  and  adminiftrators,  to 
pay  a  certain  fum  of  money  to  anothcr  at  a  day  appointed. 
If  this  be  all,  the  bond  is  callcd  a  iingle  ont^  Jimplex  obligatio  : 
but  there  is  generally  a  condition  added,  that  if  the  obligor 
does  fome  particular  aft,  the  obligation  fhall  be  void,  br  elfe 
fliall  remain  in  fuU  force :  as,  payment  of  rent ;  performance 
6f  covenants  in  a  deed ;  or  repayment  of  a  principal  fum 
of  money  borrowed  of  the  obligee,  with  intereft,  which 
principal  fum  is  ufually  one  half  of  the  penal  fum  fpecified 
in  the  bond.  In  cafe  this  condition  is  not  performed,  the 
bond  becomes  forfeitcd,  or  abfolute  at  law,  and  charges  the 
obligor  while  living ;  and  after  his  death  the  obligation  de- 
fcends  upon  his  hcir,  who  (on  defeft  of  perfohal  aflets)  is 
bound  to  difcharge  it,  provided  he  has  real  affets  by  defcent  as 
a  recompenfe.  So  that  it  may  be  called,  though  not  a  dtreff^ 
yct  a  coUateraly  charge  upofi  the  lands.  How  it  affcft^  thc 
perfonal  propcrty  of  thc  obligor,  will  be  morc  properly  coo- 
fidcrcd  hcreafter. 

If  the  condition  of  a  bond  be  impoffible  at  thc  time  of 
making  it,  or  be  to  do  a  thing  contrary  to  fome  rulc  of  law 
that  is  merely  pofitive,  or  be  uncertain,  or  infenfible,  thc 
condition  alone  is  void,  and  the  bond  ihall  ftand  fingle,  and 
uncondltional :  for  it  is  the  folly  of  the  obligor  to  entcr  inlo 
fuch  an  obligation,  from  which  hc  can  never  bc  releafcd.  If 
it  be  to  do  a  thing  that  is  malum  infe^  the  obligation  itfelf  is 
void :  for  the  whole  is  an  unlawful  contradl,  and  the  obltgee 
(hall  take  no  advantage  from  mch  a  tranfa&ion.  And  if  tbe 
condition  be  poffible  at  the  time  of  making  it,  and  afterwards 

V  See  appendiz.  N".  IIX.  p?g.  xiii. 
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l)ecomes  impofiiblc  by  thc  aft  of  God,  thc  z8t  of  law,  ot 
thc  a£k  of  thc  obligec  himfelf,  therc  the  peftalty  of  the  obli- 
galion  18  fatcd :  for  no  prudence  or  forcfigHt  of  the  obligot 
could  guard  againft  fuch  a  contingency  ^.  On  the  forfeiturc 
of  a  bond,  or  it'8  becoming  fingle,  the  whole  penalty  was 
formCrly  reCovcrablc  at  law :  but  herc  the  courts  of  equity 
interpofed,  and  would  not  permit  a  man  to  take  more  than  in 
confcience  hs,  ought ;  viz.  his  principal,  intereft,  and  ex- 
penfes,  in  cafe  the  forfciture  accrued  by  non-payment  of  mo- 
ney  borrowed  •,  the  damages  fuftained,  upon  non-performancc 
of  covcnants ;  and  the  like.  And  thc  like  praflicc  having 
gained  fome  footing  in  the  courts  of  law  %  the  ftatute  4  &  5 
Ann.  c.  1 6*  at  length  enafted,  in  the  fame  fpirit  of  cquity, 
that,  in  cafe  of  ^  bond|  conditioned  for  the  payment  of  money, 
the  payment  or  tender  of  the  principal  fum  due,  with  intereft 
'and  cofts,  even  though  the  bond  be  forfeited  and  a  fuit  com- 
menced  thereon,  ftiall  be  a  fuU  fatisfadlion  and  difcharge. 

2.  A  fecognizance  is  an  obligation  of  record,  which  a  man 
Cnters  into  beforc  fomc  court  of  record  or  magiftrate  duly 
authorized  ^,  with  condition  to  do  fome  particular  ^Gt ;  as  to 
appear  ttt  the  aflifes,  to  kccp  thc  peace,  to  pay  a  dcbt,  or  thc 
like.  It  is  in  moft  rcfpefis  Uke  another  bond :  thc  diffcrence 
bcing  chiefly  this :  that  the  bond  is  the  crcation  of  a  frefli 
dcbt  or  obligation  de  mvoy  tke  recognizaAce  is  an  acknow- 
lcgemefit  of  a  formcr  dcbt  upon  rccord ;  the  form  whcreof  is, 
«*  that  A.  B.  doth  acknowlege  to  owe  to  our  lord  thc  king,  to 
"  the  pbintifF,  to  C.  D.  or  thc  fike,  thc  fum  of  ten  pounds,'* 
with  condition  to  be  void  on  performance  of  the  thing  ftipu- 
lated :  in  which  cafe  the  king,  the  plaintifl^  C.  D.  ^c.  is 
called  the  cognizee,  **  is  cui  cognofcitur ;"  as  he  that  entcrs 
into  the  recognizance  is  called  the  cognizor,  **  //  qui  cog- 
nofeit.^^  This,  bcing  either  certified  to,  or  taken  by  the  of- 
ficcr  of  fomc  court,  is  witnefled  only  by  the  rccord  of  thnt 
court,^  and  not  by  the  party's  fcal :  fo  that  it  is  not  in  ftrift 
propriety  a  dced,  though  the  efle£ts  of  it  are  grcatcr  than  a 

V  Co.  Litt.  m6.  597.     6  Mod.  ii.  60.  10 1. 

'   *  2  Keb.    553.    555.     Salk«   596,         r  BrOm  jitr,  tit.  rtco^iwnce,  24., 
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common  obligation ;  being  allowcd  a  priority  io  point  of 
.payment,  and  binding  the  lands  of  the  cognizor,  from  thc 
time  of  enroUment  on  record  *.  There  arc  alfo  other  rccog- 
nizancesy  of  a  private  kind,  in  nature  of  a  fiatuU  JlapU^  by 
virtue  of  the  ftatute  23  Hen.  VIII.  c.  6.  which  havC  bccn 
already  explained*,  and  fhewn  to  be  a  charge  upon  rcal 
property. 

,  3.  A  DEFEAZANCE,  on  a  bond,  or  recognizancc,  or 
judgment  recovered,  is  a  condition  which,  when  performed, 
defeats  or  undoes  it,  in  the  fame  manner  as  a  defeazance  of 
an  eftate  before-mentioncd.  It  differs  only  from  thc  commoii 
condition  of  a  bond,  in  that  thc  one  is  always  inferted  in  thc 
dced  or  bond  itfelf,  the  other  is  made  bctween  the  famc  par^ 
ties  by  a  feparate,  and  frcquently  a  fubfequent  dced  ^.  This, 
like  the  condition  of  *a  bond,  when  performed,  difcharges  and 
difincumbers  thc  cftatc  of  the  obligor, 

These  arc  thc  principal  fpecies  of  dceds  or  mattcr  in  paisy 
by  which  eftates  may  be  either  conveyed,  or  at  lcaft  affedcd* 
Among  which  the  conveyances  to  ufes  are  by  much  thc  moft 
frequent  of  any  ;  though  in  thefe  therc  is  certainly  onc  paU 
pablc  defed,  thc  want  of  fuflScicnt  notoriety :  fo  ^hat  pur- 
^chafors  or  creditors  cannot  know  with  any  abfolute  ccrtainty, 
what  die  eftate,  and  the  title  to  it,  in  reality  arc,  upon  which 
they  arc  to  lay  out  or  to  Icnd  their  moncy.  In  thc  antient 
fcodal  method  of  conveyancc  (by  giving  corporal  feifin  of 
the  lands)  this  notoriety  was  in  fome  meafure  anfwcrcd; 
but  all  the  advantages  refulting  from  thence  are  now  totally 
defeated  by  the  introduftion  of  death-bed  devifes  and  fecrct 
conveyances :  and,there  has  never  been  yet  any  fufficient 
guard  provided  againft  fraudulcnt  charges  and  incumbrances ; 
fince  the  difufe  of  the  old  Saxon  cuftom  of  tranfa£ting  all 
conveyances  at  thc  county  court,  and  entering  a  memorial  of 
tliem  in  thc  chartulary  or  Ieger*book  of  fomc  adjacent  mo- 
naftery  ^  j  and  the  failure  of  the  general  regifter  eftabliihed  by 
king  Richard  thc  firft,  for  thc  ftarrs  or  mortgagcs  madc  to 

»  Stat,  29  Car.  II.  €.3.  Scepag.  161.        b  Co.  Litt.  237.     %  Sand.  47. 
»  i«  P»J.  160,  c  Hickei  DiJjftrtaU  epxJioUr.  9. 
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Jcws,  in  thc  capitula  de  Judaeis^  of  which  Hovedcn  ha».  pre- 
fcnred  a  copy.  How  far  the  cilabliihmcnt  of  a  Itkc  gcncral 
rcgiftcr,  for  decds,  and  wills,  and  other  a£ls  affedling  real 
propcrty,  would  remedy  this  inconvenicnce,  deferves  to  be 
wcU  cortfidercd.  In  Scotiand  every  a£b  aiid  cvent,  rcgarding 
the  tranfmiffion  of  propcrty,  is  regularly  entcred  on  rccord  ^. 
And  fomc  of  our  own  provincial  divifions,  particularly  thc 
extcndcd  county  of  York,  and  thc  populous  county  of  Mid- 
dlefcx,  havc  prcvailed  with  the  iegiflature '  to  creft  fuch  rc- 
gifters  in  ihcir  feveral  diftrifts.  But,  however  plaufible  thcfc 
yrovifions  may  appcar  in  theory,  it  hath  becn  doubted  by 
very  compctent  judges,  whcther  more  difputes  havc  not  arifcn 
in  thofc  counties  by  thc  inattention  and  omiffions  of  partics, 
than  prcventcd  by  the  ufe  of  rcgifters. 

^  Dalrymple  on  feodal  property.  262,        «  Stat.  2^3  Ann.  c  4.    6  Ano»  c. 
^;*  35.     7  Aoi).  c.  29.     8  Gco.  II.  c»  0* 
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OF    ALIENATION    by    matth^    of 

RECORD. 


ASSURANCES  by  ntaiter  of  record  arc  fuch  a8  do 
not  cntirely  depend  on  the  a£i  or  confent  of  the  par- 
ties  themfelves :  but  the  fandion  of  a  court  of  record  is  called 
in  to  fubftantiate,  preferve,  and  bc  a  perpetual  teftimony  of 
thc  transfer  of  property  from  one  man  to  another  5  or  of  it's 
eftablifhment,  when  already  transferred.  Of  this  nature 
are,  i.  Private  afts  of  parliament.  2.  The  king^s  grants. 
3.  Fines.     4.  Common  recoveries. 

I.  Private  oBs  ofparliament  arc,  efpecially  of  late  yearsy 
become  a  very  comjnon  mode  of  afiurance.  For  it  may 
fometimes  happen,  that  by  the  ingenuity  of  -fome,  and  the 
blunders  of  other  praftitioners,  an  eftate  rs  moft  gricvoufly 
cntangled  by  a  multitude  of  contingent  remainders,  refulting 
trufts,  fpriiiging  ufes,  executdry  devifes,  and  the  like  arti- 
ficial  contrivances ;  (a  confuGon  unknown  to  the  fimple 
conveyances  of  the  conimon  law)  fo  that  it  is  out  of  the  power 
of  either  the  courts  of  law  or  equity  to  relieve  thc  owner* 
Or,  it  may  fometimes  happen,  that  by  the  ftriSnefs  or  omif- 
fions  of  family  fettlements,  the  tenant  of  the  cftate  is  abridged 
of  fome  reafonable  power,  (as  letting  leafes,  making  a  join- 
ture  for  a  wife,  or  the  like)  which  power  cannot  bc  giveh 
him  by  the  ordinary  judges  either  in  common  law  or  equity. 
Or  it  may  be  necefTary,  in  fcttling  an  eftate,  to  fecure  it 
againft  the  claims  of  infants  or  other  perfons  under  legal 
difabilities  \  who  are  not  bound  by  any  judgements  or  decrees 
of  the  ordinury  courts  of  juftice.     In  thefe,  or  other  cafcs  of 

6  thc 
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the  like  kmd,  the  tranfcendent  power  of  parliament  is-falled 
in»  to  cut  che  Gordian  knot;  and  by  a  particular  law>  cnzGted 
for  this  very  purpofe,  to  unfetter  an  eflate;  to  give  it's  tenailt 
reafonaUe  powers ;  or  to  afTuf e  it  to  a  purchafor,  againft  thd 
remote  or  latent  claims  of  infants  or  difabled  perfons,  by 
fettling  a  proper  equivalent  in  proportiop  to  the  intereft  fo 
barred.  This  prafiice  was  carried  to  a  great  length  in  the 
year  fucceeding  the  reftoration  ;  by  fetting  afide  many  con- 
▼eyances  alleged  to  have  been  made  by  conftraint,  or  in  order 
to  fcreen  the  eftates  from  being  forfeited  during  the  ufurpa- 
tion.  And  at  laft  it  proceeded  fo  far,  that,  as  the  noble  hi{l 
torian  expreftes  it ',  every  man  had  raifed  an  equity  in  his  own 
imaginationi  that  he  thought  was  intitled  to  prevail  againft 
any  defcent,  teftament,  or  a£l  of  hw,  and  to  find  relief  in 
pariiament :  which  occafioned  the  king  at  the  clofe  of  thc 
feffion  to  remark^i  that  the  good  old  rules  of  law  are  the  beft 
fecurity ;  and  to  wifh,  that  men  might  not  have  too  much 
caufe  to  fear,  that  the  fettlements  which  they  make  of  their 
eftates  (hall  be  too  eafily  unfettled  when  they  are  dead,  by 
the  power  of  parliament. 

AcTS  of  this  kind  are  however  at  prefent  carried  on,  in 
hoth  houfes,  with  great  deliberation  and  caution ;  particu** 
krly  in  the  houfe  of  lords  they  are  ufually  referred  to  two 
judges  to  examine  and  report  the  fz&s  aUeged>  and  to  fettle 
4ill  technical  forms.  Nothing  alfo  is  done  without  the  con« 
fenr,  expre&Iy  given,  of  ail  parties  in  being  and  «apable  of 
confent,  that  have  the  remoteft  intereft  in  the  matter;  unlefii 
fuch  confent  ihail  appear  to  be  perverfely  and  without  at\y 
reafon  withheld.  And,  as  was  before  hinted^  an  equivalent 
in  money  or  other  eftate  is  ufually  fettled  upon  infants,  or 
perfons  not  in  ejfey  or  not  of  capacity  to  aft  for  themfelvesy 
«vbo  are  to  be  ccncluded  by  this  ad.  And  a  general  faving 
is  conftantly  added,  at  the  clofe  of  the  bill,  of  the  right  and 
intereft  of  all  perfons  whatfoever  \  except  thofe  whofe  con- 
fent  is  fo  given  or  purchafedj  and  who  are  therein  particularly 
named :  though  it  hath  been  holden,  that,  even  if  fuch  faving 
be  omitted,  the  a£k  fliall  bind  x\one  but  the  parties  ^. 

*  Lord  Clar*  Contin»  i6t«  ^  Ihid^  163^  c  Co»  ijSgr  Godb.  171« 
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A  tAVTy  thus  made,  though  It  binds  all  partics  to  the 
bill,  is  yet  looked  upon  rather  as  a  private  conveyance,  than 
as  the  folemn  z6k  of  the  legiflature.  It  is  not  therefore  al- 
lowed  to  be  a  publickf  but  a  mere  private  ftatute ;  it  is  not 
'printed  or  publilhed  ^mong  the  other  laws  of  the  feflion ;  it 
hath  been  relieved  againft^  when  obtained  upon  fraudulent 
fuggeftions  ^j  it  hath  been  holden  to  be  void,  if  contrary  to 
law  and  reafon  ^'^  and  no  judge  or  jury  is  bound  to  take  no- 
tice  of  it,  unlefs  the  fame  be  fpecially  fet  forth  and  pleaded  Xf> 
them.  It  remains  however  enrolled  among  the  public  records 
of  the  n'4tion,  to  be  for  ever  preferved  as  a  perpetual  teftimony 
of  the  conveyance  or  alTurance  fo  made  or  eftabliOied. 

11.  The  tmg^s grants  are  alfo  matter  of  public  record.  For, 
as  St.  Germyn  fays  *,  the  king^s  excellency  is  fo  high  in  the  law, 
that  no  freehold  may  be  given  to  the  king,norderivedfrom  him, 
but  by  mattcr  of  record.  And  to  this  end  a  variety  of  ofEces  arc 
erefted,  communicating  in  a  regular  fubordination  one  with 
«nother,  through  which  all  the  king^s  grants  muft  pafs,  and  be 
tranfcribed,  and  enrolled ;  that  the  fame  may  be  narrowly  in- 
fpefted  by  his  oiEcers,  who  will  inform  him  if  any  thing  con- 
tained  therein  is  improper,  or  uniawful  to  be  granted»  Tliefe 
grantd,  whether  of  lands,  honours,  liberties,  franchifes,  or 
ought  befides,  are  contained  in  charters,  or  letters patent,  that 
is,  open  letters,  Hterae  patentes :  fo  called  becaufe  they  arenot 
fealed  up,  but  expofed  to  open  view,  with  the  great  feal  pend- 
^nt  at  the  bottom  \  and  are  ufually  dire£led  or  addrefled  by  the 
ling  to  all  his  fubje£is  at  large.  And  therein  they  difter  from 
certain  other  letters  of  the  king,  fealed  alfo  with  his  great  feal^ 
but  dire£ted  to  particular  perfons,  and  for  particular  purpofes : 
which  therefore,  not  being  proper  for  public  infpe^tion,  are 
clofed  up  and  fealed  on  the  outfide,  and  are  thereupon  called 
writs  clofey  literae  claufae ;  and  are  rccorded  in  the  clofe-rdh^ 
in  the  fame  manner  as  the  others  are  in  the  patent^rolls. 

"   Grants  or  Ictters  patcnt  muft  firft  pafs  by  iill:  which  i^ 
prepared  by  the  attorney  and  folicitor  general,  in  confequence 

c  Richardfon  V.  Hamilton.   Cane.  8        ^  4.  Rep.  12. 
Jan.  1 773r  McKensie  v.  Stuart«  Dm>        «  Pr  A  Shid.  1».  i.  d.  S. 
J^rfc,     13  Mar.  175^. 
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of  a  waprant  from  the  crown ;  and  is  thcn  figned,  that  is, 
fubfcribed  at  the  top,  with  the  king's  own  Jign  manual^  and 
fealed  with  his  privy  ftgnet^  which  is  always  in  the  cuftodj 
of  the  principal  fecretary  of  ftate ;  and  then  fometimes  it 
immediately  paffes  under  the  great  feal,  in  which  cafe  thq 
patent  is  fubfcribed  in  thefe  words,  ^^  per  ipfum  regemy  by  thc 
king  himfelf  **."  Otherwife  the  courfe  is  to  carry  an  extra£l: 
of  the  bUl  to  the  keeper  of  the  privy  fealy  who  makes  out  a 
writ  or  warrant  thereupon  to  the  chancery ;  fo  that  the  fign 
manual  is  the  warrant  to  the  privy  feal,  and  the  privy  feal  is 
the  warrant  to  the  great  feal:  and  in  this  laft  cafe  the  patent 
18  fubfcribed,  **  per  hreve  de  privato  ftgUlo^  by  writ  of  prxvy 
feal  *."  .  But  there  are  fome  grants,  which  only  pafs  through 
certain  offices,  as  the  admiralty  or  treafury,  in  confequenccv 
oi^ftgn  manualy  without  the  confirmation  of  either  xhtjignetp 
the  greaty  or  the  privy  feaL 

The  manner  of  granting  by  the  king  does  not  more  difier 

from  that  by  a  fubje^t,  than  the  conflruElion  of  his  grants, 

whcn  made.     !♦  A  grant  made  by  the  king,  at  thefuit  ofthe 

granteej  ftiall  be  taken  moft  beneficially  for  the  king,  and 

againfi  tl>c  party  :  whereas  the  grant  of  a  fubjeft  is  conftrucd 

moft  fl;rongly  againfl  the  grantor.     Whereforc  it  xs  ufuai  to 

infert  in  thc  king's  grants,  that  they  are  made,  not  at  the  fiiit 

of  ihe  grantec,  but  "  exfpeciali  gratia,  certa  fcientia^  tt  mer^ 

motu  regis\  and  thcn  they  have  a  more  liberal  conftruftion  f. 

2.  A  fubje£l's  grant  fliall  be  conftrued  to  include  many  thing$, 

befides  what  arc  cxpreffed,  if  neceffary  for  the  operation  of 

thc  grant.     Thcrefore,  in  a  privatc  grant  of  the  profits  of 

land  for  one  year,  free»  ingrcfs,  cgrefs,  and  rcgrefs,  to  cut 

and  carry  away  thofe  profits,  are  alfo  inclufively  granted  « : 

^tnd  if  a  feoffment  of  land  was  made  by  a  lord  to  his  viilein» 

this  operated  as  a  manumiffion  ^;  for  he  was  otherwife  unable 

to  hold  it.     But  the  king's  grant  ftiall  not  cnure  toanyother 

intent,  than  that  which  is  precifcly  cxpreilcd  in  the  grant* 

As^  if  he  grants  land  to  an  alien,  it  operates  nothing ;   £or 

4  9  Rep.  i8.  i  Co.  Litt.  56. 

«  Ih\d.    2  laft.  555.  h  Litt.  §.  fto6« 

f  fmcb.  L.  loo.     10  Rcp.  112. 

fuch 
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fttch  grant  fhall  not  alfo  enare  to  make  him  a  denizen,  diat  fo 
hc  may  be  capable  of  taking  by.  grant  *.     3.  Whcn  it  appcars, 
from  the  face  of  the  grant,  that  the  king  xs  miftaken)  or  de^ 
ceived,  either  in  matter  of  h&  or  matter  of  law,  as  in  cafe 
of  falfe  fuggeftion^  mifiilformation)  or  mifrecital  of  former 
grants ;  or  if  his  own  title  to  the  thxng  granted  be  difFerent 
*  fifom  what  he  fuppofes  5  or  if  thc  grant  be  informal ;  or  if 
he  grants  an  eftatc  contrary  to  the  rulcs  of  law  5  in  any  of 
thefe  cafcs  thc  grant  is  abfolutely  void  \     For  inftancc  5  if 
the  king  grants  lands  to  one  and  his  tfirs  maUy  this  is  merely 
Toid  :   for  it  ftiall  not  be  an  eftatc-tail,  becaufe  there  want 
words  of  procreation^  to  afcertaxn  thc  body,  out  of  which 
thc  hcirs  fhall  ifTue :  ncither  is  it  a  fee-fimplc,  as  in  commou 
grants  it  would  be  \  becaufe  it  may  reafonably  be  fuppofed^ 
that  thc  king  meant  to  giv?  no  morc  than  an  eftatc-tail ' :  the 
grantee  is  therefore  (if  any  thing)  nothing  more  than  tenant 
at  will ".     And,  to  prcvcnt  deceits  of  the  king,  with  regard 
to  the  value  of  the  eftate  granted,  it  is  particularly  provided 
by  the  ftatute  i  Hen.  IV.  c.  6.  that  no  grant  of  his  (hall  be 
^ood»  unlefs,  in  thc  grantee's  pctition  for  them,   exprcfs 
mention  be  made  of  the  real  value  of  the  lands. 

III.  We  are  next  to  confider  a  very  ufual  fpecies  of  afRi- 
rance>  which  is  alfo  of  record  \  vlz.  a  fifte  of  lands  and  tc- 
nements.  In  which  it  will  be  neceflary  to  explain,  i.  Thc 
natztre  of  a  finej  2.  It*s  fevcral  kindsi  and  3.  h*s/orce  and 
efe^. 

I.  A  FiNE  is  fometimes  faid  to  bc  a  feoflTment  of  recwd  ': 
though  it  might  with  more  accurac^  be  callcd,  an  acknow* 
legcment  of  a  feofFmcnt  on  record.  By  which  is  to  be  un- 
derftood,  that  it  has  at  leaft  thc  famc  force  arid  tSt€t  with  a 
feoftnenti  xn  the  conveying  and  afTuring  of  lands :  though 
h  18  one  of  thofe  methods  of  transferring  eftatcs  of  frechold 
by  thc  common  law,  in  which  livery  of  feifin  is  not  necef&ry 

• 

t  Bro.  Ah*  tU*  Patent»  62«  Finch.         ">  Bro.  ^r.  tit,  Eftatn.  34.  tit  Pa» 
h»  xio.  ten:%.  104.     Dyer.  270.     D«v.  45« 

fc  Freem.  172.  *  Co.  Liu.  50. 

4  FiDch.  101,  iox* 
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to  be  a^lually  given ;  the  fuppofitlon  and  acknowlegement 
thereof  in  a  court  of  recordi  however  fiAitiouSi  inducing  axi 
equal  notoriety.  But,  more  particularly,  a  fine  may  be* 
defcribed  to  be  an  amlcable  compofition  or  agreement  of  a. 
fuit,  either  a£lual  or  fi£titious,  by  leave  of  the  king  or^his 
jufticesjj  whereby  the  lands  in  queftion  become,  or  are  ac- 
knowleged  to  be,  the  right  of  one  of  the  parties%  In  it'» 
Qrjginal  it  was  founded  on  an  a£lual  fuit,  commenced  at  law 
for  recovery  of  the  pofTeflion  of  land  or  other  hereditaments^ 
and  the  poflefllon  thus  gaincd  by  fuch  compofition  was  found 
to  be  fo  fure  and  efie£kualy  that  fiAitious  a&iona  were,  and 
CQntinue  to  be,  every  day  commenced»  for  the  fake  of  oIh 
taioing  the  fame  iecurity. 

A  FUCB  is  fo  called  becaufe  it  puts  znenJ,  not  only  to  the 
fttit  tbtts  commencedy  but  alfo  to  all  other  fuits  and  contrQver- 
fies  coacerning  the  fame  matter.  Oi^  as  it  is  exprefied  in  an 
ancient  record  of  parliamcntP,  i8£dw.  I.  "  non  in  ngn^ 
M  Anglia  pirovidetury  veleft^  aliqun  fecuritas  inajor  velfilenniorp 
«  perquamaliquisjlatum  a^oremhahere  pojftt^  neque  adjhttunt 
**  fuum  vfrificandum  aliquod  folcmtius  tefiimonium  produarty 
^*  quamjinem  in  curia  domini  regif  levatum  :  qui  quidm  Jinisjic 
<<  voccktur^  eo  quod  Jinu  ct  cofifummatio  omnium  placitorum  effi 
<*  debet,  e$  hac  ds  caufa  providebatur.^'  Fines  indeed  are  o£ 
equal  antiquity  with  the  firft  rudiments  of  the  law  itfelf ;  arc 
fpoken  of  by  Glanvil  **  and  Bra£ton '  in  the  rcigns  of  Henry 
II,  and  Henry  III,  as  things  then  wcll  known  and  long 
eftabiifhed }  and  inftances  have  been  produced  of  them  even 
prior  to  the  Norman  invafion  *.  So  that  the  ftatute  1 8  Edw.L 
called  modus  levandi  Jinesy  did  not  givc  them  original,  but  only 
declared  and  regulated  the  manner  in  which  they  fhould  bo 
levied,  or  carricd  on.     And  that  is  a^  follows : 

I*  The  party,  to  whom  the  land  is  to  be  conveyed  or 
aflured,  commences  an  a£tion  or  fuit  at  law  againft  the  other^ 

o  Co.Utt.  izo,  »  /.  5.  r.  5.  c.VtS. 

P  2  RolU  Abr.  1 3«  •  Plowd.  ^69. 

4  /•  8*  r«  i* 
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gcncrally  an  zSdon  of  covenant  %  by  fuing  out  a  writ  of 
praecipey  callcd  a  writ  of  covenant " :  thc  foundation  of  which 
is  a  fuppofed  agrcemcnt  or  corcnant,  that  the  one  (hall  con- 
Tcy  thc  lands  to  thc  othcr ;  on  thc  breach  of  which  agrcc- 
ment  thc  aSion  is  brought,  On  this  writ  thcre  is  due  to  the 
king,  by  antient  prerogativc,  a  prlmer  finey  or  a  noble  for 
cvery  five  marks  of  land  fued  for ;  that  is,  one-tcnth  of  thc 
annual  valuc  **•  Thc  fuit  bcing  thus  commcncedy  then 
foUows, 

.    a.  The  Ucentia  concordandiy   or  leavc  to  dgrce  the  fuit  ^* 
For,  as  foon  as  the  a&ion  is  brought,  thc  dcfcndant,  know- 
ing  himfclf*  to  bc  in  the  wrong,  is  fuppofed  to  makc  over- 
turcs  of  peacc  and  accommodation  to  thc  plaintiiF.    Who^ 
acccpting  thcm,  but  having,  upon  fuing  out  thc  writ,  given 
J>lcdges  to  profecutc  his  fuit,  which  he  endangers  if  he  now 
deferts  it  without  licence,  he  thercfore  applies  to  the  court 
£or  lcave  to  makc  thc  mattcr  up.  This  leave  is  readily  grantcd^ 
but  for  it  thcre  is  alfo  another  finc  due  to  the  king  by  his  pre- 
xogative  which  is  an  ancient  Tcvcnue  of  the  crown,  and  is 
callcd  the  kin^sjllvery  or  fometimes  the  pojlfiney  with  rcfpeil 
to  thc  prtmer  fine  before-mcntioncd.     And  it  is  as  much  as 
xStL^  ^mer  fincy  and  half  as  much  more,  or  ten  (hillings  for 
evcry  five  marks  of  land ;  tbat  is,threc  twentieths  of  thc 
fuppofcd  annual  valuc  *• 

3,  Next  comcs  the  concordy  or  agrccment  itfelf  ^,  aftcr 
leave  obtaincd  from  thc  court ;  which  is  ufuall^  an  acknow- 
Icgemcnt  from  the  deforciants  (or  thofe  who  kecp  the  other 
out  of  pofTeflion)  that  thc  lands  in  queftion  arc  the  right  of 
the  complainant.  And  from  this  acknowlegcmcnt,  or  re- 
cognition  of  right,  the  party  levying  the  finc  is  called  the 

t'  A  fine  may  alfo  be  levied  on  a  writ  vafal  had  commenced  a  fuit  m  tbe  lord*^s 

of  fttijnef  of  warrantia  chartae,  or  de  court,  he  could  oot  abandon  it  without 

cenfuetudMut  et  fervitiis.     (Fiach.  L.  leave  ;   leit  Aie  lord  fhould  be  depriTed 

ajS.)  of his  perquifites  for  dcciding  the  caufe. 

v  See  appendix.  t^o.  IV.  §.  i.  (Robertfon.  Cha.  V.  i*  31O 

u  2  Inft.  511.  *  5  Rep.  39.     »  Inft.  511.     Sut, 

V  Append.  No.  IV.  §*,U«     In  ihc  32  Geo.  II.  c.  14* 

lUncsofftrid  feodal  junfdicTion,   if  a  Tf  Appcad.  N».  IV.  §•  3* 

r  cognizor^ 
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€ognizorf  and  he  to  whom  it  is  levied  the  cognizu.  This  ac- 
knowlegement  muft  be  made  either  openly  in  the  court  of 
common  pleaSj  or  before  the  lord  chief  juftice  of  that  court; 
or  elfe  before  one  of  the  judges  of  that  court,  or  two  or 
more  commiffioners  in  the  country,  cmpowered  by  a  fpe-* 
cial  authority  called  a  writ  of  dedimus  poteftatem  ;  which 
judges  and  commiflioners  are  bound  by  ftatute  i8  £dw.  L 
ft.  4.  to  take  care  that  the  cognizors  be  of  full  age,  ibund 
memory,  and  out  of  prifon.  If  there  be  any  feme-covert 
among  the  cognizors,  ihe  is  privately  examined  whether 
(he  does  it  willingly  and  freely^  or  by  compuliion  of  her 
huiband* 

By  thefe  ads  aU  the  eiTential  parts  of  a  fine  are  com- 
pleted  :  and,  if  the  cognizor  dies  the  next  moment  after  the 
£ne  is  acknowleged,  provided  it  be  fubfequent  to  the  day  on 
which  the  writ  is  made  returnable  %  ftill  the  fine  ihall  be 
carried  on  in  all  it's  remaining  parts :  of  which  the  next  i$ 

4.  The  note  of  the  fine  ' :  which  is  only  an  abftrafb  of 
the  writ  of  covenant,  and  the  concord ;  naming  the  parties, 
the  parcels  of  land,  and  the  agreement.  This  muft  be 
cnrolled  of  record  in  the  proper  oifice,  by  dire£tion  of  the 
ftatute  5  Hen.  IV.  c.  14. 

5.  The  fifth  part  is  ihtfoot  of  the  fine,  or  conclufion  of 
it :  which  includes  the  whole  matter,  reciting  the  parties, 
day,  year,  and  place,  and  before  whom  it  was  acknowleged 
or  levied  ^.  Of  this  there  arc  indentiires  made,  or  engrofTed^ 
at  the  chirographer's  oifice,  and  delivered  to  the  cognizor 
and  the  cognizee  ;  ufually  beginning  thus,  ^^  haec  ejl  finalis^ 
^  concordia,  this  is  the  iinal  agreement,"  and  then  rcciting 
the  whole  proceeding  at  length.  And  thus  the  fine  is  com- 
pletely  levied  at  common  law. 

Bt  feveral  ftatutes  ftill  more  folemnities  are  fuperadded,  in 
order  to  render  the  fine  more  univerfally  public,  and  Icf$ 
liable  to  be  levied  by  fraud  or  covin.  And,  firft,  by  27  Edw.I, 

s  Comb.  71.  ^  JiiJ,  §.  5. 

•  Appead.  N».  IV.  J.  4. 

c.  r. 
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c*  I.  thc  note  of  the  fine  fliaH  be  openly  read  in  the  courtef 
common  pleas,  at  two  fever^l  days  in  one  week,  and  durin^ 
fucb  xeadmg  all  pleas  ftiall  ceafe.  By  5  Hen.  IV.  cr  14.  and 
23  Eliz.  c,  3.  all  the  proceedingd  on  fines,  either  at  thc'  timc 
of  acknowlegement,  or  previous^  or  fubfequent  thereto,  {haU 
be  enroUed  of  record  in  the  court  of  common  pleas.  Bj 
I  Ric*  III.  c.  7*  confirmed  and  enforced  by  4  Hen.  VII, 
c.  24.  tbe  fine,  after  engrofTment,  ihall  be  openly  read  and 
proclaioied  in  court  (during  which  all  pleas  fhall  ceafe)  fix« 
teen  times ;  viz^  four  times  in  the  term  in  which  it  is  znadet 
and  four  times  in  each  of  the  three  fucceeding  terms  ;  which 
is  reduced  to  once  in  each  term  by  3 1  Eliz.  c.  2*  and 
thcfe  proclamations  are  indorfed  on  the  back  of  the  record '. 
Itis  alfo  enafted  by  23  Eliz.  c.  3.  that  the  chirographer' of 
fihes  fliall  every  term  write  out  a  table  of  the  fines  levied  in 
each  county  in  that  term,  and  fliall  afiix  them  in  fome  opci» 
part  of  the  court  of  common  pleas  all  the  next  tcrm  :  anrf 
fliall  alfb  deliver  the  contents  of  fuch  table  to  the  flierilF  of 
every  county,who  fliall  at  the  next  aflifes  fix  the  fame  in  fome 
open  place  in  the  court,  for  the  more  public  notoriety  o£ 
the  fine.  , 

2.  FiNES,  thus  levied,  are  of  four  kinds.  i.  What  in 
our  law  French  is  called  a  fine  "fi^r  cognizatice  dedroity  comc 
**  ceo  que  il ad defon  done ;^  or,  a  fine  upon  acknowlegement 
cf  the  right  of  the  cognizee,  as  that  which  he  hath  of  the 
gift  of  the  cognizor  "*.  This  is  the  befl  and  furefl  kind  o£ 
fine  ;  fbr  thereby  the  deforciant,  in  order  to  keep  his  cove« 
nant  with  the  plaintiflv  of  conveying  to  him  the  lands  in 
queflion,  and  at  the  fame  time  to  avoid  the  formality  of  an 
aclual  feoffment  and  livery,  acknowleges  in  court  a  former 
feofitnent,  or  gift  in  poflefFion,  to  have  been  made  by  hun 
to  the  plaintifF.  This  fine  is  therefore  faid  to  be  a  feoffment 
of  record  j  the  livery,  thus  acknowleged  in  court,  being  equi- 
valent  to  an  aftual  livery :  fo  that  this  afTurance  is  rathet  a 
confeflion  of  a  formerconveyance,  than  a  conveyancc  now  ori- 
ginally  made ;  for  the  deforciant,  or  cognizor,  acknowlegesj 

c  Appendix.  No.  IV.  ^.6. 

4  ThJs  is  Lhat  fort,  of  whlch  aireKainple  is  glvcn  ia  the  appendiXj  N<>.  IV. 
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€ogmfcitj  the  right  to  be  in  the  plaintifF,  or  cognizee,  as  that 
which  he  hath  defon  donej  of  the  proper  gift  of  himfelf,  the 
cognizor.  2.  A  fine  "yJ/r  cognizance  de  droit  tantum^^  or, 
upon  acknowlegement  of  the  right  mcrely;  not  with  thc 
circumftance  of  a  preceding  gift  from  the  cognizor.  This 
is  commonly  ufed  to  pafs  a  reverftonary  intereft,  wbich  is  in 
the  cognizor.  For  of  fuch  reverfions  there  can  be  no  feofF- 
ment,  or  donation  with  livcry,  fuppofed ;  as  the  pofTefEon 
during  the  particular  eftate  belongs  to  a  third  perfon  '.  It 
is  worded  in  this  manner  ;  **  that  the  cognizor  acknowleges 
**  the  right  to  be  in  the  cognizee  j  and  grants  for  himfelf  and 
**  his  heirs,  that  the  reverfion,  after  the  particular  eftate  de- 
«  termines,  fhall  go  to  the  cognizee  V  y  K  fmt  ^^ fur  concef'* 
**  ^/"  is  where  the  cognizor,  in  order  to  make  an  end  of  dif- 
putes,  though  he  acknowleges  no  precedent  right,  yet  granta 
to  the  cognizee  an  cftate  de  novoy  ufually  for  life  or  years, 
by  way  of  fuppofed  compofition.  And  this  may  be  done  re- 
ferving  a  rent,  or  the  like  :  for  it  operates  as  a  new  grant  K 
4.  A  fine,  ^^fur  done^  g^^^ty  et  rendery*  is  a  doublc  fine, 
comprehending  the  fine  fur  cognizance  de  droit  come  ceoj  ilfc» 
and  the  fintfur  conceffit :  and  may  be  ufed  to  create  particu- 
lar  limitations  of  eftate  :  whereas  the  fine  fur  cognizance  de 
droit  cum  ceoy  is^c*  conveys  nothing  but  an  abfolute  eftatc, 
cither  of  Inheritance  or  at  leaft  of  freehold  **.  Jn  this  laft 
fpecies  of  fine,  the  cognizee,  after  the  right  is  acknowleged 
to  be  in  him,  grants  back  again,  or  renders  to  the  cognizor, 
or  perhaps  to  a  ftranger,  fome  other  eftate  in  the  premifes. 
But,  in  general,  the  firft  fpecies  of  fine,  fur  cognizance  de 
droit  come  ceoy  ^c»  is  the  moft  ufed,  as  it  conveys  a  clean 
and  abfolute  freehold,  and  gives  the  cognizee  a  feifin  in  law, 
without  any  aftual  livery ;  and  is  thercfore  called  a  fijie 
executed,  whereas  the  others  are  but  executory. 

3.  We  are  next  to  confiderthe  ySrr^  and  effeSl  of  a  finc. 
Thefe  principally  depend,  at  this  day, 'on  the  common  law, 
and  the  two  ftatutes,  4  Hen.  VII.  c.  24.  and  32  Hen.  VIIL 
c.  36.    The  antient  common  law,  with  refpeft  to  this  point, 

e  Moor.  629.  %  Weft.  p.  2.  §.  66« 

f  Well.  Symb.  p.  2.  §.  95«  ^  Salk.  340. 
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is  very  forcibly  declared  by  the  ftatute  i8  Edw.  I.  m  thefe 
words.  "  And  the  rcafon,  why  fuch  folemnity  is  rcquired 
<*  in  the  pafling  of  a  fine,  is  this  ;  becaufe  the  fine  is  fo  high 
*<  a  bar,  and  of  fo  great  force,  and  of  a  nature  fo  powcrfui 
«  in  itfclf,  that  it  precludes  not  only  thofe  which  are  parties 
««  and  privies  to  the  fine,  and  their  heirs,  but  all  other  pcr- 
««  fons  in  the  world,  who  are  of  fuU  age,  out  of  prifon,  of 
«<  found  memory,  and  within  thc  four  feas,  the  day  of  the 
«<  finc  levied ;  unlefs  they  put  in  their  claim  on  thc  foot  ^  of 
"  the  fine  within  a  year  and  a  day."  But  this  doftrine,  of 
barring  the  right  by  mfi^lainty  was  abolifhed  for  a  time  by  a 
ftatute  made  in  34  Edw.  III.  c.  16.  which  admitted  perfons 
to  claim,  and  falfify  a  fine,  at  any  indefinitc  diftancc  * : 
whereby,  as  fir  Edward  Cokc  obferves  \  great  contentioft 
arofe,  and  few  men  were  furc  of  thcir  poiTeflions,  till  the  par- 
liament  held  4  Hcn.  VII.  reformcd  that  mifchief,  and  excel- 
lciitly  moderated  between  the  latitude  givcn  by  thc  ftatute 
and  thc  rigour  of  the  common  law.  For  the  ftatutc,  then 
made ',  reftorcd  thc  doftrine  of  non-claim ;  but  cxtended  thc 
timc  of  claim.  So  that  now,  by  that  ftatute,  thc  right  of  all 
ftrangers  whatfoevcr  is  bound,  unlcfs  they  make  claim,  by 
way  of  aftion  or  lawful  entry,  not  within  one  year  and  s 
day,  as  by  the  common  law,  but  -withinjive  ycars  after  pro- 
clamations  made :  exccpt  femc-coverts,  infants,  prifoners, 
•pcrfons  bcyond  the  feas,  and  fuch  as  arc  not  of  whole  mind  5 
who  have  five  ycars  allowed  to  them  and  their  heirs,  after 
ihe  death  of  thcir  huft)ands,  thcir  attaining  full  agc,  reco- 
Tcring  thcir  liberty,  rcturning  into  England,  or  bcing  rcftor- 
cd  to  their  right  mind. 

It  fccms  to  havc  bfccn  the  intcntion  of  that  poHtic  princc, 
king  Henry  VII,  to  have  covcrtly  by  this  ftatute  extended 
fines  to  havc  bccn  a  bar  of  eftates  tail,  in  ordcr  to  unfetter 
the  morc  cafily  the  cftatcs  of  his  powerful  nobility,  and  lay 

^  5vr/<i/>iVasitisintheCottonMS.'  entry  on  thclands.     4.  By  qontinQal 

and  not  pur  U  pait  as  printed  by  Ber-  claim.   2  Inil.  518.   Tbe  fecond  is  oot 

thelet  tod  in  2  Inft.  511.     There  were  now  in  force  under  the  ftatute  of  Heory 

then  four  meihoJs  of  claiming,  fo  as  to  VII. 
avoid  being  concluded  by  a  ftne:   i.  By         1  Litt.  §.  441. 
a£tion.  2.  By  entring  fuch  clajm  on  the        k  2  Inft.  518. 
record  at  the  foot  of  the  fine.    3.  By        1  4  Hen.  VII.  q^tj^    Seepage  ji8. 
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them  more  open  to  alienations  ;  .being  well  aware  that  power 
\5rill  always  accompany  property.  But  doubts  having  arifen 
whether  they  could,  by  mere  implication,  be  adjudged  a  fuf- 
ficient  bar,  (which  they  were  exprefsly  declared  not  to  bc  by ' 
the  ftatute  de  donisj  the  ftatute  32  Hen.  VIII.  c.  36.  wa» 
thereupon  made  ;  which  removes  all  difiiculties,  by  declaring 
that  a  fine  levied  by  any  perfon  of  fuU  age,  to  whom  or  to 
whofe  anceftors  lands  have  been  entailed,  ftiall  be  a  perpe- 
tual  bar  to  them  and  their  heirs  claiming  by  force  of  fuch 
cntail :  unlefs  the  fine  beieyied  by  a  woman  after  thc  death 
of  her  huft»and,  of  lands' wnich  were,  by  the  gift  of  him  or 
his  anceftors,  afligned  to  her  in  tail  for  her  jointurc  °* ;  or 
unlefs  it  be.of  landa  entaiied  by  a£b  of  parliament  or  lettCrs 
patent,  and  whereof  the  reverfion  belongs  to  thc  crown. 

From  this  view  of  the  common  law,  regulated  by  thefc 
ftatutes,  it  appears,  that  a  fine  is  a  folemn  convcyance  on 
record  from  the  cognizor  to  the  cognizee,  and  that  the  per- 
fons  bound  by  a  finc  are  pfirties,  privies,  ^n^Jlrangers. 

The  parties  are  either  the  cognizors,  or  cognizees ;  and 
thefe  are  immediately  concluded  by  the  fine,  and  barred  oE 
any  latent  right  thcy  might  haye,  even  though  under  the  le- 
gal  impediment  of  coverture.  And  indeed,  as  this  is  almoft 
the  only  aft  that  z  feme-coverty  or  married  woman,  is  per- 
mitted  by  law  to  do,  (and  that  becaufe  flic  is  privately  exa- 
jnined  as  to  her  voluyitary  confent,  which  removes  the  gene- 
ral  fufpicion  of  compulfion  by  her  hufljand)  it  is  thereforc 
the  ufual  and  almoft  the  Only  fafe  method,  whereby  flie  can 
join  in  the  fale,  fettlement,  or  incumbrance,  of  any  eftate. 

Privies  to  a  fine  are  fuch  as  are  any  way  related  to  the 
}>arties  who  levy  the  fine,  and  claim  under  them  by  any  right 
of  blood,  or  other  right  of  reprefentation.  Such  as  are  the 
heirs  general  of  the  cognizor,  the  iflue  in  tail  fince  the  fta- 
tute  of  Henry  the  eighth,  the;  vendee,  the  devifee,  apd  ali 
others  who  muft  make  title  by  the  perfons  who  levicd  the  fine. 
f  or  the  a£t  of  the  anccftor  fliall  bind  the  heir,  and  tlie  a£t 

m  See  iUtate  11  Hen.  VII.  c.  iq. 
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of  thc  principal  his  fubftitutc,  or  fuch  as  claim  under  any 
conveyancc  made  by  him  fubfequent  to  the  fine  fo  levied  ". 

« 

Strangers  to  a  fine  are  all  other  perfons  in  the  world^ 
except  only  parties  and  privies.  And  thefe  are  aifo  bound 
by  a  fincy  unlefs,  within  five  years  after  proclamations  made» 
they  interpofe  their  claim ;  provided  they  are  under  no  legal 
impedimentsi  and  have  then  a  prefent  intereft  in  thc  eftate* 
The  impediments,  as  hath  beforc  been  faid,  are  coverture, 
infancy,  imprifonmcnt,  infanity,  and  abfence  beyond  fea :  and 
perfons,  who  are  thus  incapacltated  to  profecute  their  rightSy 
have  five  ye^rs  allowed  them  to  put  in  tbeir  claims  after  fuch 
impediments  are  removed.  Perfons  alfo  that  havc  not  a 
prefent,  but  a  future  intereft  only,  as  thofc  in  rcmainder  or 
reverfion,  have  five  years  allowed  them  to  claim  in,  from 
the  time  that  fuch  right  accrues  **.  And  if  within  that  time 
they  negleft  to  claim,  or  (by  the  ftatute  4  Ann.  c.  16.)  if 
•they  do  not  bring  an  a£tion  to  try  the  right,  within  one  year 
after  making  fuch  claim,  and  profecute  the  famc  with  cflfeft, 
all  perfons  whatfoever  are  barred  df  whatever  right  thcy  may 
have,  by  forcc  of  the  ftatutc  of  non-claim. 

BuT,  in  order  to  makc  ^  fine  of  any  avail  at  all,  it  is  nc* 
ceflary  that  the  partieyfliould  have  fome  intereft  or  eftate  in 
the  lands  to  be  afFe£tcd  by  it.  Elfc  it  were  pofilble  that  two 
ftrangers,  by  a  mere  confederacy>  might  without  any  rifque 
defraud  thc  owners  by  levying  fines  of  their  lands  -,  for  if 
the  attempt  be  dlfcovered,  they  can  be  no  fuiFerers,  but  muft 
only  remain  injlatu  quo:  whereas  if  a  tenant  for  life  lcvics 
a  fine,  it  is  an  abfolute  forfeiture  of  his  eftate  to  the  rcmain*^, 
der-man  or  reverfioner  ',  if  claimed  in  proper  time.  It  is 
not  therefore  to  bc  fuppofed  that  fuch  tenants  will  freque;ntlf 
run  fo  great  a  hazard ;  but  if  they  do,  and  the  claim  is  not 
duly  made  within  five  ycars  after  their  rcfpeftive  terms  ex- 
pire ',  thc  cftatc  is  for  cver  barred  by  it.  Yet  where  ^ 
ftranger,  whofe  prefumption  cannot  thus  be  puniflied,  ofii-^ 
cioufly  interferes  in  an  eftate  which  in  no  wife  belongs  to  himt 

a  3  Rep.  87.  P  niH,  »51. 
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his  fine  is  of  no  tS^^ ;  and  may  at  any  time  be  fet  afide 
(unlefs  by  fuch  as  are  parties  or  privies  thereunto ')  by  plead- 
ing  that  ^^  partes  finis  nihil  hahueruni^^  .-Anid,  even  if  a  tc- 
nant  for  years,  who  hath  only  a  cljplt61  intereft,  and  no  free- 
hold  in  the  land,  levies  a  fine,  it  operates  nothing,  but  is  lia- 
able  to  be  defeated  by  the  fame  plea  •.  Wherefore,  when  a 
lelTee  for  years  is  difpofed  to  levy  a  fine,  it  is  ufual  for  him  to 
make  a  feofFment  firft,  to  difplace  thc  eftate  of  the  rever- 
fioner  %  and  create  a  new  freehold  by  difleifin.  And  ^^us  much' 
for  the  conveyance  or  affurance  by  fine :  which  not  only, 
like  other  couveyances,  binds  the  grantor  himfelf,  and  his 
heirs ;  but  alfo  all  mankind,  whether  concemed  in  the  tranf- 
fer  or  no,  if  they  fail  to  put  in  their  claims  within  the  tin>c 
allotted  by  law. 

IV.  The  fourth  fpecics  of  aflurance,  by  matter  of  rccord, 
is  a  common  recovery.  Conceming  the  original  of  which  it 
was  formerly  obferved%  that  common  recoveries  werein- 
vented  by  the  ecclefiaftics  to  eiuae  the  ftatutes  df  mortmain  ; 
and  afterwards  encouraged  by  the  fineflc  of  thc  courts  of 
law  in  12  Edw.  IV.  in  order  to  put  an  end  to  all  fettered 
inheritances,  and  bar  not  only  eftates-tail,  but  alfo  all  re- 
mainders  and  reverfions  expeftant  thereon.  I  am  now  there* 
fore  only  to  confider,  'firft,  the  naiure  of  a  common  rego- 
tery  ;  and,  fecondfy,  Wsjorce  and  effe^, 

I.  And,  firft,  the  nature  of  it;  or  what  a  common  re- 
#overy  is.  A  common  recovcry  is  fo  far  like  a  fine,  that  it 
is  a  fuit  or  a£lion,  eithcr  a£lual  or  fi£titious  :  and  in  it  the 
lands  are  recovered  againft  the  tenant  of  the  freehold ;  which 
recovery,  being  a  fuppofed  adjudication  of  the  right,  binds 
all  perfons,  and  vefts  a  frcc  and  abfolutc  fee-fimple  in  the 
Tccovcror.  A  recovery  therefore  being  in  the  nature  of  an 
a£tion  at  law,  not  immediately  compromifed  like  a  fine,  but 
carried  on  through  every  regular  ftage  of  proceeding,  I  am 
greatly  apprehenfivc  that  it's  form  and  method  will  not  be 
cafily  undcrftood  by  thc  ftudent,  who  is  not  yct  acquainted 

> 

r  Hob.  334.  t  Hardr.  402.     3  Lev.  52« 
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with  the  courfe  of  judicial  proceedings ;  whlch  cannot  be 
thoroughly  explained,  till  treated  of  at  large  in  the  third 
book  of  thcfe  commentaries.  However  I  fhall  cndeavour  to 
ftate  it*s  nature  and  progrefs,  as  clearly  and  concifely  as  I 
can ;  avoiding,  as  far  as  pofTible,  all  technical  terms,  and 
phrafes  not  hitherto  interpreted. 

Let  us,  in  the  firft  place,  fuppofe  David  Edwards  ^  to 
be  tenant  of  the  freehold,  and  defirous  to  fufFer  a  common 
recovery,  in  order  to  bar  all  entails,  remainders,  and  rever- 
fions,   and  to  convey  the  fame  in  fee-fimple   to   Francis 
Golding.     To  eiFecl  this,    Golding  {s  to  bring  an  a£lion 
againft  him  for  the  lands ;  and  he  accordingly  fues  out  a 
writ,  called  a  praecipe  quod  redJat,  becaufe  thofe  were  it's 
initial  or  moft  operative  words,  when  the  law  proccedings 
were  in  Latin.     In  this  writ  the  demandant  Golding  alleges^ 
that  the  defendant  Edwards  (here  called  the  tenant)  has  no 
legal  title  to  the  land  ;  but  that  he  came  into  pofleffion  of  it 
'  aftet  one  Hugh  Hunt  had  turned  the  demandant  out  of  it  \ 
l^he  fubfequent  proceedings  are  made  up  into  a  record  or 
recovery  roU  ^,  in  which  the  writ  and  complaint  of  thc  dc- 
mandant  are  firft  recited :  whereupon  the  tenant  appears, 
and  caHs  upon  one  Jacob  Morland,  who  is  fuppofed,   at; 
the  original  purchafe,  to  have  warrantcd  the  title  to  the  te- 
nant ;  and  thereupon  he  prays,  that  the  faid  Jacob  Mor-? 
land  may  bc  called  in  to  defend  the  title  which  he  fo  war- 
ranted.     This  is  called  the  voucher,  vocatio,  or  calling  of  Ja- 
cob  Morland  to  warranty ;  and  Morland  is  called  the  vouchee^ 
XJpon  this,  Jacob  Morland,  the  vouchee,  appears,  is  impkad- 
cd,  and  defends  the  title.  Whereupon  Golding,  the  demand- 
ant,  defircs  leave  of  the  court  to  impar/,   or  confcr  with 
fhe  vouchee  in  private ;  which  is  (as  ufual)  allowed  him, 
And  foon  afterwards  the  demandant,  Golding,  retums  ta 
court,  but  Morland  the  vouchee  difappears,  or  makes  default* 
Whereupon  judgment  is  given  for  the  demandant,  Golding^ 
now  called  the  recoveror,  to  recover  the  lands  in  queftion 
againft  the  tenant,  Edwards,  who  is  now  thc  recovcrce ; 

• 

^  Sce  appcndijf,  No.  V.  y  §.  2« 
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and  Edwards  has  judgment  to  recover  of  Jacob  Morland 
lands  of  equal  value,  in  recompenfe  for  the  lands  fo  war- 
ranted  by  him,  and  now  loft  by  his  default ;  which  is  agree- 
able  to  the  doftrine  of  warranty  mentioned  in  thc  preceding 
chapter  *.  This  is  called  the  recompenfe,  or  recovery  in  value^ 
But  Jacob  Morland  having  no  lands  of  his  own,  being  ufu- 
ally  the  cryer  of  the  court  (who,  from  being  frequently  thus 
vouched,  is  called  the  common  vouchee)  it  is  plain  that  Ed» 
wards  has  only  a  nominal  recompenfe  for  the  lands  fo  reco- 
vered  againft  him  by  Golding ;  which  lands  are  now  ab- 
folutely  vefted  in  the  faid  recoveror  by  judgment  of  law,  and 
feifin  thercof  is  delivered  by  the  flierifF  of  the  county.  So 
that  this  collufive  recovery  operates  merely  in  the  nature  of 
a  conveyance  in  fee^fimple,  from  Edwards  the  tenant  in  tail, 
to  Golding  the  purchafor. 

■ 

The  recovery,  here  defcribed,  is  with  ^  ftngle  voucher 
only  ;  but  fomctimes  it  is  with  doubUj  treble^  or  farther 
voucher,  as  the  exigeticy  of  thc  cafe  may  require.  And  in- 
deed  it  is  now  ufual  always  to  have  a  recovery  with  double 
voucher  at  the  leaft  :  by  firft  convgying  an  eftate  of  freehold 
to  any  indifiFerent  perfon,  againft  whom  the  praeclpe  is 
brought ;  and  then  he  vouches  the  tenant  in  tail,  who 
vouches  over  the  cymmon  vouchee  *.  For,  if  a  recovery  be 
had  immediately  againft  tenant  in  tail,  it  bars  only  fuch  eftate 
in  the  premifcs  of  which  he  is  then  aftually  feifed ;  whereas 
if  the  recovery  be  had  againft  another  perfon,  and  the  tenant 
in  tail  be  vouched,  it  bars  every  latent  right  and  interefl: 
which  he  may  have  in  the  lands  recovercd  ^.  If  Edwards 
thercfore  be  tenant  of  the  frcehold  in  poffcffion,  and  John 
Barker  be  tenant  in  tail  in  remainder,  here  Edwards  doth 
firft  vouch  Barker,  and  thcn  Barkcr  vouchcs  Jacob  Morland 
the  common  vouchcc ;  who  is  always  the  laft  perfon  vouched» 
gnd  always  makes  c^cfault :  whereby  the  demandant  Golding 
recovcrs  the  land  againft  thc  tcnant  Edwards,  and  Edwards 
recovers  a  rccompenfe  of  equal  value  againft  Barkor  the  firft 
youchee  ;  who  rccovers  the  lika  againft  Morland  the  common 

»  pag.  301.  b  Bro.  Abr^  tit,  TalU»  32  Plowd.  8, 
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vouclicc,  againft  whom  fuch  ideal  rccovcry  in  valuc  is  always 
ultunately  awardcd. 

Thxs  fuppofed  rccompenfc  in  valuc  is  the  rcafon  why  the 
ifluc  in  tail  is  hcid  to  be  barred  by  a  common  recovery.  For, 
if  the  recoveree  ftiould  obtaiu  a  recompenfe  in  lands  from 
the  common  vouchee  (which  thcre  is  a  poffibility  in  contcm- 
plation  of  law,  though  a  very  improbablc  onc,  of  his  doing) 
thefe  lands  would  fupply  the  place  of  thofe  fo  rccovercd  from 
him  by  collufion,  and  wouid  defcend  to  thc  iffuc  in  tail'. 
This  reafou  will  alfo  hold  with  cqual  forcc,  as  to  mo/i  rc- 
mainder-mcn  and  rcverfioners  ;  to  whom  thc  poffibility  will 
rcmain  and  rtvcrt,  as  a  full  recompcnfe  for  the  reality,  which 
thcy  wcrc  otherwife  entltled  to  :  but  it  will  not  ahuays  hold ; 
and  thercforc,  as  Pigott  fays  **,  .the  judgcs  havc  becn  cven 
ajiutiy  in  invcnting  other  reafons  to  maintain  thc  authority 
of  recovcries.  And,  in  particular,  it  hath  bcen  faid,  that, 
though  tie  cftate-tail  is  gone  from  the  rccoveree,  yct  it  is 
not  defiroyedy  but  only  iransferred ;  and  ftili  fubfifts,  and  will 
cvcr  continuc  to  fubfift  (by  conftru£lion  of  law)  in  the  rc- 
covcror,  his  hcirs,  and  aifigns ;  and,  as  thc  cftate-tail  fo 
continues  to  fubfift  for  cver,  the  rcmaindcrs  or  rcvcrfions 
expe£):ant  on  thc  detcrmination  of  fuch  eftate-tail  can  ncvcr 
take  place. 

• 

Tq  fuch  awkward  fliifts,  fuch  fubtile  refinements,  and 
fuch  ftrange  rcafoning,  were  our  anccftors  obliged  to  havc 
rccourfe,  in  ordcr  to  gct  thc  better  of  that  ftubborn  ftatute  df 
donis.  The  defign,  for  which  thcfe  contrivanccs  wcre  fet 
on  foot,  was  ccrtainly  laudablc  ;  thc  unrivetting  the  fetters 
of  eftates-tail,  which  wcrc  attended  with  a  lcgion  of  mifchiefs 
to  the  commonwcalth :  but,  while  wc  applaud  the  end,  we 
cannot  but  admire  the  mcans-  Our  modern  courts  of  jufticc 
have  indeed  adoptcd  a  morc  manly  way  of  trcating  the  fub- 
jedl ;  by  confidering  common  rccovcries  in  no  other  light, 
than  as  the  formal  mode  of  convcyancc,  by  which  tcnant  in 
tail  is  cnabled  to  alicnc  his  lands.  But,  fincc  thc  ill  confe- 
quenccs  of  fettercd  inheritances  are  now  generally  fcen  and 

c  Dr  &  St.  b.  I.  dul.  26»  ^  of  com.  recoY.  13,  14. 
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aUowed,  and  of  courfe  thc  utility  and  expedience  of  fetting 
thcm  at  liberty  are  apparent  j  it  hath  often  becn  wifhed,  that 
the  procefs  of  this  conveyancc  was  fhortencd,  and  rcndered 
lcfs  fubjeft  to  niceties,  by  either  totally  repealing  the  ftatute 
de  donis:  which  perhaps,  by  reviving  the  old  doArine  of  con- 
ditional  fees,  might  give  birth  to  many  litigations :  or  by 
vefting  in  every  tenant  in  tail  of  fuU  age  the  famc  abfolute 
fce-fimple  at  oncc,  which  now  he  may  obtain  whenever  hc 
pleafes,  by  the  coUufivc  fidlion  of  a  common  rccovery;  though 
this  might  poffibly  bear  hard  upon  thofc  in  remainder  or  re« 
verfion,  by  abridging  thc  chances  they  would  otherwifc  fre- 
quently  have,  as  no  recovery  can  be  fufFcred  in  the  intervala 
between  term  and  term,  which  fometimes  continue  for  ncar 
live  months  together :  or,  laftly,  by  empowering  thc  tenant 
in  tail  to  bar  the  eftate-tail  by  a  folemn  deed,  to  be  made  in 
term  time  and  cnrolled  in  fome  court  of  record;  which  is  liablfi 
to  neither  of  the  other  objeftions,  and  is  warranted  not  only  by 
the  ufage  of  our  American  colonies,  and  the  decifions  of  our 
own  courts  of  juftice,  which  allow  a  tenant  in  tail  (without  finc 
or  fecovery)  to  appoint  his  eftate  to  any  charitabU  ufe  ^,  but 
alfo  by  thc  prccedent  of  the  ftatute*^  21  Jac.  L  c,  19.  which, 
in  cafe  of  ^  bankrupt  tenant  in  tail,  cmpowers  his  commif- 
Coners  to  fell  the  eftate  at  any  timc,  by  deed  indcnted  and  cn- 
roUed.  And  if,  in  fo  national  a  concern,  thc  emoluments  of 
the  officers,  concerned  in  paffing  recoveries,  arc  thought  to 
bc  worthy  attention,  thofc  might  be  provided  for  in  the  fces 
to  be  paid  upon  each  enroUmcnt. 

a.  The  force  and  effeB  of  common  recoveries  may  appcar, 
from  what  has  been  faid,  to  be  an  abfolute  bar  not  only  of  all 
eftates  tail,  but  of  rcmainders  and  rcverfions  cxpc£lant  on  the 
determination  of  fuch  eftates.  So  that  a  tenant  in  tail  may, 
by  this  method  of  afTurancc,  convey  the  lands  hcld  in  tail  to  the 
recoveror  his  heirs  and  affigns,  abfolutely  free  and  difcharged 
of  all  conditions  and  limitations  in  tail,  and  of  all  remainders 
and  reverfions.  But,  by  ftatute  34  &  35  Hen.  VIII,  c.  20.  no 
recovery  had  againtt  tenant  in  tail,  of  the  king's  gift,  whcreof 
the  remainder  or  revcrfion  is  in  the  king,  fliall  bar  fuch  eftatc- 

e  Sce  pa^^.  376«  f  Sce  pag.  2S6. 
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tail,  or  thc  remamder  or  reverfion  of  the  crown.  And  by  thc 
ftatute  1 1  Hen.  VII.  c.  20.  no  woman,  after  her  hu{band's 
death,  (hall  fufFer  a  recovery  of  lands  fettlcd  on  her  by  her 
hufband,  or  fettled  on  her  hufband  and  her  by  any  of  his  an-* 
ceftors.  And  by  ftatute  14  Eliz.  c.  8.  no  tenant  for  life,  of 
any  fort,  can  fufFer  a  recovery,  fo  as  to  bind  them  in  remain- 
der  or  reverfion.  For  which  reafon,  if  there  be  tenant  for  life, 
with  remainder  in  tail,  and  other  remainders  over,  and  the 
tenant  for  life  is  defirous  to  fufFer  a  valid  recovery;  either  he, 
or  the  tenant  to  the  praecipe  by  him  made,  muft  vouch  the  re- 
mainder-man  in  tail,  otherwife  the  recovery  is  void :  but  if  he 
does  vouch  fuch  remainder-man,  and  he  appears  and  vouche$ 
the  common  vouchee,  it  is  then  good  5  for  if  a  man  be  vouched 
and  appears,  and  fufiers  the  recovery  to  be  had  againft  the 
tenant  to  the  praecipe^  it  is  as  efFe<H:ual  to  bar  the  eftate-tail 
^s  if  he  himfelf  werc  the  recoveree  ^ 

In  all  recoveries  it  is  neceflary  that  the  recoveree,  or  tenant 
to  the  praecipey  as  he  is  ufually  called,  be  aftually  feifed  of  the 
freehold,  elfe  the  recovery  is  void  s.  For  all  aflions,  to  recover 
the  feifin  of  lands,  muft  be  brought  againft  the  aftual  tenant 
cf  tlie  freehold,  elfe  the  fuit  will  lofe  it's  eflFefti  fince  the  free-» 
hold  cannot  be  recovered  of  him  who  has  it  not.  And,  though 
thefe  recoveries  are  in  themfelves  fabulous  and  fiftitious,  yct 
it  is  neceflary  that  there  bc  aEiores  fahulaey  properly  qualified. 
But  the  nicety  thought  by  fome  modern  praftitioners  to  be  re- 
quifite  in  conveying  the  legal  freehold,  in  order  to  make  a  good 
tenant  to  the  praecipef  is  removed  by  the  provifions  of  the  fta- 
tute  14  Geo  II.  <:.  20.  which  ena£ts,  with  a  retrofped:  and 
conformity  to  the  antient  rule  of  law  ^,  that,  though  the  legal 
ireehold  be  vefted  in  leflTees,  yet  chofe  who  are  entitled  to  the 
next  freehold  eftate  in  remainder  or  reverfion  may  make  a  good 
tenant  to  the  praecipe; — that,  though  the  deed  or  fine  which 
creates  fuch  tenant  be  fubfequent  to  the  judgment  of  recovery^ 
yct,  if  it  be  in  the  fame  term,  thc  recovery  fhall  be  valid  ia 
law; — and  that,  though  the  recovcry  itfclf  do  not  appear  to  be 
cntered,  or  bc  not  regularly  cntered,  on  record,  yet  the  dced 

9  Salk.  571.  k  Pigott*  41,  <^£-.    4  Burr.  1.  115. 
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to  make  a  tenant  to  the  praectpe^  and  declare  the  ufed  of  the 
jrecovery,  fhall  after  a  pofleflion  of  twenty  years  be  fufficient 
evidence,  on  behalf  of  a  purchaforfor  valuable  confideration^ 
that  fuch  recovery  was  duly  fufi^ered.  And  this  may  fuffice 
to  give  the  ftudent  a  general  idea  of  common  recoveries,  the 
Jaft  fpecies  of  aflTurances  by  matter  of  record, 

Before  I  conclude  this  head,  I  muft  add  a  word  concem- 
ing  deeds  to  ieady  or  to  declarcy  the  ufes  of  fines,  and  of  reco- 
veries.  For  if  they  be  levied  or  fufl^ered  without  any  good 
confideration,  and  without  any  ufes  declared,  they,  like  other 
conveyances,  enure  only  to  the  ufe  of  him  who  levies  or  fuf- 
fers  them  *.  And  if  a  confideration  appears,  yet  as  the  moft 
ufual  fine,  ^^  fur  eognizance  de  droit  come  ceoy  iffcJ*  conveys  an 
abfolute  eftate,  without  any  Kmitations,  to  thecognizecj  and 
as  common  recoveries  do  the  fame  to  the  recoveror,  thcfe  af- 
furances  could  not  be  made  to  anfwer  the  purpofe  of  family 
fettlements,  (wherein  a  variety  of  ufes  and  defignations  is  very 
cften  expedient)  unlefs  theirforce  and  efieft  werefubjefted  to 
the  direGion  of  other  more  complicated  deeds,  wherein  parti- 
cular  ufes  can  be  more  particularly  exprefled.  The  fine  or 
recovery  itfelf,  like  a  power  once  gained  in  mechanics,  may 
be  applied  and  direfted  to  give  efficacy  to  an  infinite  variety 
of  movements,  in  the  vaft  and  intricate  machine  of  a  volu-i 
jninous  family  fettlement.  And,  if  thefe  deeds  are  made  pre- 
viovLS  to  the  fine  or  recovery,  they  are  called  deeds  to  lead  thc 
ufes  'f  if  fubfequent,  deeds  to  declare  tliem,  As,  if  A  tenant 
in  tail,  with  reverfion  to  himfelf  in  fee,  wouldfcttlehis  eftate 
on  B  for  life,  remainder  to  C  in  tail,  remainder  to  D  in  fee ; 
this  is  what  by  law  he  has  no  power  of  doing  effeftually,wliilc 
his  own  eftate-tail  is  in  being.  He  therefore  ufually,  after 
making  the  fettlement  propofed,  covenants  to  levy  a  fine  (or, 
if  there  be  any  intermediate  remainders,  to  fuflfer  a  recovery) 
to  E,  and  direfts  that  the  fame  ftiall  enure  to  the  ufes  in  fuch 
fettlement  mentioncd,  This  is  now  a  deed  to  lead  the  ufes 
pf  the  fine  or  recovcry;  and  the  fine  when  levied,  or  recovery 
when  fuflcred,  fliall  enure  to  the  ufes  fo  fpecified  and  no  other. 
J^or  though  E,  the  cognizee  or  rccoveror,  hath  a  fee-fimple 

i  Dyer.  iS« 
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vcded  in  himfelf  by  the  finc  ar  rccovcry ;  yct,  by  the  opera- 
don  of  this  deed,  he  becomes  a  merc  inftrumcnt  or  conduit- 
pipc,  feifed  only  to  the  ufe  of  B,  C,  and  D,  in  fucceflive  order: 
which  ufe  is  cxecuted  immediately,  by  force  of  thc  ftatute  of 
ttfes  ^.  Or,  if  a  fine  or  recovery  be  had  without  any  previous 
fcttlement,and  a  dced  be  ajiemvards  made  betwcen  the  parties, 
declaring  the  ufes  to  which  the  fame  fliall  be  applied,  this  will 
be  equally  good,  as  if  it  had  been  exprefsly  levied  or  fuf&red 
in  confequenccofadeeddiredling  it's  operation  to  thofc  par- 
ticular  ufes.  For  by  ftatute  4  &  5  Ann.  c.  i6.  indenturesto 
dtclare  the  ufes  of  fines  and  recoveries,  made  after  the  fines 
and  recovories  had  and  fufiered,  ihall  be  good  and  effeftual  in 
law,  and  the  fine  and  recovery  (hall  enurc  to  fuch  ufes,  and 
be  cfteemed  to  be  only  in  truft,  notwithftanding  any  doubts 
that  had  arifen  on  the  ftatute  of  frauds  29  Car.  II.  c.  3.  to 
the  contrary, 

w 

*  Thls  doArine  may  perhaps  bc  imre  neccfliry,  in  order  to  har  the  eftate  tail 

cleariy  illuftraced  by  example.      In  the  of  John  Btrker,  and  the  remalnden  ex« 

deed  or  marriage  fectlement  in  thc  ap-  peftant  thereon,  that  a  recovcry  be  faf- 

fcndiz,  "N^.ll.  ^*  2.  we  may  fuppore  fered  of  che  premifes:  and  it  is  thought 

the  lands  to  hate  been  originally  fettled  proper  (forthoughufaalyitisbynomeans 

•n  Abnham  and  Ceciiia  Barker  for  life,  necefrary ;  fee  Forrefter.  167.)  that  in  or. 

lemaioder  to  John  Barker  in  tail>  wlth  der  to  make  a  good  tenant  of  the  freehold, 

«DfcrS  other  rcmainders  ovtr,   reverfion  or  tenant  to  thc  praecifty  during  the  co* 

to  Cecilia  Barker  in  fee  ;    and  now  in-  verturci  a  fine  ihould  be  ievied  by  Abra- 

tended  to  be  fcttled  to  the  feveral  ufes  ham,Cecilia,  andJohnBarker;  andthat 

therein  exprefl*ed»  vix,  to  Abraham  and  the  recovcry  itfelf  be  fuffisred  againil  thia 

Cecilia  Barker  till  the  marriage  of  John  tcnant  to  thc  fraectpe^  who  fhail  vouch 

Barker  with  Katherinc  Edwards,  and  John  Barlcer,  and  tbereby  bar  hiseftate- 

thcQ  to  John  Barker  for  life }  remainder  taii,  and  become  tenant  to  the  fee-fimplQ 

to  truftecs  to  prefcrve  the  contingent  re-  by  virtuc  of  fuck  r^covery  :  the  ufes  of 

moinders ;  femaindcr  co  his  wife  Kathe-  which  eftatc,  fo  acquired,  are  to  Ix:  tho(e 

rine  for  life,  for  her  jointure ;  remainder  expreiTed  in  this  deed.    Accordingly  the 

to  other  trufteei »  for  a  terro  of  ^ve  bpn-  partics  covcnant  to  do  thefe  fcveral  ads  \ 

dred  years  i  remainder  to  tbe  firft  and  (fecpag.viii.)  andinconfequencethere^ 

other  fons  of  the  marriage  in  tail  \   re-  of  the  fine  and  recovcry  are  had  and  fuf* 

mainder  to  the  daughters  in  taii  ;   re-  fered  (N».  IV.  and  N».  V.)  of  which 

mainderto  JohnBarkerintail;  remain-  this  conveyance  U  a  deed  to  Uad  Uw 

der  to  Ccciiia  Barker  io  fee»     Now  it  is  ufes. 
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I 

OF    ALIENATION    by    SPECIAL 

CUSTOM. 


WE  are  next  to  confider  aflunnces  by  fpccial  cuftom, 
obtaining  only  in  particular  places,  arid  relative  only 
to  a  particular  fpecies  of  real  property.  This  thcreforc  is  a 
very  narrow  title ;  being  confined  to  copyhold  lands,  and 
fuch  cuftomary  eftates,  as  arc  holden  in  antient  demefne,  or 
in  manors  of  a  (imilar  nature :  which,  being  of  a  very  pecu- 
liar  kind,  and  originally  no  more  than  tenancies  in  pure  or 
^privileged  villenage,  were  never  alienable  by  deed  ;  for,  as 
that  might  tend  to  defeat  tht  lord  of  his  figniory,  it  is  there- 
forc  a  forfeiture  of  a  copyhold  *.  Nor  arc  they  transferrable 
by  matter  of  record,  even  in  the  king's  courts,  but  only  in 
thc  court  baron  of  the  lord.  The  method  of  doing  this  13 
generally  hy  furrender :  though  in  fome  manors,  by  fpecial 
cuftom,  rccovcries  may  be  fufFered  of  copyholds  ^ :  but  thcfc 
differing  in  nothing  material  from  recovcrics  of  free  land, 
fave  only  that  they  are  not  fuffcred  in  the  king's  courts,  but 
in  the  court  baron  of  thc  manor,  I  fliall  confine  myfelf  to 
convcyances  by  furrcnder,  and  their  confequences.. 

StJKRENDER,  furfutnreddtltOy  is  the  yielding  up  of  the  cftate 
by  the  tenant  into  the  hands  of  the  lord,  for  fuch  purpofe^ 
as  in  the  furrender  are  exprcfred.  As,  it  may  be,  to  thc  ufe 
and  bchoof  of  A  and  hi§  heirs  5  to  the  ufe  of  his  own  will  $ 
Md  the  like.      The  proccfs,  in  naoft  manors,  is,  that  the 

•  Litt.  §.  74«  >  Moor.  637. 
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tenant  comes  to  the  fteward,  cither  in  court,  (or,  if 'the  cuf* 
tom  permits,  out  of  court)  or  elfe  to  two  cuftqmary  tenantd 
of  the  fame  manor,  provided  there  be  alfo  a  cuftom  to  warrant 
it;  and  tliere  by  delivering  up  a  rod,  a  glove,  or.other  fym- 
faol,  as  the  cuftom  diiiefls,  refigns  into  the  hands  of  the  lord, 
by  the  hands  and  acceptance  of  his  faid  fteward,  or  of  the 
faid*  two  tenants,  all  his  intereft  and  title  to  the  eftate ;  in 
truft  to  be  again  granted  out  by  the  lord,  to  fuch  perfons  and 
for  fuch  ufes  as.are  named  in  thc  furrender,  and  the  cuftom 
.of  the  manor  will  warrant.  If  the  furrender  be  made  out  of 
court,  then,  at  the  next  or  fome  fubfequent  court,  the  jury 
or  homage  muft  prefent  and  find  it  upon  their  oaths  ;  which 
prefcntment  is  an  information  to  the  lord  or  his  fteward  o£ 
what  has  been  tranfa£ied  out  of  court.  Immediately  upon 
fuch  furrender  in  court,  or  upon  prefentment  of  a  furrender 
made  out  of  court,  the  lord  by  liis  fteward  grants  the  famc 
land  again  to  cefiuy  que  ufe^  (who  is  fometimes,  though  rather 
impropcrly,  calied  the  furrenderee)  to  hold  by  the  antieat 
rents  and  cuftomary  fervices ;  and  thereiipon  admits  him 
tenant  to  the  copyhold,  according  to  tlie  form  and  effe<St  of 
the  furrender,  which  muft  be  exa£Uy  purfued.  And  this  is 
done  by  delivering  up  to  the  new  tenant  the  rod,  or  glove,  or 
the  like,  in  the  name,  and  as  the  fymbol,  of  corporal  feifin 
of  the  lands  and  tenements.  Upon  which  admiifion  he  pays 
a  fine  to  the  lord  according  to  thc  cuftom  of  the  manor,  and 
takes  the  oath  of  fealty. 

In  this  bricf  abftrafl:  of  the  manncrof  transferringcopyhoM 
eftates  we  may  plainly  trace  the  vifible  footfteps  of  the  feodal 
inftitutions.  The  fief,  being  of  a  bafe  nature  and  tenure,  is 
unalienable  Vithout  the  knowlegc  and  confent  of  the  lord. 
For  this  purpofe  it  is  refigned  up,  or  furrendered  into  his 
hands.  Cuftom,  and  the  indulgence  of  the  law,  which  fa« 
tours  liberty,  has  now  given  thc  tenant  a  right  to  name  hi^ 
fuccefibr ;  but  formerly  it  was  far  otherwifcrf  And  I  am  apt 
to  fufpeft  that  this  rightjs  of  much  the  fame  antiquity  with 
the*  introduftion  of  ufes  with  refpeft  to  freehold  lands  :  for 
tli^  alienee  of  a  copyhold  had  msxcl^  jusjiduciarium^  for  which 

there 
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there  was  no  remedy  at  law,  but  only  hj  ftfb-poena  in  chan- 
ceiry  ^.     When  therefore  the  lord  had  accepted  a  furrender  of 
his  tenant's  intereft,  upon  confidence  to  re-grant  the  eftate  to 
another  perfon,eJther  then  exprefsly  named  or  to  be  afterwards 
named  in  the  tenant's  will,  the  chancery  inforced  this  truft  as 
a  matter  of  confcience  -,  which  jurifdiciion,  though  feemingly 
new  in  the  time  of  Ed ward  IV  •*,  was  generally  acquiefced  in, 
as  it  opened  thc  way  for  the  alienation  of  copyholds,  as  well  as 
of  freehold  eftates,  and  as  it  rendered  the  ufe  of  them  both 
cqually  devifable  by  teftament.     Yet  even  to  this  day,  the 
new  tenant  cannot  be  admitted  but  by  compofition  with  the 
lord,  and  paying  him  a  fine  by  way  of  acknowlcgemcnt  for 
the  licence  of  alienation.    Add  to  this  the  plain  feodal  invefti- 
tUre,  by  delivering  the  fymbol  of  feifin  in  prefence  of  the  other 
tenants  in  opencourt;  "  quando  hafta  vel  aliud  corporeum  qutd^ 
•^  lihet  porrigitur  a  domino  fe  inveflituram  facere  dicente  :    quafi 
**  faltem  coram  duohus  vafallis  foiemniter  fieri  dehet  *  ;"  and,  to 
crown  thc  whole,  the  oath  of  fealty  is  annexed,  the  very  bond 
of  feodal  fubjeftion.   From  all  which  we  may  fairly  concludc, 
that,  had  thcre  been  no  other  evidcnce  of  the  faft  in  the  reii 
of  our  tenures  and  eftates,  the  very  exiftence  of  copyholds, 
and  the  manner  in  which  they  are  transferred,  would  incon- 
teftably  prove  the  very  univerfal  reception,which  this  northcrn 
fyftem  of  property  for  a  long  time  obtained  in  this  ifland;  and 
•which  communicated  itfelf,  or  at  l^aft  it*s  fimilitude,  even  to 
our  very  villeins  and  bondmen* 

This  method  of  conveyance  is  fo  efTential  to  the  nature  of 
a  copyhold  eftate,  that  it  cannot  properly  be  transferred  by 
any  other  aiTurance.  No  feofFment  or  grant  has  any  opera- 
tion  thereupon.  If  I  would  exchange  a  copyhold  eftate  with 
another,  I  cannot  do  it  by  an  ordinary  deed  of  exchangc 
at  the  common  law ;  but  we  muft  furrcnder  to  each  other's 
ufc,  and  the  lord  will  admit  us  accordingly.  If  I  would 
devife  a  copyhold,  I  muft  furrender  it  to  the  ufe  of  my  laft 
will  and  teftament ;  and  in  my  will  I  muft  declare  my  in- 

c  Cro.  Jac,  568.  e  Ptud*  /.  2.  /.  2» 

*  BrO«  Abr*  tU,  Ttnant,  ftr  cop*u  lo* 

tejition». 
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tentions^  and  name  a  devifee,  who  wUi  then  be  entitled  to 
admiflion^  A  fine  or  recovery  had  of  copyhold  lands  in  the 
king^s  court  may  indeed,  if  not  duly  reverfed,  alter  the  tenure 
of  the  bods,  and  convert  theni  into  frank  fee  S  which  is  de- 
fined  in  the  old  book  of  tenures  **  to  be  **  land  pleadable  at  the 
•*  common  law :"  but  upon  an  a£lion  on  the  cafe,  in  the  nature 
of  a  writ  of  a  dccei/^  brought  bjr  the  lord  in  the  king^s  court, 
fuch  fine  or  recovery  will  be  reverfed,  the  lord  wiU  recovcr 
his  jurifdiclion,  and  the  lands  will  be  reftored  to  their  formcr 
ftate  of  copyhold  K 

In  order  thc  more  clearly  to  apprehend  the  nature  of  this 
peculiar  aflyrance,  let  us  takc  a  feparate  view  of  it*s  feveral 
parts ;  tlie  furrender,  the  prefentmcnt,  and  the  admittance. 

I.  A  suRRENDER,  by  au  admittance  fubfequent  whercto 
the  conveyance  is  to  receive  it*s  perfc£iion  and  confirmationi 
is  rather  a  manifeftation  of  the  alienor's  intention,  than  a 
transfer  of  aiiy  intereft  in  pofleflion.  For,  till  admittance  of 
ce/}uy  que  ufe^  the  lord  taketh  notice  of  the  furrenderor  as  his 
tenant;  and  he  fliall  reccive  the  profits  of  the  land  to  his  own 
ufe,  and  fhall  difch^rge  all  fervices  duc  to  the  lord.  Yef  the 
intereft  remains  in  him  not  abfolutely,  \^MX.fub  modo;  for  hc 
cannot  pafs  away  the  land  to  any  other,  or  make  it  fubjefl; 
to  any  other  incumbrance  than  it  was  fubjed  to  at  the  timc 
of  the  furrender.  But  no  manner  of  legal  intereft  is  vefted 
in  the  nominee  before  admittance.  If  he^nters,  he  is  a  tref- 
pafler,  and  puniftiable  in  an  a£lion  of  trefpafs :  and  if  he  fur- 
renders  to  the  ufe  of  another,  fuch  furrender  is  merely  void, 
and  by  no  matter  ex  poflfaBo  can  be  confirmed.  For  tliough 
he  be  admitted  in  purfuance  of  the  original  furrender,  and 
thereby  acquircs  aftcrwards  a  fufficient  and  plenary  intereft  as 
abfolute  owner,  yet  his  fecond  furrender  previous  to  his  own 
admittancc  is  abfolutely  void  ab  initto;  becaufe  at  the  time  of 
fuch  furrender  he  had  but  a  poflibility  of  an  intereft,  and  could 
thcrcfore  transfcr  nothing :  and  no  fubfequent  admittance  can 
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make  an  z€t  good,  which  was  ab  initio  void.  Tct,  though 
upon  thc  original  furrender  the  nominee  hath  but  a  poffibility, 
it  is  however  fuch  a  poffibility,  as  may  whcnever  he  pleafcs  bc 
Tcduced  to  a  certainty  :  for  hc  cannot  either  by  force  or  fraud 
bedcprivcd  or  deluded  of  the  cfFeft  and  fruits  of  thc  furrcnder; 
but  if  the  lord  refufe  to  admlt  him,  he  is  compellable  to  do  it 
by  a  bill  in  chancery,  or  a  mandamus  ^ :  and  the  furrcndcror 
can  in  no  wifc  defeat  his  grant ;  hi^  hands  bcing  for  cvcr 
bound  from  difpofing  of  the  land  in  any  other  way,  and  his 
mouth  for  evcr  ftoppcd  from  rcvoking  or  countermanding  his 
own  deliberate  a£l  ^ 

7..  As  to  the  prefentment :  that,   by  thc  general  cuftom  of 
manors,  is  to  be  made  at  the  next  court  baron  immediately 
;  aftcr  thc  furrender  \  but  hy  fpecial  cufiom  in  fome  places  it  will 
be  good,  though  made  at  the  fecond  or  other  fubfequent  court. 
And  it  is  to  bc  brought  into  court  by  xhQfame  pcrfons  that  took 
the  furrcndcr,  and  then  to  be  prefentcd  by  the  homage;  and  in 
all  points  material  muft  correfpond  with  the  truc  tcnor  of  thc 
furrcnder  itfelf .  And  thcrcfore,  if  the  furrender  be  conditionaJ, 
and  the  prcfentment  be  abfolute,  both  the  furrender,  prefent- 
mcnt,  and  admittance  thereupon,  are  wholly  void  " :  the  fur- 
render,  as  being  nevcr  truly  prcfentcd ;  the  prefentment,  as 
being  falfe  ;  and  thc  admittance,  as  being  founded  on  fuch 
untrue  prefcntment.     If  a  man  furrcridcrs  out  of  court,  and 
dies  before  prcfentment,  and  prefentment  be  made  after  his 
dcath,  according  to  the  cuftom,  this  is  fufficicnt ".    So  too,  if 
cejluy  que  ufe  dicS  bcfore  prefentment,  yet,  upon  prcfcntment 
made  after  his  death,  his  heir  according  to  thc  cuftom  fliall  bc 
admittcd.     Thc  fame  law  is,  if  thofe,  Jnto  whofe  hands  the 
furrender  is  made,  die  bcfore  prefentmcnt;  for,upon  fufficient 
proof  in  court.that  fuch  a  furrcnder  was  madc,  th^  lord  fliall 
be  compellcd  to  admit  accordingly.    And  if*^the  fteward,  the 
tenants,  or  othcrs  into  whofc  hands  fuch  furrender  is  made, 
rcfufc  or  negleft  to  bring  it  in  tO"  be  prcfented,  upon  a  petl- 
tion  prcfcrrcd  to  the  lord  in  his  court  baron,  the  party  grievcd 
ihall  find  rcmedy.     But  if  the  lord  wil!  not  do  him  right  and 
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juftice,  he  may  fue  both  the  lord,  and  them  that  took  tfae 
furrender,  in  chancery»  and  fliall  there  find  reCef  ^ 

3*  Admitta)7CE  18  the  hft  ilagCi  or  perfe^ion,  of  copy* 
hold  aflurances.  And  this  is  of  three  forts :  firft)  an  admit- 
tance  upon  a  voluntary  grant  from  the  lord ;  fecondly,  an 
admittance  upon  furrender  by  the  former  tenant;  aiM^thirdly, 
an  admittance  upon  a  defcent  from  the  anceftor. 

In  admittanceSi  even  upon  a  voluntary  grant  from  thelord, 
whencopyhold  lands  have  efcheatedorrevertedto  him,  the  lord 
is  confidered  as  an  inftrument.  For,  though  it  is  in  his  power 
to  keep  the  lands  in  his  own  handsj»  or  to  difpofe  of  them  at  his 
pleafure^  by  granting  an  abfolute  fee-fimplcj  a  freehold^  or  a 
chattel  intereft  thcrein;  and  quite  to  change  their  nature  from 
copyhold  to  focagd  tenurc,  fo  that  he  may  well  be  reputed  their 
abfolute  owner  and  lord ;  yet  if  he  will  ftill  continue  to  dif- 
pofe  of  them  as  copyhold,  he  is  bound  to  obfcrve  the  anticnt 
cuftom  precifcly  in  every  point,  and  can  neither  in  tenure  nor 
eftate  introduce  any  kind  of  alteration  j  for  that  were  to  create 
a  new  copyhold  :  wherefore  in  this  refpefl  the  law  accountt- 
him  cuftom's  inftrument.  For  if  a  copyhold  for  life  falls  into 
thc  Iord'8  hands,  by  the  tenant*s  death,  though  the  lord  may 
deftroy  the  tenure  and  enfranchife  the  land,  yet  if  he  grants 
it  out  again  by  copy,  he  can  neither  add  to  nor  diminifli  thc 
antient  rent,  nor  make  any  the  minuteft  variation  in  other 
refpeds  ?  \  nor  is  the  tcnant^s  eftatc,  fo  granted,  fubjefl  ta 
any  charges  or  incumbrances  by  the  lord ''. 

In  admittances  uponyirr^iwirr  of  another,  thelord  is  to  no 
intent  reputed  as  owner,  but  whoUy  as  an  inftrument':  and 
the  tenant  admitted  fliall  likewife  be  fubjeft  to  no  charges  or 
incumbrances  of  tlie  lord ;  for  his  claim  to  thc  eftate  is  folcly 
under  him  that  made  the  furrender '. 

And,  as  in  admittances  upon  furrenders,  fo  in  admit* 
tances  upon  defcents  by  the  death  of  the  anceftor,  the  lord 
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18  ufed  as  a  mere  inftrument ;  and,  as  no  manner  of  intereft 
pafles  into  him  by  the  fiirrender  dr  the  deatti  of  his  tenant^ 
fo  no  intereft  pafies  out  of  him  by  the  ^(k  of  admittance. 
And  therefore  neither  in  the  one  cafe,  nor  the  other,  is  any 
refpe£k  had  to  tbe  quantity  or  quality  of  the  lord^s  eftate  in  the 
manor.  For  whether  he  be  tenant  in  fee  or  for  years»  whether 
he  be  in  pofleffion  by  right  or  by  wtong,  it  is  not  material  ^ 
fince  the  admittances  made  by  him  ihall  hot  be  impeached 
on  account  of*hi8  title,  becaufe  they  are  judicial,  or  rather 
minifterial,  a£ts,  lyhich  erery  lord  in  pofTeflion  is  bound  to 
perform  \ 

m 

ADitflTTAMi&E^»  hoWcv6tf  Upoil  furrendef  differ  from 
admittances  upon  defcent  in  this  i  that  by  furrender  nothing 
is  vefted  in  cefiuv  que  ufe  before  admittance,  no  more  thaii 
in  voluntary  admittances ;  but  upon  defcent  the  heir  is 
tenant  by  copy  immediately  upon  the  death  of  his  anceftor  1 
not  indeed  to  all  intents  and  purpofes,  for  he  cannot  be 
fwom  on  the  homage  nor  maintain  axi  a£lion  in  the  lord's 
court  as  tenant ;  but  to  moft  intents  the  law  taketh  notice 
of  him  as  of  a  perfe£l  tenant  of  the  land  inftantly  upon  the 
death  of  his  anceftor,  efpecially  where  he  is  cbncerned  with 
any  ftrangen  He  may  enter  into  the  land  before  admit'< 
tance  ;  may  take  the  profits  \  may  punifti  any  treipafs  done 
upon  the  ground* ;  nay>  upop  fatisfying  the  lord  for  his 
fine  due  upon  the  defcent^  may  furrender  into  the  hande  of 
the  lord  to  whatbver  ufe  he  pleafes.  Fof  A^hich  teafons  we 
may  concludci  that  the  admittance  of  an  heir  is  principally 
for  the  benefit  of  the  lord,  to  intitle  him  to  his  fine,  and  not 
fo  much  neceflary  for  the  ftrengthening  and  compleating  the 
heir^s  title*  Hence  indecd  an  obfervation  might  arife,  that 
if  tbe  benefit^  which  the  heir  is  to  receive  by  the  admittance, 
is  not  equal  to  the  charges  of  the  fine,  he  will  never  come  in 
and  be  admitted  to  his  copyhold  in  court ;  and  fo  the  lord 
may  be  defrauded  of  his  fine.    But  to  this  we  may  reply  in 
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thc  words  of  fir  Edward  Coke ",  "  I  aflurc  myfelf,  if  it 
**  were  in  the  cleftion  of  thc  heir  to  be  admitted  or  not 
**  to  be  admittcd,  he  would  be  beft  ccJntented  without 
*'  admittancc ;  but  the  cuftom  in  cvcry  manor  is  in  this 
*<  point  compulfory,  For,  cither  upon  pain  of  forfciture 
•*  of  thcir  copyhold,  or  of  incurring  fomc  grcat  pcnalty, 
**  thc  hcirs  of  copyhoidcrs  arc  inforccd,  in  cvery  manor,  to 
<^  comc  into  court  and  bc  admitted  according  to  thc  cuf- 
*<  tom,  within  a  fliort  time  aftcr  noticc  givch  of  thcir  an- 
«*  ceftor's  dcceafc." 

u  Copyh.  §.  41. 
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CHAPTER     THE    TWENTV-THIRD. 


OF  ALIENATION    by-  DEVISE. 


THE  laft  method  of  conveying  real  property,  h  by  deyifif 
or  difpolition  contained  in  a  man's  iaft  will  and  tefta* 
ment.  And,  in  cohfidering  this  fubjeft,  I  ftiall  not  at  prc- 
fent  inquire  into  the  nature  of  wills  and  teftaments,  which  are 
more  properly  the  inftruments  to  convey  perfonal  eftates;  but 
only  into  the  original  and  antiquity  of  devifing  real  eftates  by 
will,  andthe  conftru£):ion  of  the  feveral  ftatutes  upon  which 
tbat  power  is  now  founded. 

It  feems  fufficiently  clear,  that,  before  the  conqueft,  lands 
were  devifable  by  will^.  But,  upon  the  introdu£):ion  o( 
the  military  tenures,  the  teftraint  of  devifing  lands  natu«- 
rally  took  piace,  as  a  branch  of  the  feodal  do&rine  of  non- 
;dienation  without  the  confent  of  the  lord  ^,  And  fome  have 
queftioned,  whether  this  reftraint  (which  we  may  trace  even 
from  the  antient  Germans  ^)  was  not  founded  upon  truer 
principles  of  policy,  than  the  power  of  wantonly  difinheriting 
the  heir  by  will,  and  transferring  the  eftate,  through  the 
dotage  or  caprice  of  the  anceftor,  from  thofe  of  his  blood  to 
utter  ftrangers.  For  this,  it  is.alieged,  maintained  the  bal- 
lance  of  property,  and  prevented  one  man  from  growing  too 
big  or  powcrful  for  his  neighbours  j  fince  it  rarely  happens, 
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that  the  fame  man  is  heir  to  many  othen,  though  by  art  aa4 
jnanagement  hc  may  fre<]uently  become  their  devifee,  Tfaus 
the  antient  law  of  the  Athenians  dire^ed  that  the  eftate  of 
the  deceafcd  Ibouid  always  defcend  to  his  children  j  or^  on 
faiiurc  of  fineal  defcendants,  (bould  go  to  the  coUateral  re« 
lations :  which  bad  au  admirable  eSe^  in  keeping  up  equa^ 
}ity  and  preventing  tho  accumuiation  of  eftates.  But  whcQ 
3olon  "^  made  a  flight  alteration^  by  permitting  them  (though 
only  gn  faiiure  of  ifTue)  to  difpofe  of  their  lands  by  tefta^ 
mentj  and  devife  away  eftates  from  the  collateral  heir,  this 
foon  produced  ^n  excefs  of  w^alth  iafome>  and  of  poverty  iu 
othcrs :  whicb^  hj  a  natural  progr^jEon,  gril  prpduced  po« 
pular  tvimults  and  difrentions  \  and  thefe  at  length  ended  iq 
tyranny,  and  the  uttcr  extinftion  of  Uberty^  which  was 
quickly  followed  by  a  total  fubverlion  of  their  ftate  s|nd  na% 
tion,  On  the  other  baud,  it  would  now  feem  hard^  pn  ac- 
count  of  fome  abufes,  (which  are  the  natund  confequence 
o£  free  a^ency,  when  ooupled  with  huxQan  infirmity)  to  de- 
bar  the  owner  of  lands  from  diftributing  them  after  his  death» 
as  the  exigence  of  his  family  afiairs,  or  the  juftice  due  to  hls 
creditors^  may  perhaps  require.  And  this  power,  if  pru- 
dently  managed|  b^$  wit^  ^S  ^  peculiar  propriety  i  by  pre- 
venting  the  y^ry  evil  v^hich  refulte^  ^l^n^  Solon's  inftitutionj 
the  too  great  accumulation  of  property :  which  is  tbe  na« 
tural  confequenoe  of  our  dodrine  of  fucceffion  by  primo- 
f  eniturci  to  which  the  Athenians  were  ftrangers.  Of  this 
accumulation  the  ill  efFeds  were  feverely  felt  even  in  the 
feodal  times :  but  it  fliould  always  be  ftvongly  difcouraged  in 
a  commercial  country^^  whofe  welfare  depends  pn  the  number 
of  moderate  fortunes  engagcd  in  the  eztenfion  of  trade. 

HowEVER  this  bc,  vfc  find  th^t»  by  (he  common  law  of 
Sngland  fince  the  conqueft,  no  eftate>  greaterthanforterm 
pf  yeafSj  could  be  difpofed  of  by  teftament  *;  except  only  in 
jilent^  and  in  fome  antienf  burgbs,  and  a  few  particular 
m^nor^f  wher^  theirSaxon  immunitics  byfpecial  indulgenc^ 
fi|bfifted  ^     And  though  the  feodal  reftraint  on  alienations 
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by  deed  ▼anifhed  very  early,  yet  jthis  on  wills  continued  for 
fome  centuries  after  ^  from  an  apprehenfion  of  infirmity  and 
impofition  on  the  teftator  in  extremis,  which  made  fuch  d&« 
vifes  fufpicious  ^.  Befidesy  in  devifes  thcre  was  wanting  that 
general  notoriety,  and  public  defignation  of  the  fuccefibr, 
whidi  in  defcents  is  apparent  to  the  neighbourhood,  and 
which  the  fimplicity  of  the  common  law  always  required  in 
eyery  transfer  and  new  acquifition  of  property. 

BuT  when  ecclefiaftical  ingenuity  had  inrented  the  doc« 
trine  of  ufeS)  as  a  thing  diftin£t  fiom  the  land^  ufes  began  to 
be  derifed  very  frequently  ^,  and  the  devifee  of  the  ufe  could 
in  chancery  compel,  it^s  execution.  For  it  is  obferved  by 
Gilbert  j,  that,  as  the  popifh  clergy  then  generally  fate  in  thc 
court  of  chancery,  they  confidered  that  men  are  moft  liberal 
when  they  can  enjoy  their  pofleilions  no  longer :  and  there» 
fore  at  their  death  would  choofe  to  difpofe  of  them  to  thofe, 
who,  according  to  the  fuperftition  of  the  times,  could  inter* 
cede  for  their  happinefs  in  another  world.  But^  when  the 
ftatute  of  ufes  ^  had  annexed  the  poflefiion  to  the  ufe,  thefe 
ufest  being  now  the  very  land  itfelf»  became  no  longer  devi- 
fable :  which  might  have  occafioned  a  great  revolution  in 
the  law  6f  devifesi  had  not  the  ftsttute  of  wills  been  made 
about  five  years  after,  viz.  32  Hen.VIII.  c.  x.  explained  by 
34  Hen.  VIII.  c.  5.  which  enafbed,  that  all  perfons  being 
feifed  in  fee-fimple  (except  feme-coverts»  infants^  ideotf 
and  perfons  of  nonfane  memory)  might  by  will  and  teftt«- 
ment  in  writing  dcvife  to  any  otber /rf/oif,  except  to  bodies 
corporate,  two*thirds  of  their  lands»  tenements  and  here* 
ditaments^  h^Id  in  chivalry,  and  the  whole  of  thofe^eld  in 
foeage :  which  now,  through  the  alteration  of  tenures  by 
the  ftatute  of  Charles  the  fecond,  amounts  to  the  whole  of 
their  landed  property,  except  their  copyhold  tenemcnts. 

CoRPORATiONS  wcrc  cxceptcd  in  thefe  ftatutes,  to  prevent 
the  extenfion  of  gifts  in  mortmain ;  but  now,  by  conftru£iion 
of  the  ftatute  43  Eliz.  c.  4.  it  is  held,  that  a  devife  to  a  cor- 
poration  for  a  charitable  ufe  is  valid,  as  operating  in  the  nature 
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of  an  appoinimenty  rather  than  of  a  bequtfl,  And  indeed  the 
piety  of  the  judges  hath  formerly  carried  them  great  lengths 
in  fupporting  fuch  charitable  ufes  ^ ;  it  being  held  that  the 
ftatute  of  Elizabethy  which  favours  appointments  to  charities» 
fuperfedes  and  rcpeals  all  former  ftatutes  ^,  and  fupplies  all  d€^ 
fedls  of  aiTurances  "  :  and  therefore  not  only  a  devife  to  a  cor-r 
poration,  but  a  devife  by  a  copyhold  tenant  without  furrcnder-i 
ing  to  the  ufe  of  his  wili ",  and  a  devife  (nay  even  a  fettlement) 
by.tenant  in  tail  without  either  fine  or  recovery,  if  made  to  % 
charitable  ufe,  are  good  by  way  of  appointment  •. 

WiTH  regard  to  devifes  in  general,  experience  foon  flicwcd 
how  difficult  and  hazardous  a  thing  it  is,  even  in  mattcrs  of 
public  utility,  to  depart  from  the  rules  of  the  common  law^ 
which  are  fo  nicely  conftrudlcd  and  fo  artificially  conneded 
together,  that  the  leaft  breach  in  any  one  of  them  diforders 
fbr  a  time  the  texture  of  the  whole.  Innumerable  frauds  and 
perjurics  wcre  quickly  introduced  by  this  parliamentary  me- 
thod  of  inheritance  :  for  fo  loofe  was  the  conftruftion  made 
upon  this  afl:  by  the  courts  of  law,  that  bare  notes  in  the 
hand-writing  of  another  perfon  were  allowed  to  be  good  wilU 
within  the  ftatute  p.  To  remedy  which,  the  ftatute  of  frauds 
and  pcrjuries,  29  Car.  II.  c.  3.'  dire£is,  tb^t  all  devifes  of  lands 
and  ten^ements  fliall  not  only  be  in  writing,  but  figned  by  the 
teftator,  or  fome  other  perfon  in  his  prefence,  and  by  his  ex- 
prefs  direftion ;  and  be  fubfcribed,  in  his  prefence,  by  thrcc 
or  four  credible  witnefles.  And  a  folemnity-nearly  fimilar  is 
requifite  for  revoking  a  devife  by  writing ;  diough  the  fame 
may  be  alfo  revoked  by  buming,  cancelling,  tcaring,  or  obli- 
terating  thereof  by  the  devifor,  or  in  his  prefence  and  with  his 
confent :  as  likewife  tmpiiedly^  by  fuch  a  great  and  intircal- 
teration  in  the  circumftances  and  fituation  of  thc  devifor,  as 
arifes  from  marriage  and  the  birth  of  a  child ''. 

In  the  conftruftion  of  this  laft  ftatute,  it  has  been  adjudged 
that  the  teftator's  namc,  written  with  his  own  hand,  at  the 

k  Cb.  Prec.  272.  p  Dyftr.  71.     Cro.  EU«.  ioo# 

I  Gilb.  Rcp.  45,     1  P.  Wms.  248.         q  Chriftophcrv.Chriftopher.  ^ftfrr*. 

m  Duke*8  charit.  ufes.  84.  6  Jul.  1771.     Spragge  v.  Stone,  at  thc 

n  Moor.  8^0.  Cockpit,  27' Mar.  1773.    by  Wilmot, 
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beginning  of  his  will,  as,  *'  I  John  Mills  do  makc  this  my 
*•  laft  will  and  teftament,"  is  a  fufficient  (igning,  without 
jmy  name  at  the  bottom  ^ ;  though  the  other  is  the  fafer  way. 
Jt  has  alfo  been  determined,  that  though  the  witnefles  muft 
all  fee  the  tcftator  fign,  or  at  leaft  acknowlege  the  figning, 
yet  they  may  do  it  at  difierent  times  \  But  they  muft  all- 
iiibfcribe  their  names  as  witnefles  in  his  prefence^  left  by  any 
poflibility  they  ihould  miftake  the  inftrument*.  And,  in 
one  cafe  determined  by  the  court  of  king's-bench  %  thc  - 
judges  were  extremely  ftrid  in  regard  to  the  credibility,  or 
ratherthccompetency,  /of  the  witnefles :  for  they  would  not 
lallow  any  legatee,  nor  by  confequence  a  creditor,  where  the 
legacies  and  debts  were  charged  on  the  real  eftate,  to  be  a 
competent  witnefs  to  the  devife,  as  being  too  decply  con* 
cemed  in  intereft  not  to  wifli  the  eftablifliment  of  the  will ; 
for,  if  it  were  eftabliflied,  he  gained  a  fecurity  for  his  legacy 
OT  debt  from  the  real  eftate,  whereas  otherwife  he  had  no 
claim  but  on  the  perfonal  aflcts.  This  determination  how- 
cver  alarmed  many  purchafors  and  creditors,  and  threatened 
%o  fliake  moft  of  the  titles  in  the  kingdom,  that  depeiided  on 
devifcs  by  will.  For,  if  the  will  was  attefted  by  a  fervant  to 
whom  wages  were  due,  by  the  apothecary  or  attorney  whofc 
very  attendance  made  them  crcditors,  or  by  the  minifter  of 
the  parifli  who  had  any  demand  for  tithes  or  ecclefiaftical 
ducs,  (and  thefe  are  the  perfons  moft  likely  to*be  prefent  in 
the  tcftator^s  laft  illnefs)  and  if  in  fuch  cafe  the  teftator  had 
chargcd  his  r6al  cftate  with  the  payment  of  his  debts,  the  * 
whole  will,  and  every  difpofition  therein,  fo  far  as  related  to 
rcal  propcrty,  wcrc  hcld  to  be  utterly  void.  This  occafioned 
the  ftatute  25  Geo.  II.  c.  6.  which  reftored  both  thc  compe- 
tency  and  thc  crcdit  of  fuch  legatees^  by  dcclaring  void  all 
legacies  givcn  to  witneflTes,  and  thereby  removing  all  poflibi- 
lity  of  thcir  intercft  affe£ting  their  teftimony.  The.  famc 
ftatutc  likewife  eftabiiflied  the  competency  of  creditors^  by 
dircdiing  the  tcftimony  of  all  fuch  creditors  ta  be  admitted, 
but  lcaving  their  credit  (like  that  of  all  other  witneflfes)  to 

■  1  3  Lcv.  I.  »  I  p.  W«»«,  740. 
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bc  confidcTcd,  on  a  vicw  of  all  thc  circtoiiftanccs,  by  tlic  court 
and  jary  bcforc  whom  fuch  wUl  fhall  bc  cont^fted.  And  in  a 
much  latcr  cafc  "  thc  tcftimcmy  of  thrcc  witncffcs,  who  wcrc 
crcditors,  was  hcld  to  bc  fufficicntly  crediblc,  though  the  land 
was  chargcd  with  thc  payment  of  dcbts ;  and  thc  reafons  givcn 
on  the  fbrmer  dctcrmination  wcre  faid  to  bc  infufficient. 

Another  inconvcniencc  was  found  to  attend  this  ncw 
mcthod  of  conveyance  by  devifc  \  in  that  creditors  by  bond 
and  other  fpecialties,  which  TiffcGttd  thc  heir  provided  hc  had 
affets  by  defcent,  were  now  defraudcd  of  their  fecuritics,  not 
'  having  the  fame  remedy  againft  thc  d^vifee  of  thcir  debton 
To  obviatc  which,  the  ftatute  3  &  4  W*  &  M.  c.  14»  hath 
provided,  that  all  wilk,  and  teftaments,  limitations,  difpo- 
fitions,  and  appointments  of  real  cftatcs,  by  tenants  in  fcc- 
fimple  or  having  power  to  difpofc  by  will,  fliall  (as  againft 
fuch  creditors  only)  be  deemed  to  be  fraudulent  and  void  : 
and  that  fuch  creditors  may  maintain  their  afiions  jointly 
againft  both  the  heir  and  thc  devifce. 

A  wiLL  of  lands,  madc  by  the  pcrmiffion  and  undcr  the 
ccHitroI  of  thefe  ftatutes,  is  confidcred  by  the  courts  of  iaw 
oot  fo  much  in  the  naturc  of  a  teftament,  as  of  a  conveyance 
declaring  tbe  ufes  to  which  the  land  fball  be  fubjed  :  witli 
this  differcncc,  that  in  other  conveyanccs  ihtzGbialfttbfcrip^ 
tion  of  thc  witneffes  is  not  required  by  law  *^,  though  it  is 
prudent  for  them  fo  to  do,  in  ordcr  to  affift  thcir  memory 
wben  living,  and  to  fupply  their  evidcncc  wheh  dcad ;  but  in 
dtvifes  of  lands  fuch  fubfcription  is  now  abfolutely  neccffary 
by  ftatute,  in  order  to  identify  a  conveyancc,  which  in  it^s 
nature  can  ncver  be  fet  up  till  after  thc  dcath  of  the  dcvifor. 
And  upon  this  notion,  that  a  devife  affi^^ing  lands  is  mercly 
n  fpecies  of  conveyance,  is  foundcd  this  diftin&ion  bctwecn 
fuch  devifes  and  teftaments  of  perfonal  chattcla ;  diat  the  UlU 
tcr  will  opcrate  upon  whatever  the  teftator  dics  poffcffed  of, 
.  thc  former  only  upon  fuch  real  eftates  as  wcrc  his  at  thc  time 
of  cxecuting  and  publiftiing  his  will  '•    Whcrcfore  no  after* 

V  M.  31  Geo.  IL    4  Bar.  L  430.        >  i  ?•  W"*«  575*.    ix  Nfod.  148. 
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purchafed  iands  'will  pafs  under  fuch  devife  ^,  unlefsi  fubfe- 
quent  to  the  purchafe  or  contra£l  ^  tbe  devifor  republi(het 
his  wiU  \ 

We  have  now  confidered  the  feveral  fpecies  of  common 
aflTurances,  whereby  a  title  to  lands  and  tenements  may  be 
transferred  and  conveyed  from  one  man  to  another.  But^ 
before  we  conclude  this  head,  it  may  not  be  improper  to  take 
notice  of  a  few  general  rules  and  maxims,  which  have  been 
laid  down  by  courts  of  juftice,  for  the  conftru£tion  and  ez- 
pofition  of  them  all.    Thefe  are^ 

I.  That  the  conftrufbion  he/avouraUe,  and  as  near  the 
minds  and  apparent  intents  of  the  parties^  as  thc  rules  of  law 
will  admit  \  For  the  maxims  of  law  are,  that  <«  verha  in^ 
**  tentioni  debent  infervire  ,*'  and  **  benigne  interpretamur  cbar^ 
**  tas  propter Jimplicitatem  laicorumJ*  And  thcrefore  the  con- 
ftrudion  muft  alfo  be  reafonMe^  and  agreeable  to  commoa 
underftanding '. 


2.  That  quoties  in  verbis  nulla  ejl  ambiguitas,  ibi  nulla 
fo/itio  eontra  verbajienda  e/i  ^  :  but  that,  whcre  the  intention  is 
clear,  too  minute  a  ftrefs  be  not  laid  on  the  ^ixGt  and  precifc 
fignification  oi  words  ;  nam  qui  haeret  in  litera^  haeret  in  coT" 
tice,  Therefore,  by  a  grant  of  a  remainder  a  reverfion  may 
well  pafs,  and  e  converfo  °.  And  another  maxim  of  law  is, 
that  **  mala  grammatica  non  vitiat  cbartam  ;'*  neither  falfc 
l^nglifh  nor  bad  Latin  will  deftroy  ^  decd  ^  Which  perhaps 
a  claflical  critic  may  think  to  be  no  unneceflary  cautiori. 

3.  That  the  conftrudion  be  made  upon  the  entire  deed, 
mnd  not  merely  upon  disjointed  parts  of  it.  «<  Nam  ex  ante^ 
*•  eedentibus  et  confequentibus  Jit  optima  interpretatio  «."     And 

jr  Moor.  255.     11  Mod.  127.  d  2  Saund.  157, 

7  X  Ch.  Caf.  39«     2  C)i.  Caf.  144.        «  Hob.  27. 

9  Salk.  238.  f  10  Rcp.    133.    Co.   Utt.  »23, 
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thcreforc  that  cvery  part  of  it,  be  (if  pofliblc)  madc  to  takc 
eScGt  \  and  no  word  but  what  may  operatc  in  fomc  (hapc  or 
othcr  **.  "  Nam  verha  debent  intelligi  cum  effeElUy  ut  res  magis 
•*  valeat  quem  pereat  K^* 

4.  That  the  deed  bc  taken  moft  ftrongly  againft  him  that 
is  the  agent  or  contraftor,  and  in  favour  of  the  other  party. 
*'  Verbafortius  accipiuntur  contra  proferentemP    As,  if  tenant 
in  fee-fimplc  grants  to  any  one  an  cftate  for  life,  gcnerally, 
it  ftiall  bc  conftrucd  an  eftatc  for  thc  Ufe  of  thc  grantcej. 
For  the  principle  of  felf-prefervation  will  makc  men  fuffi- 
ciently  careful,  not  to  prejudicc  their  own  intercft  by  thc  toa 
cxtcnfivc  mcaning  of  theif  words  :  and  hercby  all  manncr  of 
dcccit  in  any  grant  is  avoidcd  \  for  mcn  would  always  afte£): 
ambiguous  and  intricate  cxpreflions,  provided  they  werc  aftcr- 
wards  at  libcrty  to  put  thcir  own  conftruftion  upon  thcm. 
fiut  hcre  a  diftin£lion  muft  bc  takcn  bctween  an  indenture 
and  a  decd-poll :  for  the  words  of  an  indenturc,  executcd  by 
both  parties,  arc  to  be  confidered  as  the  words  of  thcm  both  ; 
for,  though  delivcrcd  as  thc  words  of  one  party,  yet  they  are 
not  his  words  only,  bccaufc  thc  othcr  party -hath  given  his  con- 
fent  to  every  one  of  thcm.    But  in  a  dccd-poU,  executed  only 
,•    by  the  grantor,  they  arc  the  words  of  the  grantor  only,  and 
ihall  be  takcn  moft  ftrongly  againft  him  ^.    And,  in  gcncral, 
this  rule,  bcing  a  rule  of  fomc  ftri£tnefs  and  rigour,  is  the  laft 
to  be  refortcd  to ;  and  is  ncvcr  to  bc  rclicd  upon,  but  whcre 
all  other  rules  of  cxpofition  fail  ^ 

5.  That,  if  thc  words  will  bear  two  fenfes,  onc  agrceablc 
to>  and  anothcr  againft,  law  \  that  fcnfc  bc  prcferrcd,  which 
is  moft  agreeable  thercto  *".  As  if  tcnant  in  tail  Icts  a  Icafe 
to  havc  and  to  hold^iuring  life  gencrally,  it  (hall  be  conftrued 
to  bc  a  Icafc  for  his  own  lifc  only,  for  that  ftands  with  the 
law ;  and  not  for  the  life  of  thc  Icflec>  which  is  bcyond  his 
power  to  grant. 

*  1  P.  W0H.457.  k  JbU.  134. 
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6.  That,  in  a  deed,  if  there  be  two  claufcs  fo  totally  re- 
pugnant  to  each  other,  that  they  cannot  ftand  together,  the 
firft  fliall  be  received  and  the  latter  rejeftcd  " :  whercin  it 
differs  from  a  will ;  for  there,  of  two  fuch  repugnant  claufcs 
the  latter  fhail  ftand  ^.  Which  is  owing  to  the  differcnt  na- 
tures  of  the  two  inftruments  5  for  the  firft  deed,  and  the  laft 

^  will  are  always  moft  available  in  law.     Tet  in  both  cafes  we 
fhoul^  rather  attempt  to  rcconcilc  them  p. 

7.  That  a  dcvifc  be  fnoft  favourably  expounded,  topur- 
fue  if  poffible  the  will  of  the  devifor,  who  for  want  of  advice 
gr  learning  may  have  omitted  the  legal  or  proper  phrafes. 
And  therefore  many  times  the  law  difpenfes  with  the  wantof 
words  in  devifes,  that  are  abfolutely  requifite  in  all  other  in- 
ftruments.  Thus  a  fee  may  be  conveyed  without  words  of 
inheritance  ^  ;  and  an  eftatc-tail  without  words  of  procrea- 
tion  '.  By  a  will  alfo  an  eftate  may  pafs  by  mcre  implication, 
without  any  cxprefs  words  to  diredl  it's  courfc.  As,  "Jlrhere  a 
man  devifes  lands  to  his  heir  at  law,  after  the  dcath  of  his  wife  r 
here,  fhough  no  eftate  is  given  to  the  wife  in  exprefs  terms, 
yet  ftie  ftiall  have  an  eftate  for  life  by  implication  • ;  for  the 
intent  of  the  teftator  is  clearly  to  poftpone  the  heir  till  after 
her  death ;  and,  if  ftie  does  not  take  it,  nobody  elfe  can. 
So  alfo,  where  a  devife  is  of  black-acre  to  A  and  of  white- 
acre  to  B  in  tail,  and  if  they  both  dic  without  iffue,  then  to- 
C  in  fee  ;  here  A  and  B  have  crofs  remaindcrs  by  implication, 
and  on  thc  failure  of  either's  iffue,  the  othcr  or  his  iffue  ftiall 
take  the  whole  ;  and  C's  remainder  over  fliall  be  poftponed 
till  the  iffue  of  both  fliall  fail*.  But,  to  avoid  confufion, 
no  fuch  crofs  remainders  are  allowed  between  more  than  two 
devifces " :  and,  in  general,  where  any  implications  arc  al- 
lowed,  they  muft  be  fuch  as  are  neceffary  (or  at  leaft  highly 

n  Hardr.  94.  «  H.  i^Hen.VII.  17.  iVcntr.  376. 
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frobaUe)  and  not  merdy  p^hU  implications  ^«  Aitd  hereiii 
there  is  no  diftin&ion  betweeii  the  riiles  of  hw  and  of  equity  $ 
for  tbe  will,  being  confidered  in  both  courts  in  the  light  of  2 
limitation  of  ufes  %  ia  conftrued  in  ^ach  with  equal  favouf' 
and  benignity^  and  ezpounded  rather  on  it's  own  particulai* 
circumftance9>  than  by  any  general  rules  of  pofitiye  law. 

Akd  thtts  we  hare  taken  a  tranfient  yiew,  in  this  and  tho 
three  preceding  chapters,  of  a  very  large  and  diffufive  ful>« 
jcAy  the  dodriue  of  common  afliirances :  which  condudes 
on^  obfenrations  on  the  titk  to  things  real^  oc  the  means  by 
which  they  may  be  reciprocally  loft  and  acquired.  We  have 
bjpfore  confidered  the  eftates  which  may  be  had  in  them,  with 
regard  to  their  duration  or  quantity  of  intereftj  the  time  of 
their  enjoyment,  and  the  number  and  connedUons  of  the  per-i 
fons  entitled  to  hold  them :  we  have  examined  the  tenures^ 
both  antient  and  modern,  whereby  thofe  eftates  have  beeny 
and  are  now,  holden  :  and  have  diftinguiihed  the  objeft  of 
all  thefe  inquiries,  namdy,  things  real,  into  the  corporeal 
or  fubftantiali  and  incorporeal  or  ideal  hind :  and  have  thus 
<90n&dered  the  rights  of  real  property  in  every  light  wherein 
they  are  contemplated  by  the  laws  of  Englsuid.  A  fyftem 
gf  laws»  that  difiers  much  from  every  other  fyftem,  tx^* 
cept  tbofe  of  the  fame  feodal  origin^  in  it^s  notions  and 
regulations  of  landed  eftates  \  and  which  therefore  could 
in  this  particular  be  very  feldom  compared  with  any  other; 

Trs  fubje^l,  whlch  has  thus  employed  our  attention^  is 
of  very  eitenfive  ufe,  and  of  as  extenfive  variety.  And  yet, 
I  am  afiraid,  it  has  afForded  the  ftudent  Jefs  amufement  and 
pleafu^e  in  the  purfuit^  than  the  matters  difcuffed  in  the  pre« 
CCding  volume.  To  fay  the  truth^  the  vaft  alterations  which 
the  do£irino  of  real  property  h^s  undergone  from  the  conqueft 
to  the  prefent  time ;  the  infinite  determinations  upon  points 
that  continually  arifcj  and  which  have  been  heaped  one  upon 
«nother  for  a  courfe  of  feven  centuries^  without  any  order  or 

V  Tatf|h.  26».  X  Fiti.  2^6.     11  Mod.  153. 
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method ;  and  the  mulHplicitjr  of  a£b  of  parliament  which' 
haye  amended,  or  fometimes  only  altered^  the  common  law : 
thefe  caufes  have  made  the  ftudy  of  this  branch  of  our  national 
jurifprudence  a  littlc  perplexed  and  intricate.  It  hath  bccn 
my  endeavour  principally  to  feleCl  fuch  parts  of  it,  as  werc 
of  the  moft  general  ufe,  where  the  principlcs  were  the  moft 
(implci  the  reafons  of  them  the  moft  obvious,  and  the  praQice 
the  leaft  embarrafled.  Tet  I  cannot  prefume  that  I  have  al- 
ways  been  thoroughly  intelligible  to  fuch  of  my  readers,.  as 
werc  before  ftrangers  cven  to  the  very  terms  of  art,  which  I 
have  bccn  obligcd  to  makc  ufe  of :  though,  whenevcr  thofe 
have  firft  occurrcd,  I  have  generally  attempted  a  (hort  ex- 
plication  of  their  meaning.  Thefe  are  indeed  the  more  nu-* 
merous,  on  account  of  the  different  languages,  which  our 
law  has  at  diffcrcnt  periods  been  taught  to  fpeak  ;  the  diffi*. 
culty  arifing  from  which  will  infenfibly  diminifh  by  ufe  and 
familiar  acquaintance.  And  therefore  I  ftiall  clofe  this  branch 
of  our  inquiries  with  the  words  of  fir  Edward  Coke  y :  <<  zU 
<«  bcit  the  ftudent  (hall  not  at  any  one  day,  do  what  he  can, 
<<  reach  to  thc  f ull  meaning  of  all  that  is  here  laid  down,  yet 
"  lethimnowaydifcouragchimfelf  butproceed;  foronfomc 
«*  other  day,  in  fome  othcr  place,**  (or  perhaps  upon  a  fecond 
pcrufal  of  the  fame)  "  his  doubts  will  be  probably  removed." 
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OF    THINGS    PERSONAL. 


UNDER  thc  name  of  things  perfonal  are  included  all 
forts  of  things  moveable^  which  may  attend  a  man'8 
perfon  whercver  he  goes  ;  and  therefore,  being  only  the  ob- 
je£ls  of  the  law  while  they  remain  within  the  limits  of  it's 
jurifcliiSlion,  and  bcing  alfo  of  a  perifhable  quality,  are  not 
efteemed  of  fo  high  a  nature,  nor  paid  fo  much  regard  to  by 
the  law,  as  things  that  are  in  their  nature  morc  permanent 
and  immoveabley  as  lands,  and  houfes,  and  the  profits  ifluing 
thereout.  Thefe  being  conftantly  within  the  reach,  and 
under  the  proteftion  of  the  law,  were  the  principal  favourites 
of  our  firft  lcgiflators :  who  took  all  imaginable  care  in  afcer- 
taining  the  rights,  and  direfting  the  difpofition,  of  fuch  pro- 
perty  as  tliey  imagined  to  be  lafting,  and  which  would  anfwer 
to  pofterity  the  trouble  and  pains  that  their  anceftors  employed 
about  them  ;  but  at  the  fame  time  entertained  a  very  low  and 
contemptuous  opinion  of  all  perfonal  eftate,  which  they  re- 
garded  as  only  a  tranfient  commodity.  Thc  amount  of  it 
indeed  was  comparatively  very  trifling, '  during  the  fcarcity 
of  money  and  the  ignorance  of  luxurious  refinements,  which 
prevaiied  in  the  feod^l  ages.  Hence  it  was,  that  a  tax  of  thc 
ffteev.thy  tenth^  or  fometimes  a  much  larger  proportion,  of  all 
the  moveables  of  the  fubje£t,  was  frequently  laid  without 
fcruple,  and  is  mentioned  with  much  unconcern  by  our  an- 
tient  hiftorians,  though  now  it  would  juftly  alarm  our  opu- 
lent  merchants  and  ftockholders.  And  hence  likcwifc  may 
be  derived  the  frcquent  forfeitures  inflifted  by  thc  commoa 
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law;  of /i//a  mah's  goods  and  chattels,  for  mifbehaviours  and 
inadvertencies  that  at  prefent  hardly  feem  to  dcferve  fo  fevere 
a  punifhment.  Our  antient  law-books,  which  are  founded 
upon  the  fcodal  provifion^,  do  aot  therefore  often  condefcend 
to  regulate  this  fpecies  of  property.  Thcte  is  not  a  chapter 
in  Britton  or  the  mirroir,  that  can  fairly  be  rcferred  to  this 
hcad ;  and  the  little  that  is  to  be  found  in  Glanvil,  Braflon, 
and  Flcta,  feems  principally  borrowed  from  the  civilians.  But 
of  later  years,  fince  the  introdu£kion  and  extenfion  of  trade 
and  commerce,  which  are  entirely  occupied  in  this  fpecies  of 
pToperty,  and  have  greatly  augfnented  it^s  quantity  and  of 
courfe  it's  value,  we  have  learned  to  Conceive  difFerent  ideas 
of  it.  Our  courts  now  regard  a  man's  perfonahy  in  a  light 
nearly,  if  not  quite,  equal  to  his  realty :  and  have  adopted  a 
more  enlargcd  and  lefs  technical  mode  of  confidering  the  one 
than  the  other ;  frequently  drawn  from  the  rules  which  they 
found  already  eftabliflied  by  the  Roman  law,  wherever  thofe 
rules  appeared  to  be  well-grounded  ahd  appofite  to  the  cafe  in 
queflion,but  principally  from  reafonand  convenience,  adapted 
to  the  circumftances  of  the  times ;  preferving  withal  a  due 
-regard  to  antient  ufages,  and  a  certain  feodal  tin£lure,  which 
is  ftill  to  be  found  in  fome  branches  of  perfonal  property* 

BuT  things  perfonal,  by  our  law,  db  not  only  include 
things  moveable^  but  alfo  fomethirtg  more:  the  wholc  of  which 
•  is  comprehendcd  under  the  genetal  name  oichatiels^  which,  fir 
Edward  Coke  fays  *,  is  i  French  word  fignifying  goods.  The 
appellation  is  in  truth  derived  from  the  technical  Latin  word, 
tatallas  which  primarily  fignified  only  beafls  of  hufbandry, 
or  (as  we  flill  call  them)  cattUy  but  in  it's  fecondary  fenfe 
was  applied  to '  all  moveables  in  general  ^,  In  the  grand 
toujlumier  of  Normandy  ^  a  chattel  is  defcribed  as  a  mere  move- 
able,  but  at  the  fame  tlme  it  is  fet  in  oppofition  to  a  fief  or 
feud :  fo  that  not  only  goods,  but  whatever  was  not  a  feud, 
were  accounted  chattels.  And  it  is  in  this  latter,  more  cx- 
tended,  negative  fenfe,  that  our  law  adopts  it  \  the  idea  of 
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goods^  or  moveabks  only,  being  not  fufficlently  comprehen^ 
five  to  take  in  every  thing  that  the  law  confiders  as  a  chattet 
intereft.     For  fmce)  as  the  commentator  on  the  coujiunuer  ^ 
obfervesi  there  are  two  requifites  to  make  a  fief  or  heritage^ 
duration  as  to  time»  and  immobility  with  regard  to  place  ; 
whatever  wants  either  of  thefe  qualities  is|  not|  according  to 
the  NormanSy  an  heritage  or  fief  ;.or^  according  to  us^  is  not 
a  real  eftate :  the  confequence  of  which  va  both  laws  is^  that 
it  muft  be  a  p^jfonal  eftate>  or  chatteL 

Chattels  therefore  arc  diftributed  by  thc  law  into  two 
kinds;  chattels  real^  and  chattels/^/io/^ 

I.  Chattels  w/,  faith  fir  Edward  Cokc^,  as  fuch  as 
conccm,  or  favour  of,  the  realty ;  as  terms  for  years  of 
land,  wardfliips  in  chivalry,  (while  the  milltary  temires  fub- 
fifted)  the  ncxt  prefcntation  to  a  church,  eftates  by  a  ftatute* 
merchant,  ftatute-ftaple,  elegit^  or  the  like  ^  of  all  which 
we  have  already  fpoken.  And  thefe  are  called  real  chattels, 
as  being  interefts  ifiuing  out  of,  or  annexed  to  real  eftates  : 
of  which  they  have  one  quality,  viz.  immobility,  which 
denominates  them  real;  but  want  the  other,  vis.  a  fufficient» 
legal,  indeterminate  duration :  and  tliis  want  it  Is,  that  con- 
ftitutes  tliem  chattels.  The  utmoft  period  for  which  they  can 
laft  is  fixed  and  determinate,  either  for  fuch  a  fpace  of  time 
certain,  or  till  fuch  a  particular  fum  of  money  be  raifed  out 
of  fuch  a  particular  income  ;  fo  that  they  are  not  equal  in 
the  eye  of  the  law  to  the  loweft  eftate  of  freehold,  a  lcafe  fo^ 
another's  life:  their  tenants  were  confidered  upon  feodal 
principles,  as  merely  bailiffs  or  farmers  ;  and  the  tenant  of 
the  freehold  might  at  any  time  havc  deftroyed  their  intereft» 
till  the  reign  of  Henry  VIII «.  A  freehold,  which  alonc  is 
a  real  eftate,  and  feems  (as  has  been  faid)  to  anfwer  to  the 
fief  In  Normandy,  is  conveyed  by  corporal  inveftiture  and 
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livery  of  fcifin;  which  givcs  thc  tenant  fo  ftrong  a  hold  of 
thc  land,  that  it  nevcr  after  can  bc  wrefted  from  him  during 
his  lifcj  but  by  his  own  afl,  of  voluntary  transfcr  or  of  for- 
fciture  ^  or  elfe  by  thc  happcnirtg  of  fomc  futurc  contingcn- 
cy,  as  in  eftates /i/f*  aidervie^  andthe  detcrminable  freeholds 
mentioned  in  a  former  chapter  **.  And  even  thefe,  being  of 
an  uncertain  duration,  may  by  poflibility  laft  for  the  owncr^s 
iife ;  for  the  law  will  not  prefuppofc  the  contingency  to  hap- 
pcn  beforc  it  aflually  does,  and  till  then  the  eftate  is  to  all 

• 

intents  and  purpofes  a  life  cftate,  and  therefore  a  freehold  in- 
tcreft.  On  the  other  hand,  a  chattel  intereft  in  lands,  which 
the  Normans  put  in  oppofition  to  iief,  and  we  to  frechold^ 
Is  conveyed  by  no  feifin  6r  corporal  inveftiture,  but  the  pof- 
feflion  is  gained  by  the  mere  entry  of  thc  tenant  himfelf ;  and 
it  will  certainly  expirc  at  a  time  prefixcd  and  determined,  if 
not  fooner.  Thus  a  leafe  for  years  muft  neccflarily  fail  atthe 
end  and  completion  of  the  term ;  the  next  prefentation  to  a 
thurch  is  fatisfied  and  gone  the  inftant  it  comes  into  poflefl[ion^ 
that  is,  by  the  firft  avoidance  and  prefentation  to  the  living  \ 
the  conditional  eftates  by  ftatutes  and  etegit  arc  determined  as 
foon  as  the  debt  is  paid ;  and  fo  guardianfllips  in  chivalff 
expired  of  courfe  the  mOment  that  the  heir  came  of  agc. 
And  if  there  be  aily  other  chattel  real,  it  will  he  found  to 
correfpond  with  the  reft  ih  this  eflential  quality,  that  it'8 
duration  is  limited  to  a  timie  certain,  bcyond  which  it  can- 
hot  fubfift« 

2.  CHATruLS  per/oftal  are,  properly  and  ftriftly  fpeaking, 
things  fHovedb/eg  which  may  be  annexed  to  or  attendant  on 
the  perfon  of  the  owner,  and  carried  about  with  him  from 
bne  part  of  the  world  to  another*  Such  are  animals,  houfe- 
hold-ftufl^,  moncy,  jcwels,  com,  garmctits,  and  every  thing 
elfe  that  can  propcrly  be  put  in  motion,  and  transferred  from 
place  to  place^  And  bf  this  kind  of  chattels  it  is,  that  we 
are  principally  to  fpeak  in  thc  rcmainder  of  tliis  bool(^;  hav- 
ing  bceii  unavoidably  led  to  confider  the  nature  of  chattcls 
real,  and  their  incidents,  in  thc  former  chaptecs  which  were 
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cmploycd  upon  rcal  eftates  :  that  kind  of  propcrty  being  of 
a  mongrel  amphibious  natuTC,  originally  endowed  with  one 
only  of  thc  chara£leriftics  of  cach  fpecics  of  things ;  thc 
immobility  of  things  rcal,  and  the  precarious  duration  of 
things  pcrfonaL 

Chattel  intcrcfts  being  thus  diftinguiflied  and  diftri- 
buted,  it  will  bc  propcr  to  confidcr,  firft,  the  nature  of  that 
propertyj  or  dominion,  to  which  they  are  liablc ;  which  muft 
•bc  principally,  nay  folcly,  referrcd  to  perfonal  chattels :  and, 
fccondly,  thc  ////<?  to  that  property,  or  how  it  may  be  loft  and 
acquired.    Of  each  of  tliefc  in  it's  ordcr. 
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s 

OF     PROPERTY     iN     THINGS 

PERSONAL\ 


PROPERTY,  .in  chattcls  perfonal,  may  be  eithcr  la 
pojjejjion;  which  is  where  a  man  hath  not  only  the  right 
tp  enjoy,  but  hath  the  adual  enjoyment  of,  the  thing  :  or 
elfe  it  is  in  aEiioni  where  a  man  hath  only  a  bare  right,  with- 
out  any  occupation  or  enjoyment.  And  of  thefe  the  former, 
ox  property  in  pojfejjiony  is  divided  into  two  forts,  an  abjoluie 
and  a  qitalijied  propertyr 

I.  FiRST  then  of  property  in  pojfejfton  ahjolute ;  which  13 
where  a  man  hath,  folely  and  exclufively,  the  right,  and  alfo 
the  occupation,  of  any  moveable  chattels  \  fo  that  they  can- 
not  be  transfcrred  from  him,  or  ceafe  to  be  his,  without  his 
own  a£t  or  default.  Such  may  be  all  inanitnate  things,  as 
goods,  plate,  money,  jewels,  implements  of  war,  garments, 
and  the  like :  fuch  alfo  may  be  all  vegetable  prbduftions,  as 
the  fruit  or  other  parts  of  a  plant,  when  fevercd  from  the 
body  of  it ;  or  the  whole  plant  itfclf,  when  fevered  from  the 
ground ;  none  of  which  can  be  moved  out  of  the  owner^s 
pofleflion  without  his  own  a£l  or  confent,  or  at  leafl:  with- 
out  doing  bim  an  injury,  which  it  is  the  buflnefs  of  the  law 
to  prevejit  or  rcmedy.  Of  thefe  therefore  there  remaii^s  littlc 
to  be  faid. 

BuT  with  rcgard  to  animalsy  which  have  in  themfelvcs  a 
principle  and  powcr  of  mqtion,  and  (unlefs  particuiarly  con- 
fincd)  cau  convcy  themfelves  from  one  part  of  the  world  to 
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another^i  there  is  a  great  difFcrence  made  with  refpefi  fo  their 
feveral  clafles,  not  onljr  in  our  law,  but  in  the  law  of  naturs 
and  of  all  civilized  nations.    They  are  diftinguifhed  into  fuch 
as  are  domitaey  and  fuch  a^  ^teferae  naturae ;  fome  b^ing  of 
^  tame  and  others  of  a  wUd  difpofition.     In  fuch  a^  are  of  9 
iiature  tame  and  domeftic,  (as  horfes,  kine,  fliecp,  ppultry, 
and  the  like)  a  man  may  have  as  abfolute  a  property  as  ii^ 
smy  inauimate  beings  j  becaufe  thefe  continue  perpetually  ii^ . 
his  occupation,  and  will  not  ftray  from  his  houfe  or  perfon^ 
unlefs  by  accident  ox  fraudulent  enticement,  in  either  of 
which  cafes  the  owner  doe§  no^  lofe   his  property  * :  .ii| 
which  our  law  agrees  with  the  laws  of  France  and  Holland  *• 
The  ftcaling,  or  forcible  abdu£lion,  of  fuch  property  as  this^ 
18  alfo  felony ;  for  thefe  are  things  of  intriufic  v^lue^;  ferving 
for  the  food  of  man,  or  elfe  for  the  ufes  pf  hufbandry  % 
But  in  animals  ferae  naturae  a  man  cau  have  no  abfolute 
property^ 

Of  ^U  tame  and  domeftic  animals,  the  brood  belongs  to 
the  owner  6f  the  dam  or  mother ;  the  Engiifti  law  agreeing 
with  the  civil,  that  **  partus  fequitur  ventrem^*  in  the  brute 
creation,  though  for  thc  moft  part  in  the  human  fpecies  it 
difallows  that  maxim.  And  therefore  iu  the  laws  of  Eng- 
land  **,  as  well  as  Rome  %  "^  equam  nieam  equus  tuus  praeg^ 
f*  nantem  fecerity  non  ejltuumfed  tneum  quod  natum  ^fi*^  Andjj 
for  this,  PufFendorf  ^  gives  a  fenfible  reafon :  not  only  becaufe 
the  male  is  frequently  unknown  \  but  alfo  becaufe  the  dam, 
during  the  time  of  her  pregnancy,  is  almoft  ufelefs  to  the 
proprietpr,  and  muft  be  maintained  with  greater  expence  and 
care :  wherefore  as  her  owner  is  the  lofer  by  her  pregnancy, 
Jie  ought  to  be  the  gainer  by  her  brood.  An  exception  to  thi^ 
Tule  is  in  the  cafe  of  young  cygnets ;  which  belong  equally 
to  the  owner  pf  the  cock  and  hen,  and  ftiall  be  divided  be- 

tween  them  ^.    But  here  tlie  reafons  of  the  general  rulc  ceafe 

« 

»  2  Mod.  319.  «  l^.  6.  X.  5« 

b  Vinn,  in  hifi,  L  2.  t\t,  i.  §.  15,  f  L.  of  K.  1«  4.  c.  7« 

c   I  Hal.  P.  C.  511,  512.  g  7  Rc^.  17» 

'  Bro.  Air,  tit,  prpj>trtie*  29/ 

w4 


Cll.  2S*  ^   T  H  I  K  O  t.  391 

and  <<  ceJfanU  ratlone  ceffat  et  tpfa  lex  :**  £Dr  the  male  is  wefl 
known,  by  hb  conftant  airociation  with  the  female ;  and  for 
the  fame  reafon  the  owner  of  the  one  doth  not  fufier  more 
difadvantage^  during  the  time  of  pregnancy  and  nurture^ 
than  the  owner  of  the  other. 

II.  Other  animak,  that  are  not  of  a  tame  and  domeftic  ' 
fiaturcj  are  either  not  the  objefls  of  property  at  all,  or  elfe 
faU  under  our  other  divifion^  namely,  that  of  qualified^  limit- 
rdy  or  fpecial  property :  which  is  fuch  as  is  not  in  it's  nature 
permanent,  but  may  fometimes  fubfift)  and  at  other  times  not 
fubfifl;.  In  difcufling  which  fubje£l|  I  fhall  in  the  firft  plac^ 
ihew,  how  this  fpecies  of  property  may  fubfift  in  fuch  animals 
as  are  ferae  naturae^  or  of  a  wild  nature  \  and  then,  how  it 
tnay  fubfift  in  any  other  thingSi  when  under  particular  cir- 
cumftances. 

FiRST  theti,  a  man  may  be  invefted  with  a  qualified^  but 
not  an  abfolute,  property  in  all  creatures  that  2Xtferae  naturacy 
eitlier  per  induflriam^  propter  impotentiam^  or  propter  privUe» 
^ium. 

I.  A  QUALiFiED  property  may  fubfift  in  animals  ferae 
ftaturae,  per  indujhriam  hominis :  by  a  man'3  reclaitning  and 
making  them  tame  by  art,  induftry,  and  education  \  or  by 
fo  confining  them  within  his  own  immediate  power,  that 
they  cannot  efcape  and  ufe  their  natural  liberty.  And  under 
this  head  fome  writers  have  ranked  -all  the  former  fpecies  of 
animals  we  have  mentioned,  apprehending  none  to  be  ori- 
ginally  and  naturally  tame,  but  only  made  fo  by  art  and 
cuftom :  as  horfes,  fwine,  and  other  cattle  \  which,  if  ori- 
ginally  left  to  themfelves,  wouid  have  chofen  to  rove  up  and 
down,  feeking  their  food  at  large,  and  are  only  made  do- 
meftic  by  ufe  and  familiarity ;  and  are  therefore,  fay  they, 
called  manfuetay  quaft  manui  ajfueta.  But  however  well  this 
notion  may  be  founded,  abftra£ledly  confidered,  our  law  ap- 
prehends  the  moft  obvious  diftinftion  to  be,  between  fuch 
aninials  as  we  generally  fee  tame,  and  are  therefore  feldom, 
if  ever,  found  wandering  at  large,  which  it  calls  domitae  na-^ 
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^uraf :  and  fuch  creatures  as  are  ufually  found  at  libcrty, 
which  are  therefore  fuppofed  to  be  more  emphaticallyyrror 
naturaey  though  it  may  happen  that  the  latter  (hall  be  fome* 
times  tamed  and  copiii)ed  by  the  art  and  induftry  of  man. 
Such  as  are  deer  in  a  park,  hares  or  rabbets  in  an  inclofed 
warren,  doves  in  a  dovehoufe,  pheafants  or  partridges  in  a 
mew,  hawks  that  are  fed  and  commanded  by  their  owner, 
and  filh  in  a  private  pond  or  in  trunks.  Thefe  are  no  longer 
the  property  of  a  man,  than  whilc  they  continue  in  his  keep- 
ing  or  adual  pofleiTion  ;  tiut  if  at  any  time  they  regain  their 
natural  liberty,  his  property  inftantly  ceafes ;  unlefs  they 
havc  animum  revertendh  which  is  only  to  be  known  by  their 
ufual  cuftom  df  returning  **.  A  jnaxim  which  is  borrowed 
from  thc  civil  law  * ;  **  revertendi  antmum  videntur  deftnerc 
**  hdbere  tunc^  cum  revertendi  cQnfuetudinm deferuerint.^  Thc 
law  therefore  extends  this  pofleflion  fartlier  than  the  mere 
manual  occupation  ;  for  my  tame  hawk  that  is  purfuitig  his 
quarry  in  my  prcfencc,  though  he  Is  at  liberty  to  go  where 
hc  plcafes,  is  ncverthelcfs  my  property  5  for  hc  hath  animum 
revertendi.  So  are  my  pigeohs,  that  arc  flying  at  a  diftancc 
from  thcir  home,  (efpecially  of  the  carrier  kind)  and  likcwife 
the  decr  that  is  chafed  out  of  my  park  or  foreft,  and  is  inftant- 
ly  purfued  by  the  keeper  or  forefter :  all  which  remain  ftill 
in  my  pofleflion,  and  I  ftill  preferve  my  qualified  property  in 
them.  But  if  they  ftray  without  my  knowlcge,  and  do  not 
return  in  the  ufual  manncr,  it  is  then  lawful  for  any  ftrangcr 
to  takc  them  ^,  But  if  a  deer,  or  any  wild  animal  reclaimed, 
hath  a  collar  or  other  mark  put  upon  him,  and  goes  and  re- 
turns  at  his  pleafure  j  or  if  a  wiid  fwan  is  taken,  and  marked 
and  turned  loofc  in  the  rivcr,  the  o\\Tier'a  property  in  him 
ftill  continues,  and  it  is  not  lawful  for  any  one  elfe  to  take 
him  ' :  but  otherwife,  if  the  deer  ha$  been  Ipng  abfent  with- 
out  returning,  or  the  fwan  leav^s  the  neighbourhood.  Bees 
alfo  are  frae  natura^ ;  but,  when  hiveJ  and  reclaimed,  a 
man  may  have  a  qualified  property  in  them,  by  the  law  of 
nature,  as  well  as  by  the  civil  law  *•     And  to  thc  fame  pur- 

J»  Bra^on.  /,  2.  c.  i«     7  Rep.  17.         '  Cronnpt. ofcourt».  167,  7Rrp.i6. 
•     i  Irji.  2,  I.  15.  K  Puii, /.4,^,  6.  §.  5.  /n^.  a.iti^. 

k  Finch.  L.  177. 
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pofe,  not  to  fay  m  the  fame  words,  with  the  civil  law,  fpeakg 
Bra£bon  " :  occupation,  that  is,  hiving  or  including  them, 
gives  thc  property  in  bees  j  for,  though  a  fwarm  lights  upon 
my  trec,  I  have  no  more  property  in  them  till  I  have  hivcd 
them,  than  I  have  in  the  birds  which  maikc  their  neft  thercon  ; 
and  therefore  if  another  hives  them,  he  ihall  be  thcir  proprie- 
tor :  but  a  fwarm,  which  fly  from  and  out  of  my  hive,  arc 
minc  fo  long  as  I  can  keep  them  in  fight,  and  hstve  power  to 
purfue  them  j  and  in  thefe  circumftances  no  one  elfe  is  cn-. 
titled  to  take  them.  But  it  hath  been  alfo  faid  *»,  that  with 
us  the  only  ownerihip  in  bees  is  rationefoH  ,•  and  the  charter 
of  the  foreft  %  which  allows  every  freeman  to  be  entitlcd 
to  the  honey  found  within  his  own  woods,  affbrds  grcat 
countenance  to  this  doftrine,  that  a  qualified  property  may 
be  had  in  bees,  in  confideration  of  the  property  of  the  foil 
whereon  they  are  found# 

In  all  thefe  crcatures,  reclaimed  from  the  wildnefs  of  their 
nature,  thc  property  is  not  abfolute,  but  defeafible :  a  property^ 
that  may  be  dcftroyed  if  they  refume  their  antlent  wildnefsj 
and  are  found  at  large.  For  if  the  pheafants  efcape  from 
the  mew,  or  the  fifties  from  the  trunk,  and  are  feen  wander- 
ing  at  large  in  their  proper  element,  they  becomcy^ra^  /u- 
turae  again  \  and  are  free  and  open  to  the  firft  occupant  that 
has  ability  to  feize  them,  But  while  they  thus  continue  my 
qualified  or  defeafible  property,  they  are  as  much  under  thc 
prote£lion  of  the  law,  as  if  they  were  abfolutely  and  indefea- 
fibly  mine  :  and  an  adiion  will  lie  againft  any  man  that  de- 
tains  them  from  me,  or  unlawfully  deftroys  them.  It  is  alfo 
as  much  felony  by  common  law  to  fteal  fuch  of  them  as  are  fit 
for  food,  as  it  is  to  fteal  tame  animals  ^  :  but  not  fo,  if  they 
are  only  kept  for  pleaftire,  curiofity,  or  whira,  as  dogs,  bears, 
cats,  apes,  parrpts,  and  finging  birds  '  •,  becaufc  their  value 
is  not  intrinfic,  but  depending  only  on  the  caprice  of  the 
owncr* :  though  it  is  fuch  an  invafion  of  property  asmay 

n  /.2.  f.  I.  §.3.  q  I  Hal.  p.  c.  511. 

^  Bro.  Abr,  tiu  propertti»  37.  cites  '  Lamb.  Eiren.  275. 

43  Edw.  III.  24.  •  7  Rep.  18.     3  loft.  109. 
p  9  Heii.  III.  c.  ij. 
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amount  to  a  civil  injury»  and  be  redrefled  by  a  cml  a£kion  ^» 
Yet  to  (leal  a  reclaimed  hawk  is  felony  both  by  common  lair 
and  ftatute  ° ;  'which  feems  to  be  a  relic  of  the  tyrannyof^our 
jintient  fportfinen.  And,  among  our  elder  anceftors  the 
antient  BritonS)  another  fpecies  of  reclaimed  animals,  v/s* 
cats,  were  looked  upon  as  creatures  of  intrinfic  value ;  and 
jthe  killing  or  ftealing  one  was  a  grievous  crimey  and  fub« 
je£led  the  ofiender  to  a  fine  ;  efpeciaily  if  it  belonged  to  the 
](ing's  houihold^  and  was  the  cttfios  borrei  regii,  for  which 
there  was  a  very  peculiar  forfeiture^.  And  thus  much 
cf  qualified  property.in  wUd  animalsj  reclaimed  fer  induf* 
^  triam. 

2.  A  QUALiFiED  propcrty  may  alfo  fubfift  with  relatioa 
to  animalsyW-^  mturaey  rafione  itnpotetitiae^  on  account  of 
their  own  inability.  As  when  hawks,  herons^  or  other  birds 
build  in  my  trees,  or  coneys  or  other  creatures  make  their 
nefts  or  bvirrows  in  my  land,  and  have  young  ones  there  ;  I 
have  a  qualified  property  in  thofe  young  ones  till  fuch  timc 
as  they  can  fly  or  ruii  away,  and  then  my  property  fcxpires  *  : 
but|  till  then,  it  is  in  fome  cafes  trefpafs,  and  in  others,  fe« 
4ony>  fo)r  a  ftranger  %o  take  them  away  ^.  For  herci  as  the 
owner  of  the  land  has  it  in  his  power  to  do  what  he  pleafes 
with  them,  the  law  therefore  vefts  a  property  in  him  of  the 
young  ones^  in  the  fame  manner  as  it  does  of  the  old  one$ 
\i  reclaimed  and  confined :  for  thefe  cannot  through  weaknefs, 
any  more  than  the  others  through  reftraiut|  ufe  tbeir  natural 
flberty  and  forfake  him, 

3.  A  MAN  may,  laftly,  have  a  qualified  property  in  ani-», 
mzh /erae  patiirae^  ^opter  pri^fjilegiutn  :  that  iS)  he  may  have 
fhe  privilege  of  hunting,  t^king,  and  killing  them,  in  ex« 

t  Bro.  Ahr.  tit.  frefpafsf  407,  f<  tieoco-cferidtifn^Wonon.  Lls»H^a/lm 

Q  I  Hal.  P.  Cj,  512.  I  Hawl^.  P.  C,  ],  3.  c.  5.  §.  5.  Aq  anierceaient  fimilar 

€.33.  to  whi^hj  fir  Edward  Coke  tells   bS| 

w  ((  Si  quis  felimy  borres  regii  cuflo^  (7  Rep.  i8.]   there  aotieAtiy  was  for 

«  dem^  occiderit  velfurto  abfiuleriti  felis  ftealing  fwans  \  only  fufpending  tben^ 

*(  fuama  cauda  fufpendatur,  capiteaream  by  the  beak,  inftead  of  the  taii. 
M  attingente,  et  irt  eam grana tritict  effurs-'         '  Carta  defore/i,  pHen.III.  c.  13« 
f<  danturf  ufjuedum  fummitas  caudaetri»        J  7  Rep.  17.     Lamb*  Eiren.  274. 


Ch.  %Sf  «/  T  H  I H  G  t.  ngs 

phifion  of  othcr  perfons.  Here  hc  ha?  a  tranficnt  pfoperty  ii| 
thefe  animals,  ufu^Uy  called  gamc,  fo  long  as  they  continua 
within  his  Ijberty  * }  and  may  rcftrain  any  ftrangcr  from 
taking  tfiem  fiicrcin  :  but  the  inftant  they  depart  into  another 
liberty,  thi^  qualified  property  ceafes,  The  manncr,  in 
which  this  privilege  is  acquired^  lyiU  Ije  Ihcwn  in  a  fub^ 
fcquent  chaptcr, 

The  qualified  propcrty  which  we  have  hi^erto  confidered| 
^tends  only  to  animalsy^r^^  naturae^  when  either  rcclaimed| 
impotent|  or  privilegcd.  Many  other  things  may  alfo  be 
j3ie  objcfts  of  quaiificd  property.  It  may  fubfift  in  thc  very 
riemcnts,  of  firc  or  light,  bf  aiir,  and  of  water.  A  nian  can 
havc  no  abfolute  permancnt  property  in  thefe,  as  he  ipay  in 
the  earth  and  land ;  fince  thefe  are  of  a  vague  and  fugitivc 
nature,  and  therefore  can  admit  only  of  a  precarious  and 
qualified  ownerfliip,  which  lafts  fo  long  as  thcy  are  in  afkual 
ufe  and  occupation,  buf  no  longer.  If  a  man  difturbs  an-» 
other,  and  deprives  him  of  the  lawful  enjoyment  of  thefe  \ 
|f  one  obftrufts  anothcr^s  antient  windows  *^  corrupts  the  aip 
pf  his  houfe  or  gardens  **,  fouls  his  water  %  or  unpens  and  lct^ 
it  out,  or  if  he  divcrjs  an  antient  watercourfe  that  ufed  to  run 
to  thc  other^s  mill  or  meadow  *  j  the  law  wiU  animadvert 
hercon  as  an  injury,  and  protcft  thc  party  injured  in  his  pof-r 
feflion.  But  the  |iroperty  in  them  ceafc§  the  inftant  they  are 
put  of  pofleflion :  for,  whcn  no  man  is  cngaged  in  their  aftual 
occupation,  they  bccome  igain  common,  and  evcry  man  ha^ 
an  cqual  right  to  appropriatc  thcm  to  his  own  ufe. 

These  kinds  of  qualification  in  property  depend  upon  thc 
pecuiiar  circumftanccs  of  the  fubjea  matter,  which  is  not 
f  apablc  of  bcing  ^nder  the  abfplutc  dominion  of,any  propric-r 
.«<S.  But  property  may  alfo  be  of  a  qualificd  or  fpecial  na-! 
ture,  on  account  of  thc  peculiar  circumftances  of  the  owner, 
when  the  thing  itfelf  is  vcry  capable  of  abfolute  ownerfliip, 

»  Cre.  Car.  554*  Mar.  48.    5  Mod.         »»  Ihid.  59.     Lut.  9». 
J76.     12  Mod.  144.  ^9  Rcp.  59. 

f  9  B^ep.  58?  ■  "*  *  ^^  *73'    Skin.  389. 
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As  m  cafe  of  bailment^  or  delivery  of  goods  to  another  pcr- 
fon  for  a  particular  ufe  5  as  to  a  carrier  to  convey  to  Londonj 
to  an  innkeeper  to  fecure  in  his  inn,  or  thc  like,  Here  therc 
is  no  abfolute  property  in  either  the  bailor  or  thc  bailec^  the 
perfon  delivering,  or  him  to  whom  it  is  delivered :  for  thc 
bailqr  hath  only  the  right,  and  not  the  immediate  poffeffion  ; 
the  bailee  hath  the  poffeffion,  and  only  a  temporary  right. 
But  it  is  a  qualified  property  in  them  both ;  and  each  of  them 
is  entitlcd  to  an  aciion,  in  cafe  the  goods  be  damaged  or  takeq 
away  :  the  bailee  on  account  of  his  immediate  poffeffion  \  the 
bailor,  becaufe  the  poffeffion  of  the  bailee  is,  immediately^  hia 
poffeffion  aifo  %  So  alfo  in  cafe  of  goods  pledged  or  pawned 
upon  condition,  either  to  rcpay  money  or  otherwifc ;  both 
the  pledgor  and  pledgec  have  ^  quaUi^e^}  but  neither  ojf  them 
an  abfolute,  propcrty  in  ^hcm  :  the  pledgor's  propcrty  is  con- 
ditional,  and  depcnds  upon  the  performancc  of  thc  condition 
of  re-payment,  ^c  j  and  fo  tap  is  that  of  the  pledgee,  which 
depends  uppn  it's  non-performance  ^,  The  fame  may  be  faid 
of  goods  diftrained  for  rent,  or  other  caufe  of  diftrefs :  which 
are  in  the  naturc  of  a  pledge,  and  are  not,  at  the  firft  taking, 
the  abfolutc  prqpcrty  of  either  the  diftrcinor,  or  party  dif-i 
treined  upon  \  but  may  be  redcemcd,  or  elfc  forfeited,  by  the 
fubfcquent  conduft  of  the  latter.  But  a  fervant,  who  hath 
the  care  of  his  mafter's  goods  or  chattels,  as  a  butler  of  plate^i 
a  (hepherd  of  flieep,  and  thc  likc,  hath  not  ^py  property  or 
poffeffion  either  abfolute  or  qualified,  but  only  a  mcre  charge 
or  overfight  ^, 

Having  thus  confidered  the  fevcral  divifions  of  property 
in  pojfejjiony  which  fubfifts  there  only,  wherc  a  man  hath 
both  the  right  and  alfo  the  occupation  of  the  tliing;  we 
will  proceed  next  to  takc  a  (hort  view  of  the  naturc  of  pro-^ 
perty  in  a^ion^  or  fuch  wherc  a  man  hath  not  thc  occupation, 
,  but  merely  a  bare  right  to  occupy  the  thing  in  qucftion  •,  the 
poffeffion  whereof  may  however  bc  recovcred  by  a  fuit  or 
a£tion  at  law  :  from  whence  the  thing  fo  recovcrable  is  caUc(l 

e  j  KoU.  Abr.  607.  S  3  Inft.  io8. 

f  Cro.  Jac.  245. 
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a  thing,  OT  chofey  in  oBion  ^*  Thus  money  due  on  a  t>ond  is 
a  r£^  in  a£tion  ;  for  a  property  in  the  debt  vefts  at  the  time 
of  forfeiture  mentioned  in  the  obligation^  but  there  is  no 
pofieffion  till  recovered  by  coiirfe  of  law.  If  a  man  promifes» 
or  covenants  with  me,  to  do  any  aft,  and  fails  in  it,  whereby 
I  fufFer  damage,  the  recompenfe  for  this  damage  is  a  chofe  in 
adion  :  for  though  a  right  to  fome  recompenfe  vefts  in  me, 
at  the  time  of  the  damage  done,  yet  what  and  how  large 
fuch  recompenfe  fliall  be,  can  only  be  afcertained  by  verdift  j 
and  the  poiTeffion  can  only  be  given  me  by  legal  judgment 
and  execution.  In  the  former  of  thefe  cafes  the  ftud^t  will 
obferve,  that  the  property,  or  right  of  adiion,  depends  upon 
an  exprefs  contraft  or  obligation  to  pay  a  ftated  fum  :  and  in 
the  iatter  it  depends  upon  an  implied  contradb,  that  if  the 
covenantor  does  not  perform  the  aft  he  engaged  to  do,  he 
fliall  pay  me  the  damslges  I  fuftain  by  this  breach  of  covenant. 
And  hence  it  may  be  collefted,  that  all  property  in  a£lion 
depends  entirely  upon  contra£ts,  either  exprefs  or  implied  % 
which  are  the  only  regular  means  of  acquiring  a  chofe  in 
a£tion,  and  of  the  nature  of  which  we  (hall  difcourfe  at  large 
in  a  fubfequent  chapter» 

At  prefent  we  have  only  to  remark,  that  upon  all  con** 
tra£ts  or  promifes,  either  exprefs  or  implied,  and  the  iniinite 
variety  of  cafes  into  which  they  are  and  may  be  fpun  out,  thc 
law  gives  an  a£kion  of  fome  fort  or  other  to  the  party  injured 
in  cafe  of  jion-performance  \  to  compel  the  wrongdoer  to  do 
juftice  to  the  party  with  whom  he  has  contra£led,  and,  on 
failure  of  performing  the  identical  thing  he  engaged  to  do,  to 
render  a  fatisfa£tion  equivalent  to  the  damage  fuftained.  But 
while  the  thing,  or  it's  equivalent,  remains  in  fufpenfc,  and 
the  injured  party  has  only  the  right  and  not  the  occupation, 
it  is  called  a  chofe  in  a£tion  ;  being  a  thing  rather  in  potentia 
than  in  effe  :  though  the  owner  may  have  as  abfolute  a  pro- 

■ 

1»  The  fame  idca,  and  the  f»mt  de-  52.)     And  again,   *'  acjue  hcnts  adnU' 

nomination,  of  property  prevailed  in  the  <<  merabttMr  autm^  Ji  quid  eft  in  aHiottU 

civil  law.     «  Rem  in  bonis  noftris  babere  *'  buSypetitionibus^  perjecutionibuu  Nam 

•*  intelligimur,  quotiens  ad  recup^randum  **  et  baec  in  bonis  ejfe  videntur»**     (^f* 

**  ejm  affiotttm  babeamust"  (Ff,^i»i»  50.  16.  49.) 
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{)erty  ini  ah(i  i)e  as  well  entkled  to>  ftich  things  in  a£%ion,  a^ 
to  things  in  poflellion; 

Anp,  having  thus  diftinguiflied  thc  .differerit  eUgree  ot 
quantity  of  ibmiriion  or  property  to  which  things  perfonal  arO 
fubjed»  we  may  add  a  word  or  two  conceming  the  iime  o( 
their  enjojmentj  and  the  number  of  their  owners ;  in  conformitjr 
to  the  metliod  before  obfenrcd  in  treating  of  the  propcrty  of' 
things  reaL 

FiasT,  as  to  the  iim^  of  enjoytnefif,    By  thc  hilcs  of  thtf 
intient  common  law,  thete  could  bc  no  future  propcrty,  to» 
take  placc  in  expe&ancy,  created  in  perfonal  goods  and  chat« 
tels)  becaufc,  being  things  tranfitory,  and  by  ihany  acci-a 
dejits  fubjcA  to  be  loft,  dcftroycd,  of  othetwifc  impatred,  and 
thc  czigcncies  of  tradc  rcquiring  alfo  airequerit  circulatioil 
thcrcof,  it  would  occafion  peiTpetual  fuits  and  quarrels,  and 
put  a  ftop  to  the  freedom  of  commercc,  if  fuch  limitationd 
an  rcmaindcr  wcrc  generally  toleratcd  and  allowed.     But  yet 
m  laft  wills  and  teftamcnts  fuch  limitations  of  pctfonal  goods 
and  chattels;  in  remainder  after  a  bequeft  for  lifc,  Is^cfe  pcr* 
*  mitted  * :  though  originally  that  indulgence  was  only  {hcwn^ 
when  merely  thc  ufc  of  the  goods,andnot  the  goods  themfelvcs^ 
was  given  to  thc  firft  legatee  ^  \  the  ptopcrty  being  fuppofed 
to  continuc  all  the  time  in  the  executor  of  the  dcvifon    Buf 
now  that  diftin£tion  is  difregarded '  s  and  therefore  if  a  mait 
either  by  dced  or  will  limits  his  books  or  funliturc  to  A  foi' 
£fc,  with  remainder  over  to  B,  this  remainder  is  good«     But, 
wherc  an  cftate-tail  in  things  perfonal  is  given  to  the  fii^l  or 
any  fubfequent  poflcflbr,  it  vefts  in  him  the  total  pfoperty^ 
and  no  rcmainder  over  fliall  be  pcrmitted  on  fuch  a  Iimtta-< 
tion"*     For  this,  if  aliowed,  would  tend  to  a  pcrpctuity^ 
i^  thc  devifee  or  grantce  in  tail  of  a  chattel  has  no  method 
of  barring  the  cntail :  and  therefore  the  law  vefts  in  him  at 
once  thc  cntire  dominion  of  the  goods,  being  analogous  to 
the  fee-fimple  which  a  tcnant  in  tail  may  acquirc  in  a  reai 
cftatc. 


f  1  Eqii.  Caf.  flbr.  360« 
^  Mtf.  106« 
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Next,  as  fo  the  number  of  owners.  Things  peribnal  may 
belong  to  their  owners,  not  only  in  feveralty,  but  alfo  in 
joint-tenancy,  and  in  common,  as  well  as  real  eftates.  They 
cannot  indeed  be  vcfted  in  coparcenary ;  becaufe  they  do  not 
defcend  from  the  anceftor  to  the  heir,  which  is  neceflary  to 
conftitute  coparceners-  But  if  a  horfe,  or  other  perfonal 
chattel,  be  given  to  two  or  more,  abfolutely,  they  arc  joint-- 
tenants  hercof  j  and,  unicfs  the  jointure  be  fevered,  thc 
fame  do£lrine  of  furvivorihip  fhall  take  place  as  in  eftates  of 
lands  and  tenements  "•  And,  in  like  manner,  if  the  jointure 
be  fevered,  as  by  either  of  them  felling  his  fliare,  the  vendee 
and  the  remaining  part-owner  ihall  be  tenants  in  common^ 
without  mjjus  accrefcendi  or  furvivorfliip  **.  So  alfo  if  100/. 
be  given  by  will  to  two  or  more,  equally  to  he  divided  betwten 
them,  this  makes  them  tenants  in  common  ^ ;  as  we  have 
formerly  feen  \  the  famc  words  would  have  done,  in  regard 
to  real  eftates.  But,  for  the  encouragement  of  huft)andry 
and  trade,  it  is  held  that  a  ftock  on  a  farm,  though  occupied 
jointly,  and  alfo  a  ftock  ufed  iu  a  joint  undertaking,  by  way 
of  partnerftiip  in  trade,  ftiall  always  be  confidered  as  commott 
and  not  as  joint  property ;  and  there  fliall  be  no  fttrvivorfliip. 
therein  \ 


«  Litt.  §•  282.     X  Vern.  482« 
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CHAPTER     THE     T  WENT  V -SIXT  H. 

OF    TITLE     to    THINGS    PER- 
SONAL    BY    OCCtJPANCY. 


WE  arc  ncxt  to  conGdcJr  thc  fitle  to  things  perfonaf^ 
or  thc  various  mcans  oiacquiringy  and  of  io/ifigy  fuch 
propcrty  as  may  bc  had  thcrcin  :  both  which  confidcrations 
of  gain  and  lofs  ihall  be  blcnd^d  togethcr  in  onc;  and  the 
fame  vicw,  as  was  donc  in  our  pbfcrvations  upon  real  pro- 
pcrty  \  -fince  it  is  for  the  moft  part  impoffible  to  contcmplate 
the  one,  without  contemplating  the  other  alfo.  And  thefe 
methods  of  acquifition  or  lofs  are  principally  twelve :  i,  By 
occupancy.  2.  By  prcrogativc.  3.  By  forfciturc.*  4.  By 
cuftom.  5.  By  fucceffion.  6.  By  marriage.  7.  JBy  judg- 
mcnt.  8.  By  gift,  or  grant.  9.  By  contrafi:.  10.  By  bank- 
ruptcy.     II.  By  teftament.     12.  By  adminiftration* 

And,  firft,  a  property  in  goods  and  chattels  may  be  ac* 
quired  by  occupancy :  which  we  have  more  than  once  ■  re- 
marked,  was  the  original  and  only  primitive  mc£hod  of  ac«^ 
quiring  any  property  at  all ;  but  which  has  fince  been  rc- 
ftrained  and  abridgcd»  by  the  pofitive  laws  of  focicty,  in 
ordcr  to  maintain  peace  and  harmony  among  mankind. 
For  this  purpofc,  by  the  laws  of  England,  gifts,  and  con- 
tra6is,  tcftaments»  lcgacics,  and  adminiftrations  have  bcen 
introduccd  and  countenanccd,  in  order  to  transfer  and  con« 
tinue  that  propcrty  and  pofiTcflion  in  things  perfonalj  which 

a.Seepag.  3.  S.  258. 
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has  once  been  acquired  by  the  owner.  And,  where  fuch 
things  are  found  without  any  other  owner^  they  for  the  moft 
part  beiong  to  the  king  by  virtue  of  his  prerogative ;  except 
in  fome  few  inftances,  wherein  the  original  and  natural  right 
of  occupancy  is  ftill  permitted  to  fubfift»  and  which  we  are 
now  to  confider. 

I.  Thits»  in  the  firft  place,  it  hatk  been  faid»  that  any 

body  may  feife  to  his  own  ufe  fuch  goods  as  belong  to  an 

alien  enemy  ^.     For  fuch  enemies,  not  being  looked  upon  as 

members  of  our  fociety,  are  not  entitled  during  their  ftate  of 

enmity  to  the  benefit  or  protcflion  of  the  lawsj  and  therefore 

cvery  man  that  has  opportunity  is  permitted  to  feife  upon 

their  chattels>  without  being  compelled  as  in  other  cafes  to 

make  reftitution  ot  fatisfaflion  to  the  owner.  But  thls,  how* 

ever  genetaily  laid  down  by  fome  of  our  writers,  muft  in 

reafon  and  juftice  be  reftralned  to  fuch  captors  as  are  autho- 

jrized  by  the  public  authority  of  the  ftate,  refiding  in  the 

crown  ^ }  and  to  fuch  goods  as  are  brought  into  this  country 

by  an  alien  enemy^  after  a  declaration  of  war,  without  a  fafe- 

condufl  or  paffport.     And  therefore  it  hath  been  holden  ^, 

that  where  a  foreigner  is  refident  in  £ngland|  and  afterwards 

a  war  breaks  out  between  his  country  and  ours^  his  goods 

are  not  liable  to  be  feifed.     It  hath  alfo  been  adjudged,  that 

if  an  enemy  take  the  goods  of  an  Englifliman,  which  are 

afterwards  retaken  by  another  fubje£t  of  this  kingdom,  the 

former  owner  (hali  lofe  his  property  therein,  and  it  (hall  be 

indefeafibly  vefted  m  the  fecond  taker  \  unlefs  they  were  re- 

taken  the  fame  day,  and  the  owner  before  fun-fet  puts  in  his 

claim  of  property  *.  Which  is  agreeable  to  the  law  of  nations, 

as  underftood  in  the  time  of  Grotius ',  even  with  regard  to 

captures  made  at  fea ;  which  were  held  to  be  the  property  of 

the  captors  after  a  pofieflion  of  twenty-four  hours ;  though 

the  modef n  authorities  «  require,  that  before  the  property  caix 

be  changed,  the  goods  muft  have  been  brought  into  port» 

b  Finch.  L.  178.  •  UU. 

c  Freeip.  40.  '  dej,  b,  &/.  /.  3*  c.  6.  ^.  3. 
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and  h^f^e  continued  a  night  intra  praefidiay  in  a  pkcc  of  tz£t 
cuftody^  fo  that  all  hope  of  recoyering  them  was  loft. 

And,  as  in  thc  goods  of  an  enemy,  fo  aifo  in  Kis  perfoHp  a 
man  may  acquire  a  fort  of  qualified  property,  by  taking  him 
a  prifoner  in  war** ;  at  leaifl:  till  his  ranfom  bc  paidj,  And 
this  doftrine  feems  to  have  been  extended  to  negro-fervants  V 
who  are  purchafcd,  when  captives,  of  the  nations  with  whom 
they  are  at  war,  and  are  therefore  fuppofed  to  continue  in 
fome  degree  the  property  of  their  mafters  who  buy  them : 
though,  accurately  fpeaking,  that  property  (if  it  indee4 
continues)  confifts  rather  in  the  perpetual  fervice^  than  ixi 
the  body  or  peffpn  of  the  captive  ^. 

2.  Thus  again,  whatever  moveables  are  found  upon  thc 
furface  of  the  earth,  or  in  the  fea,  and  are  unclaimed  by  any 
owner,  are  fuppofed  to  be  abandqped  by  the  laft  proprietor  j 
and,  as  fuch,  are  returned  into  the  common  ftock  and  maf$ 
of  things :  and  therefore  they  belorig,  as  in  a  ftate  of  nature, 
to  the  firft  occupant  or  fortun'ate  finder,  unlefs  they  faii  within 
the  defcription  of  waifs,  or  eftrays,  or  wreck,  oj  hidden 
treafure  5  for  thefe,  we  have  formerly  feen  ^,  are  vefted  by 
law  in  the  king,  and  form  a  part  of  thc  ordinary  revenuc  ot 
che  crown. 

3.  Thus  too  the  benefit  of  the  clements,  thc  Ught,  thc 
air,  and  the  water,  can  only  be  appropriated  by  occupancy. 
If  -I  have  an  ahticnt  window  overlooking  my  neighbour's 
ground,  he  may  not  ereft  any  blind  to  obftruft  the  light : 
but  if  I  build  my  houfe  ciofe  to  his  wall,  which  darkens  it, 
i  cannot  compcl  him  to  demolifli  his  wall ;  for  there  the  firft 
occupancy  is  rather  in  him>  than  in  me.     If  my  neighbour 

fc  Bro.  jihr*  tit,propertie*  i8.  "  redemptionmfuamcttmpraefato  ji,  pr§ 

j  Wc  mcct  with  a  curioos  writ  of  **  vUa  fua  falvanda  fezerat  fatitfaElum 

trefpafs  in  the  regiftcr  ( loi.)  for  break-  ^^  forct^  detinuit)  frcgit^  et  iffum  H.  «- 

ijig  a  man'8  houfe,  and  fetting  fuch  his  <'  fit  et  abduxir,  vel  ^ug  voluit  abire  fer^ 

prifoner  at  largc.   "  S^are  dmum  ipfius  *<  mi/it,  &c,'* 

**  A»  apudJV,  (inqua  idem  A.  quendam         ^  2  Lev.  20 1» 

"  H.  ScGtumperiffumA»  deguerra  cap^        ^  Carth.  396.  lA,  Raym*  l47.^Salk, 

*'  tum  tanquam  prifonem  fuum,   quoufque  667. 
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makes  a  tan-yard,  fo  as  to  annoy  and  render  lefs  falubrious 
the  air  of  my  houfe  or  gardens,  the  law  will  furnifh  me  with 
a  remedy ;  but  if  he  is  firft  in  pofieflion  of  the  air,  and  I  fix. 
my  habitation  near  him,  the  nufance  is  of  my  own  feeking, 
and  may  continue.  If  a  ftream  be  unoccupied,  I  may  erc£t 
a  mill  thereon,  and  detain  tHe  water  5  yet  not  fo  as  to  injure 
my  neighbour'8  prior  mill,  or  his  meadow :  for  he  hath  by 
the  firft  occupancy  acquired  a  property  in  the  current. 

4.  WiTH  regard  likewife  to  animals  ferae  naturaej  all 
mankind  had  by  the  original  grant  of  the  creator  a  right  to 
purfue  and  take  any  fowl  or  infeft  of  the  air,  any  fifh  or  in» 
habitant  of  the  waters,  and  any  beaft  or  reptile  of  the  field: 
and  this  natural  right  ftill  continues  in  every  individual,  un-^ 
lefs-  where  it  is  reftrained  by  the  civil  laws  of  the  country, 
And  when  a  man  has  once  fo  feifed  them,  they  become  while 
living  his  qualified  property,  or,  if  dead,  are  abfolutely  his 
own:  fo  that  to  fteal  them,  or  otherwife  invade  this  property, 
is,  according  to  their  refpeftive  values,  fometimes  a  criminal 
€fi^<^nce,  fometimes  only  a  civil  injury.  The  reftriftions 
which  are  laid  upon  this  right,  by  the  laws  of  England,  re- 
late  principally  to  royal  fifh,  as  whale  and  fturgeon,  and  fuch 
terreftrial,  aerial,  or  aquatic  animals  as  go  under  the  deno- 
mination  oi  game;  the  taking  of  which  is  made  the  exclufive 
right  of  the  prince,  and  fuch  of  his  fubjefts  to  whom  he  has 
granted  the  fame  royal  privilege.  But  thofe  anitnals,  which 
are  not  exprefsly  fo  referved,  are  ftill  liable  to  be  taken  and 
appropriated  by  any  of  the  king's  fubjefts,  upon  their  own 
territories  5  in  the  fame  manner  as  they  might  have  taken 
even  game  itfelf,  tiil  thefe  civil  prohibitions  were  ifiued: 
there  being  in  nature  no  diftin£tion  between  one  fpecies  of 
wild  animals  and  another,  between  the  right  of  acquiring 
property  in  a  hare  or  a  fquirrel,  in  a  partridge  or  a  butterfly: 
but  the  difFerence,  at  prefent  made,  arifes  merely  from  thc 
pofitive  municipal  law. 

5.  To  this  princigle  of  occupancy  alfo  muft  be  referred 
the  method  of  acquiring  a  fpecial  perfonal  property  in  corn 
growing  on  the  ground,  or  other  emblemenis,  by  any  poffeffor 
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of  thc  laflcl  who  hath  fown  or  planted  it,  whcther  he  hc 
owncr  of  the  inheritance,  ot  of  a  lefs  eftate :  which  emble^ 
ments  are  diftintl:  from  the  real  eftate  in  the  knd^  and  fub- 
jeft  to  many,  though  not  all,  the  incidents  attending  per- 
fonal  chattels.  They  were  devifable  by  teftament  before 
the  ftatute  of  wills  "*,  and  at  the  death  of  the  owner  fliall^ 
veft  in  his  executor  and  not  his  heir  \  they  are  forfeitablc 
by  outlawry  in  a  perfonal  aclion  " :  and  .by  the  ftatute 
II  Geo.  IL  c.  19.  though  not  by  the  common  law%  they 
may  be  diftreined  for  rent  arrere.  The  reafon  ior  admit- 
ting  the  acquifition  of  this  fpccial  property,  by  tcnams  who 
have  temporary  interefts,  was  formerly  given  p  \  and  it  was 
extended  to  tenants  in  fee,  principally  for  the  benefit  of 
their  creditors :  and  therefore,  though  the  emblements  arc 
affets  in  the  hands  of  theexecutor,  are  forfeitable  upon  out- 
lawry,  and  diftreinable  for  rent,  they  are  not  in  othcr  refpe£ls 
confidered  as  perfonal  chattels ;  and  particularly  they  are  not 
the  objeS  of  larceny,before  they  are  fevered  from  the  ground'. 

6.  The  doclrine  of  property  arifing  from  accejjion  is  alfo 
grounded  on  the  right  of  occupancy.  By  the  Roman  law, 
if  any  given  corporeal  fubftance  received.  afterwards  an  accef- 
fion  by  natural  or  by  artificial  means,  as  by  the  growth  of 
vegetablcs,  the  prcgnancy  of  animals,  thc  embroidering  of 
cloth,  or  the  converfion  of  wood  or  metal  into  veflck  and 
utenfils,  the  oviginal  owner  of  the  thing  was  entitled  by  his 
right  of  poffeflion  to  the  property  of  it  under  fuch  it's  ftate 
of  improvement ' :  but  if  the  thing  itfdf,  by  fuch  operation, 
was  chan^cd  into  a  different  fpecies,  as  by  making  wine,  oil, 
ot  bread,  out  of  another's  grapes,  olives,  or  wheat,  it  bc- 
longed  to  the  new  operator  5  who  was  only  to  make  a  fatif- 
faftion  to  the  former  proprictor  for  the  materials,  whjch  he 
had  fo  convcrted  •.  And  thefe  doftrines  are  implicitly  copied 
and  adopted  by  our  Bi^cton  '>  and  have  fince  been  confixmed 

m  Perk.  §.  512.  q  3  Inft.  109, 
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by  many  rcfolutions  of  thc  courts ".  It  hath  cven  been  hcld, 
that  if  one  takes  away  and  cloaths  another's  wife  or  fon,  and 
afterwards  they  return  homc,  thc  garments  fhall  ceafe  to  be 
his  property  who  provided  them,  bcing  annexed  to  thc  pcrfon 
of  the  child  or  woman  ^. 

7.  BuT  in  the  cafe  of  confufton  of  goods,  whcrc  thofe  o£ 
two  perfons  are  fo  intermixed,  that  the  feveral  portions  cau 
Jbe  no  longer  diftinguiflied,  thc  Englifli  law  partly  agrees 
with,  and  partly  difFers  from,  the  civil.  If  thc  intcrmixture 
bc  by  confent,  I  apprehend  that  in  both  laws  the  proprietors 
have  an  intercft  in  common,  in  proportion  to  their  refpcftivc 
fhares  ^,  But  if  one  v/ilfully  intermixes  his  money,  corn, 
or  hay,  with  that  of  another  man,  without  his  approbation 
or  knowlege,  or  cafts  gold  in  likc  manncr  into  another^s 
melting  pot  or  crucible,  the  civil  law,  though  it  gives  the 
fole  property  of  the  whole  to  him  who  has  not  interfercd  in 
the  mixture,  yet  allows  a  fatisfaflion  to  the  other  for  what 
bc  has  fo  improvidently  loft  y.  But  oilr  law,  to  guard  againft 
fraud,  givcs  the  entire  property,  without  any  account,  to  hini 
whofe  original  dominipn  is  invaded,  and  cndcavoure4  to  be 
xcndered  uncertain,  without  his  own  confcot  % 

8.  There  is  ftill  anotber  fpecies  of  property,  which  (if  it 
.  fubiifts  by  the  common  law)  being  groundcd  on  labour  and 

invcntion,  is  more  propcrly  reducible  to  the  head  of  occu- 
pancy  than  any  oth^r ;  fincc  the  right  of  occupancy  it/elf  is 
fuppofed  by  Mr.  Lockp  *,  ^nd  many  others  **,  to  bc  founded 
on  the  perfonal  labour  of  the  occupant.  And  this  is  the 
right,  which  an  author  may  be  fuppofed  to  have  in  his  own 
original  literary  compofitions :  fo  that  no  other  pcrfon  with- 
out  his  leave  may  publiflj  or  make  profit  of  the  copies.  Whcn 
a  man  by  the  cxertion  of  his  rational  powers  has  produced  an 
original  work,  he  feems  to  have  clearly  a  right  to  difpofc  of 
that  idcntical  work  as  hc  pleafcs,  and  any  attempt  to  vary  the 

n  Bro.  Abr.  tit.profcrtie,  23  Moor.  *  Poph.  38.    2  Bulftr.  315.    1  Htl. 
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difpolition  he  has  made  of  it,  appears  to  be  an  invafion  of  diat 
right.    Now  the  identitjr  of  a.  literary  compofition  confiils  in- 
tirely  in  the  fentiment  and  the  language;  the  fame  conceptionsj 
doathed  in  the  fame  words,  muft  neceiTariiy  he  the  fame  com- 
pofition  :  and  whatever  method  be  taken  of  exhibiting  that 
compofition  to  the  ear  or  the  eye  of  another,  by  recital,  by  writ- 
ing,  or  by  printing,  in  any  number  of  copies  or  at  any  period 
of  time,  it  is  always  the  identical  work  of  the  author  which 
is  fo  exhibited;  and  no  other  man  (it  hath  been  thought)  can 
Have  a  right  to  exhibit  it,  efpecially  for  profit,  without  the 
author^s  confent.    This  confent  may  perhaps  be  tacitly  given 
tb  all  mankind,  when  an  author  fuflPers  his  work  to  be  pub- 
liflied  by  another  hand,  without  any  claim  or  referve  of  right, 
an(l  without  ftamping  on  it  any  marks  of  ownerfliip  ;  it  be- 
ihg  thcn  a  prefent  to  the  public,  like  building  a  church  or 
bridge,  or  l^ying  out  a  new  highway :  but,  in  cafe  the  au- 
thor  iells  a  fingle  book,  or  totally  grants  the  copyright,  it  hath 
been  fuppofed,  in  the  one  cafe,  that  the  buyer  hath  no  more 
right  to  multiply  copies  of  that  book  for  fale,  than  he  hath  to 
ihiitate  for  the  like  purpofe  the  ticket  which  is  bought  for  ad- 
ihiflSon  to  an  opera  or  a  concert  5  and  that,  in  the  other,  the 
whole  property,  with  all  it's  exclufive  rights,  is  perpetually 
transferred  to  the  graptee.     On  the  other  hand  it  is  urged^ 
that  though  the  cxclufive  property  of  the  manufcript,  and  all 
which  it  contains,  undoubtedly  belongs  to  the  author,  hefore 
it  is  printed  or  publiftied  5  yet  from  the  inftant  of  publica- 
tion,  the  exclufive  right  of  an  author  or  his  afligns  to  the  folc 
communication  of  his  ideas  immediately  vaniflies  and  evapo- 
rates ;  as  being  a  right  of  too  fubtile  and  unfubftantial  a  na- 
ture  to  become  the  fubjeft  of  property  at  the  common  law, 
and  only  capable  of  being  guarded  by  pofitive  ftatutes  and 
fpecial  provifions  oj  th^  magiftrate, 

The  Roman  law  adjudged,  that  if  one  man  wrotc  any  thing 
on  the  paper  or  parchment  of  another,  the  writing  fliould  bc- 
long  to  the  owner  of  the  blank  materials  ^ ;  meaning  thereby 
the  mechanical  operation  of  writing,  for  which  it  direfted  the 

c  St  in  cbarth  mfmbranifve  tuis  carmen     bujus  corp^ris  non  Titius  ffJ  tuJominus  ejft 
vtlbiflorumn/eJerailonemTitiusJcnfferit,    vi4eris,    JvJi,2*i»2Z'     Sccpagc^o^, 
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fcribe  to  receive  a  fatisfaftion  ;  for,  in  works  of  genius  and 
invention,  as  in  painting  on  another  man's  canvas,  the  fame 
law  •*  gave  the  canvas  to  the  painter.  As  to  any  other  pro- 
perty  in  the  works  of  the  nnderftanding,  the  law  is  (ilent ; 
though  the  fale  of  literary  copies,  for  the  purpofes  of  recital 
or  multiplication,  is  certainly  as  antient  as  the  times  of  Te- 
rence  *,  Martial  ^,  and  Statius  «.  Neither  with  us  in  Eng- 
land  hath  therc  been  (till  very  lately)  any  final  ^  determina- 
tion  upon  the  right  of  authors  at  the  common  law. 

BuT  whatever  inherent  copyright  might  have  been  fuppofed 
to  fubfift  by  the  common  law,  the  ftatute  8  Ann.  c.  19.  (a- 
mended  by  ftatute  15  Geo.  III.  c.  53.)  hath  now  declared  that 
the  author  and  his  afligns  fhall  have  the  fole  liberty  of  print- 
ing  and  reprinting  his  works  for  the  term  of  fourteen  years, 
and  no  longer ';  and  hath  alfo  prote£led  that  property  by  addi- 
tional  penalties  and  forfeitures :  dire£ling  farther,  that  if,  at 
the  end  of  that  term,  the  author  himfelf  be  Hving,  the  right 
fliall  then  return  to  him  for  another  term  of  the  fame  dura- 
tion ; — and  a  fimilar  privilege  is  extended  to  the  inventors  of 
prints  and  engravings,  for  the  term  of  eight  and  twenty  years, 
by  the  ftatutes  8  Geo.  II.  c.  13.  and  7  Geo.  III.  c.  38.  be- 
fides  an  a£lion  for  damages,  with  double  cofts,  by  ftatute 
17  Geo.  in.  c.  57.  All  which  parliamentary  protediioiig 
appear  to  have  been  fuggefted  by  the  exception  in  the  ftatute 
of  monopolies,  21  Jac.  I.  c.  3.  which  allows  a  royal  patent 
of  privilege  to  be  granted  for  fourteen  years  to  any  inventor 
of  a  new  manufafture,  for  the  fole  working  or  making  df 
the  fame ;  by  virtue  whereof  it  is  held,  that  a  temporary  pro- 
perty  therein  becomes  vefted  in  the  king's  patentee  K 

(I  Ibid»  §.  34.  cdSt  of  D^naldjon  v.  Becket,   before  ths 

*  ProL  tn  Eunucb,  20.  hooreoflords»22  F«^r.  1774,  itwasheld 

f  Epigr,  i.  67.  iv.72.  xiii.3.  xit.x^^.  thac no copyrJghtnow  fubfifttin authors^ 

S  Jwv*  vii.  83.  after  the  expiration  of  the  feveral  ternit 

h  Since  this  was  firft  wricten,  it  waa  created  by  the  ftatute  of  queen  Anoe. 

determined    in   the  cafe  of  Millar  v,  ^  By  ftatute  15  Geo.  III.  €.53.  foffle 

Taylor    in  B»  R,  Pafcb,    9  Geo.  III.  additional  privileges  in  thifi  rtfpeA  are 

1769»  that  an  exdufive  and  permanent  granted  to  the  univerfitiei,  and  ccrtaiA 

copyright  in   authors  fubfifted    by  ths  other  leamed  focietles. 

fommoii  law.     BuC  aftcrwatds,  in  the  ^  x  Vem.  6a. 

Cc  4 


i 


4q9  Tbe  R  I  o  H  T  s  Book  II. 
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OF    TITLE    BY    PREROGATIVE, 
AND    FORFEITURE. 


ASECOND  method  of  acquiring  property  In  pcF« 
fonal  chattels  is  by  the  king^s  prerogative :  wbereby 
z  right  xnzj  accrue  either  to  the  crown  itfelf,  or  to  fuch  as 
^laim  under  the  title  of  the  crown,  as  by  the  king's  grant^ 
or  by  prefcription,  which  fuppofes  an  antient  grant. 

SucH  in  the  &Tfji  place  are  all  trihuteSf  taxer^  and  cufhfns  } 
vhether  conftitutionally  inherent  in  the  crown,  as  flowers  of 
the  prerogative  and  branches  of  the  cei^us  regalis  or  antient 
royal  revenue,  or  whether  they  be  occafionally  created  by 
authority  of  pariiament ;  of  both  which  fpecies  of  xerenue 
we  treated  largely  in  the  former  yoluine,  In  thefe  the  king 
acquires  and  the  fubjed^  lofes  a  property,  the  inftant  they  be^ 
come  due :  if  paid,  they  are  a  chofe  in  poflefBon ;  if  unpaid» 
a  chofe  in  a£tion.  Hither  aUb  may  be  referred  all  forfeitures» 
fineMand  amercements  due  to  the  king,  which  accrue  by 
virtne  of  his  antient  prerogative,  or  by  particular  modern 
ftatutes  :  which  revenues  created  by  ftatute  do  always  affi- 
milate,  or  take  the  fame  nature,  with  the  antient  revenues; 
and  may  therefore  be  looked  upon  as  arifing  from  a  kind  of 
artificial  or  fecondary  prerogative.  And,  in  either  cafe,  the 
pwner  of  the  thing  forfeited,  and  the  perfon  fined  or  amerced, 
Jofe  and  part  with  the  property  of  the  forfeiture,  fine,  ox 
ainercement>  the  inftant  the  king  or  his  grantee  acquires  it^ 

IH 


In  thcfc  feveral  mcthods  of  acquiring  propcrty  by  preroga^ 
tivc  there  is  alfo  this  peculiar  quality,  that  the  king  cannot 
have  zjaint  propcrty  with  any  perfon  in  one  cntire  chattel» 
or  fuch  a  onc  as  is  not  capablc  of  divifion  or  feparation  i  but 
where  the  titlea  of  thc  king  and  a  fubjcft  concur,  thc  king 
ftiall  havc  thc  whole :  in  like  manncr  as  the  king  cannot,  cither 
by  grant  or  contra£l>  bccome  a  joint-tcnant  of  a  chattcl  real 
with  anothcr  pcrfon  * ;  but  by  fuch  grant  or  contrad  Ihall 
bccomc  cntided  to  thc  whole  in  fcvcralty,  Thus,  if  a  horfe 
be  givcn  to  the  king  and  a  privatc  pcrfon,  the  king  fliall 
have  thc  fole  property :  if  a  bond  bc  madc  to  thc  king  and  a 
fiibjca,  the  king  ihall  have  the  whole  pcnalty ;  the  debt  or 
duty  being  one-finglc  chattcl  **  j  and  fo,  if  two  pcrfons  havc 
tiic  propcrty  of  ^  hbxfc.  bctween  thcm,  or  have  a  joint  dcbt 
6wing  them  bh  bond,  and  one  of  them  affigns  his  part  to  the 
king,  or*is  attainted,  whcreby  his  moiety  is  forfeited  to  the 
crown ;  the  king  ftiall  have  the  cntirc  horfe,  and  entire  dcbt  *. 
For,  as  it  is  not  confiftent  with  thc  dignity  of  the  crown  to 
be  partner  with  a  fubjed,  fo  neithcr  does  the  king  cver  Ibfe 
his  right  in  any  inftancc  ;  but,  whcrc  they  intcrferc,  his  is 
always  prcf erred  to  that  of  another  pcrfon  ** :  from  which  two 
principlcs  it  is  a  nccefrary  confequcnce,  that  thc  innocent 
tfaough  unfortunatc  partncr  muft  lofc  his  fliare  in  both  the 
debt  ahd  thc  horfe,  or  in  aqy  oth^r  chattcl  in  the  famc  cir- 
cumftanpes. 

This  dpfbrinc  has  no  opportunlty  to  takc  place  in  ccrtalti 
othcr  inftances  of  title  by  prerogativc,  that  remain  to  be  men- 
tioned ;  as  the  chattcls  thcreby  vcfted  are  originally  and  folely 
vefted  in  thc  crown,  without  any  transfcr  or  derivative  aC- 
fignment  eithcr  by  decd  or  law  from  any  formcr  proprictor, 
Such  is  thc  acquifition  of  property  in  wrcck,  in  trcafurc- 
trove,  in  waifs,  iii  cftrays,  in  royal  fifh,  in  fwans,  and  the 

•  Secpflg.  1S4.  c  Cro.ElIx.26^.Plowd.  3i3.FinGh* 

^  Fit2h.  Jbr,  j,dctttf  ^S,    Plowd,    Law.  178.     jo  Mod.  245. 
243*  ^  ~  «1  Co.  Litt.  30« 
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like ;  which  are  not  transferred  to  the  fovcreign  from  any 
former  owner,  but  are  originally  inherent  in  him  by  the  nilea 
of  law,  and  are  derived  to  particular  fubje£l:$,  as  royal  fran-* 
chifes,  by  his  bounty.    Thefe  are  afcribed  to  him^  partly 
upon  the  particular  reafons  mentioned  in  the  eighth  chapter 
of  the  former  book  j  and  partly  upoQ  the  gcncral  principle  of 
their  being  bona  vacantia,  and  therefore  vefted  in  the  king^ 
as  wcU  to  preferve  the  pcace  of  the  public,  aa  in  tnift  to 
employ  thcm  for  the  fafety  and  omament  of  the  common« 
wealth. 

There  is  alfo  a  kind  of  prerogative  copyright  fubfifting  tn 
certain  books,  which  is  held  to  be  vefted  in  the  crown  upon 
differcnt  reafons.  Thus,  i.  The  king,  as.  the  executive 
magiftrate,  has  thc  right  of  promulging  to  the  people  all 
2&S  of  ftate  and  government.  This  gives  him  the  ezclulivc 
privilege  of  printing,  at  his  own  prefs,  or  that  of  his  grantees» 
all  aBs  of  parliamenty  proclamationsy  and  orders  ef  counciL 
2.  As  fupremc  hcad  of  the  church,  he  hath  a  right  to  the 
publication  of  all  liturgies  and  books  of  divine  fervice.  3,  He 
is  alfo  faid  to  havc  a  right  by  purchafe  to  the  copies  of  fuch 
law  booksy  grammarsj  and  other  compofitions,  as  were  com» 
piled  or  tranflated  at  the  expcnce  ef  the  crown.  And  upon 
thcfc  two  laft  principles,  combined,  the  exclufive  right  of 
printing  the  tranflatipn  of  the  bible  is  foundcd. 

There  ftill  remains  anothcr  fpccies  of  prerogativc  pro- 
pcrty,  founded  upon  a  very  differcnt  principlc  from  any  that 
Have  been  mentioned  before  j  the  property  of  fuch  animals 
ferae  naturacy  as  are  known  by  the  denomination  of  game^ 
wiih  the  right  of  purfuing,  taking,  and  deftroying  them : 
which  is  vefted  in  the  king  alone,  and  from  him  derived  to 
fuch  of  his  fubje£ls  as  have  received  the  grants  of  a  chafe,  a 
park,  a  free  warren,  or  free  fiflicry. .  This  may  lead  us  into 
an  inquiry  concerning  the  original  of  thcfe  franchifes,  or 
royalties,  on  which  we  touched  a  little  in  a  former  chaptcr  ^ : 

'  pag.  38,  3^. 
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the  right  itfelf  bcing  an  incorporcal  hcreditamcnt,  though  thc 
fruits  and  profits  of  it  arc  of  a  pcrfonal  nature. 

In  the  firft  placc  then  we  havc  already  fhewn,  >nd  indecd 
it  cannot  be  denied,  that  by  the  law  of  nature  cvery  man    ' 
from  the  prince  to  the  peafant,  has  an  equal  right  of  pur- 
fuing,  and  taking  to  his  own  ufc,  all  fuch  crcatures  as  arc 
ferae  naturae^  and  thereforc  the  property  of  nobody,  but  li- 
able  to  bc  feizcd  by  the  firft  occupant.     And  fo  it  was  held 
by  the  impcrial  law,  even  fo  late  as  Juftinian'8  timc  :  ^^ferae 
*<  igttur  bejiaey  et  volucres^  et  omnia  anlmaUa  quae  mariy  coehy 
**  et  terra  najcuntur^  Jmul  atque  nh  aliquo  capta  fuerinty  jure 
"  gentium  Jlatim  illius  ejfe  incipiunt.     ^od  enim  nullius  g/?,  id 
«<  naturali  ratione  occupanti  coticeditur  «."    But  it  foUows  from 
the  very  end  and  conftitution  of  fociety,  that  this  natural 
right,  /as  well  as  many  others  belonging  to  man  as  an  indivi- 
dual,  may  be  reftrained  by  pofitive  laws  enafted  for  reafons 
cf  ftate,  or  for  the  fuppofed  benefit  of  the  community.   This 
reftriftion  may  be  either  with  refpe£t  to  the  place  in  which 
this  right  may,  or  may  not,  be  exercifcd ;  with  refpeft  to 
the  animals  that  are  the  fubjeft  of  this  right ;  or  with  refpedl  to 
the  perjons  allowed  or  forbidden  to  exercife  it.    And,  in  con- 
fequence  of  this  authority,  we  find  that  thc  municipal  laws 
of  many  nations  have  exerted  fuch  power  of  reftraint ;  havc 
in  general  forbiddcn  the  cntering  on  another  man's  grounds, 
for  any  caufe,  without  the  owner's  leave  *,  have  extendcd  thcir 
proteftion  to  fuch  particular  animals  as  are  ufually  the  obje£l:3 
of  purfuit ;  and  have  invefted  the  prerogative  of  hunting  and 
taking  fuch  animals  in  the  fovercign  of  the  ftate  only,  and 
fuch  as  he  fliall  authorife  *».     Many  reafons  have  concurrcd 
for  making  thefe  conftimions :  as,  i.  For  thc  cncouragement 
of  agricuiture  and  improvement  of  lands,  by  giving  evcry 
man  an  cxclufiv.e  dominion  over  his  own  foil.     2.  For  pre- 
fervation  of  the  feveral  fpecies  of  thefe  animals,  which  would 
foon  bc  extirpated  by  a  general  libcrty.     3.  For  prevention 
pf  idlenefs  and  diffipation  in  huft)andmen,  artificcrs,  and 

s  Ufi.  1. 1.  12,  .      J»  Pvff-  L«  N.  1. 4.  c.  6.  §.  5. 
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others  of  lower  rank  ;  which  would  be  the  unavoidable  c<hi- 
fequence  of  univerfal  licence.     4.  For  prevention  of  popular 
infurrcflions  and  rcfiftance  to  the  governmcnt,  by  difarmiiig 
thc  bulk  of  the  people  * :  which  laft  is  a  rcafon  oftner  meant^ 
than  avowed,  by  the  makers  of  foreft  or  game  laws.     Mor, 
certainly,  in  thefe  prohibitions  is  there  any  natural  injuftice^ 
as  fome  have  weakly  enough  fuppofed :  fincc,  as  Puffendorf 
obferves,  the  law  does  not  hereby  take  from  any  man  his 
prcfent.  property,  or  what  was  already  his  own,  but  barely 
abridges  him  of  one  means  of  acquiring  a  future  property, 
that  of  occupancy  ;  which  indeed  the  law  of  nature  would 
allow  him,  but  of  which  the  laws  of  fociety  have  in  moft 
inftances  very  juftly  and  reafonably  deprived  him. 

Yet,  howevcr  dcfenfible  thefe  provifions  in  gencral  may 
be,  on  the  footing  of  reafon,  or  juftice,  or  civil  policy,  wc 
muft  notwithftanding  acknowlege  that,  in  their  prefcnt  fhapc, 
thcy  owe  thcir  immcdiate  original  to  flavcry.     It  is  not  till 
after  the  irruption  of  the  northcrn  nations  into  the  Roman 
empire,  that  we  read  of  any  other  prohibitions,  than  that 
natural  one  of  not  fporting  on  any  private  grounds  without 
the  owner's  leave ;  and  another  of  a  morc  fpiritual  nature, 
vhich  was  rather  a  rule  pf  ecclc(iaftical  dlfcipline,  than  a 
branch  of  municipal  law.     The  Roman  or  cjvil  law,  though 
it  knew  no  rcftriftion  as  to  perfons  or  animah^  fo  far  regarded 
the  article  oi  placey  that  it  allowed  no  man  to  hunt  or  fport 
upoi>  anpther^s  ground,  but  by  confent  of  the  owncr  of  the 
foil.     **  ^ti  alienum  fundum  ingreditur^  venandi  aut  aucupandi 
*^  gratia,  potefl  a  domino  prohiberi  ne  ingrediatur  ^."     For  if 
thcre  can,  by  the  law  of  n^ture,  be  any  inchoate  imperfcQ: 
property  fuppofed  in  wild  animals  before  they  are  takcn,  it 
fcems  moft  reafonable  to  fix  it  in  him  upon  whofe  land  they 
are  found.     And  as  to  the  other  reftriftion,  which  relates  to 
perfons  and  not  to  place^  the  pontifical  or  canon  law  ^  inter- 
difts  **  venationeSf  et  fylvaticas  vagationes  cum  canibus  et  acciv 
**  ^itribuSf^  to  all  clergymen  without  diftindlion  \  grounded  oi^ 

i  Watburton^s  alliance.  324.  I  DecrctaU  l.  5.  r/V.  »4.  c.  2. 

k  InJI,  z.  1.  §.  12.  ' 
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a  faying  of  St.  Jcrom  ",  that  it  never  is  recorded  that  thefe  . 
diverfions  were  ufed  by  thc  faints,  or  primitive  fathers.  And 
the  canons  of  our  Saxon  church,  publiihed  in  the  reign  of 
.  king  Edgar  ",  concur  in  the  fame  prohibition :  though  our 
fecular  laws,  at  leaft  after  the  conqueft,  did  evcn  in  the  limes 
of  popery  difpenfe  with  this  canonical  impediment ;  and  fpi- 
rituai  perfons  were  allowed  by  the  common  law  to  hunt  for 
their  recreation,  in  ordet  to  render  them  fitter  for  the  per- 
ibrmance  of  their  duty  :  as  a  confirmation  whereof  we  may 
obferve,  that  it  is  to  this  day  a  branch  of  the  king's  prerogative» 
at  the  death  of  every  biftiop,  to  have  his  kennel  of  houndsj  or 
a  compofition  in  lieu  thereof  **. 

BuT,  "vjith  regard  to  the  rife  and  original  of  our  prefent 
civil  prohibitions,  it  will  be  found  that  all  foreft  and  gamc 
laws  werc  introduced  into  Europe  at  the  fame  time,  and  by 
the  fame  policy,  as  gave  birth  to  the  feodal  fyftem ;  when 
thofe  fwarms  of  barbarians  iflued  from  their  northern  hive, 
and  laid  the  foundation  of  moft  of  the  prefent  kingdoms  of 
Europe,  on  the  ruins  of  the  weftern  empire.  For  when  a 
conquering  general  came  to  fettle  the  oeconomy  of  a  van- 
quifhed  country,  and  to  part  it  out  among  his  foldiers  or 
feudatories,  who  were  to  render  him  military  fervice  for  fuch 
donations  \  it  behoved  him,  in  order  to  fecure  his  new  ac- 
quifitions,  to  keep  the  rujlici  or  nativcs  of  the  country^  and 
all  who  were  nbt  his  military  tenants,  in  as  low  a  condition 
as  poflible,  and  efpecially  to  prohibit  them  thc  ufe  of  arms. 
Nothing  could  do  this  more  effeftually  than  a  prohibition  of 
hunting  and  fporting  \  and  therefore  it  was  the  policy  of  the 
conqueror  to  refervc  this  right  fo  himfelf,  and  fuch  on  whom 
he  fliould  beftow  it  \  which  were  only  his  capital  feudatoriesy 
or  greater  barons.  And  accordingly  we  find,  in  thc  feudal 
conftitutions  ^y  one  and  tlie  famc  law  prohibiting  the  rufiici 
in  general  from  carrying  arms,  and  alfo  profcribing  the  ufc 
of  nets,  fnares,  or  other  engines  for  deftroying  the  game. 
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fl  r^.  64« 


o  4  loft.  309. 

?  Ftud*  /•  t.  tit,  27.  §.  5« 


TfaU 


4t4  W^   R I  o  H  T  «  Booic  II* 

This  exclufive  privilege  well  fulted  the  martial  gentus  of  thc 
conqucring  troops,  who  delighted  in  a  fport  *»  which  in  it^s 
purfuit  and  flaughter  bore  fome  refemblance  to  war.     Vtta 
omniSf  (fays  Caefar,  fpeaking  of  thc  antient  Germans,)  i/f 
venationibus  atque  injludiis  rei  militaris  conjiftit  ^.     And  Taci- 
tus  in  like  manner  obferves,  that  quoties  bella  non  ineuntf  mul^ 
tum  venatibus,  plus  per  otium  tranjigunt  ■.     And  indeed,  likc 
fome  of  their  modem  fucceflbrs,  they  had  no  other  amufement 
to  entertain  their  vacant  hours ;  defpifing  all  arts  as  efllbnii'- 
nate,  and  having  no  other  learning,  than  was  couched  in  fuch 
rude  ditties,  as  were  fung  at  the  folemn  caroufals  which  fuc- 
Ceeded  thefe  antient  huntings.    And  it  is  remarkable  that,  in 
thofe  nations  where  the  feodal  policy  remains  the  moft  uncor- 
rupted,  the  foreft  or  game  laws  continue  in  their  higheft  rigor- 
In  France  all  gamc  is  properly  the  king's  ;  and  in  fome  parts 
of  Germany  it  is  death  for  a  peafant  to  be  found  huncing  in 
the  woods  of  the  nobility  ^ 

WiTH  U9  in  England  alfo,  hunting  has  ever  bcen  efteem- 
cd  a  moft  princely  diverfion  and  cxercife.  Thc  whok  ifland 
was  repleniftied  with  all  forts  of  game  in  the  times  of  thc 
Britons ;  who  lived  in  a  wild  and  paftoral  manner,  without 
inclofing  or  improving  their  grounds,  and  derived  much  of 
their  fubfiftence  from  thc  chace,  which  they  all  enjoyed  in 
common.  But  whcn  hufbandry  took  place  under  the  Saxon 
govemment,  and  lands  began  to  be  cultivated,  imprpvcd, 
and  enclofed,  the  beafts  naturally  fled  into  the  woody  and 
dcfart  trafts ;  which  were  callcd  the  forefts,  and,  having 
never  bcen  difpofed  of  in  the  firft  diftribution  of  lands,  wcre 
therefore  held  to  belong  to  the  crown.  Thcfc  were  fillcd 
with  great  plenty  of  game,  which  our  royal  fportfmen  rc- 
fcrved  for  their  own  diverfion,  on  pain  of  a  pecuniary  for- 

4  In  the  laws   of   Jeoghiz   Khan,  enough  in  the  winter,  during  their  receft 

fbunder  of  the  Mogul  and   Tartarian  from  war.  (Mod.  Univ.  Hiil.  iv.  4.68.} 

cmpire,  publi/hed  A*  D,  1205.  therc  is  ^  De  BelL  GcdU  /•  6.  c*  20. 

one  which  prohibits  the  kiUtng  of  all  *  r.  15. 

game  from  March  to  Odober ;  that  the  t  Mattheus  de  Crimiti,  e,  3.  tit.  i. 

«•urt  and  foldiery  might  find  pUncy  Carpsov.  FraBic*  Saxonic,  f»  2«  r.  84. 
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feiture  for  fuch  as  interfcred  with  thcir  fovcreign.  But  every 
freeholder  had  the  fuU  liberty  of  fporting  upon  his  own  ter- 
ritories,  provided  he  abftained  from  the  king's  forefts :  as 
is  fuUy  exprefied  in  the  laws  of  Canute  ▼,  and  of  Edward 
the  Confeflbr  ^ :  *^^t  quilibet  homo  dignus  venatione  fua^  in 
•*  fylva,  et  in  egrlsy  fihi  propriis\  et  in  40miniofuo  :  et  abftineat 
''  omnis  homo  a  venariis  regiisy  uhicunque pacem  eis  hahere  volue» 
<<  rit :"  which  indeed  was  the  antient  law  of  the  Scandinavian 
continenty  from  whcnce  Canute  probably  derived  it.  "  Cui" 
''  que  enim  in  propriofundo  quamiibet  feram  quoquo  modo  venari 
«  permjfum  ^." 

HowEVER,  upon  the  Norman  conqueft,  a  new  do£brine 
took  place  ;  and  the  right  of  purfuing  and  taking  all  beafts 
of  chafe  or  venary^  and  fuch  other  animals  as  were  accounted 
game^  was  then  held  to  belong  to  the  king,  or  to  fuch  only 
as  were  authorized  under  him.  And  this>  as  well  upon  the 
principies  of  the  feodal  law,  that  the  king  is  the  ultimate 
proprietor  of  all  the  lands  in  the  kingdom,  they  being  all  held 
of  hinv  as  the  chief  lord,  or  lord  paramount  of  the  fee  ;  and 
that  therefore  he  has  the  right  of  the  univerfal  foilj  to  enter 
thereon^  and  to  chafe  and  take  fuch  creatures  at  hi^  pleafure : 
as  alfo  upon  another  maxim  of  the  common  law,  which  we 
have  frequently  cited  and  illuftratedj  that  thefe  animals  are 
bona  vacantia,  and^  having  no  other  owner^  belong  to  the  king 
by  his  prerogative.  As  therefore  the  former  reafon  was  held 
to  vcft  in  the  king  a  right  to  purfue  and  take  them  any  where  ; 
the  latter  was  fuppofed  to  give  the  king,  and  fuch  as  he  (hould 
authorizcy  zfole  and  exclufive  right. 

This  right,  thus  newly  vefted  in  the  crown,  was  exertcd 
with  the  utmoft  rigor^  at  and  aftcr  the  time  of  the  Normau 
cftablifhment  \  pot  only  in  the  antient  forefts,  but  in  the  nevr 
ones  which  the  conqueror  made,  by  laying  together  vaft 
tra£bs  of  country,  depopulatcd  for  that  purpofe,   and  re- 

'  V  c,  77»  V  Stiernhoeki«;»r<  Suion*  /.  %•  r.  8. 
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ferved  folcly  for  fhe  king^s  royal  diverfioh ;  in  wHcli  Were 
ezercifed  the  moft  horrid  tyrannies  ahd  opprefEons,  under 
colour  of  foreft  law,  fot  the  fake  of  preferving  the  beafts  of 
chafe  \  to  kiU  any  of  whidi,  within  the  limits  of  the  foreft^ 
was  as  penal  as  the  death  of  a  man*  And,  in  purfuance  of 
the  fame  principle,  king  John  laid  a  total  interdi£):  upon  the 
nvinged  as  well  as  A^&fiurfooied  creation  :  ^^  capturam  aviumper 
totam  Angliam  interdixit^"  The  cruel  and  infuppoitable 
hardfhips,  which  thefe  foreft  laws  created  to  the  fubjed:^ 
occafioned  our  anceftors  to  be  as  zealous  for  their  reform-» 
ation,  a&  for  the  relaxation  of  the  feodal  rigors  and  the  othef 
exadlions  introduced  by  the  Norman  family  y  and  accordingly 
we  find  the  immunities  of  carta  de  forefia  as  warmly  con- 
tended  for,  and  extorted  from  the  king  with  as  much  difE- 
culty,  as  thofe  of  magna  carta  itfelf.  By  this  charter,  con- 
firmed  in  parliament  J^,  many  forefts  were  dUafforefted,  or 
ftripped  of  their  oppreffive  privileges,  and  regulations  werc 
made  in  the  regimen  of  fuch  as  remained ;  particularly  *  kill- 
ing  the  king^s  deer  was  made  no  longer  a  capital  oflence, 
but  only  punifhed  by  a  fine,  imprifonment,  or  abjuration  of 
the  realm.  And  by  a  variety  of  fubfequent  ftatutes,  together 
with  the  long  acquiefcence  of  the  crown  without  exerting 
the  foreft  laws,  this  prerogative  is  now  become  no  longer  a 
grievance  to  the  fubjeft. 

BuT,  as  the  king  referved  to  himfelf  xhtforejls  for  his  owil 
exclufive  diverfion,  fo  he  granted  out  from  time  to  time  other 
tra£^s  of  lands  to  his  fubje£ts  under  the  names  of  chafes  or 
parks%  or  gave  them  licence  to  make  fuch  in  thcir  own 
grounds  ;  which  indeed  are  fmaller  forefts,  in  the  hands  of  a 
fubjeft,  but  not  govemed  by  the  foreft  laws:  and  by  the 
common  law  no  perfon  is  at  liberty  to  take  or  kill  any  beafts 
of  chafe,  but  fuch  as  hath  an  antient  chafe  or  park ;  unlefs 
they  be  alfo  beafts  of  prey. 

X  M.  Parts.  303«  >  caf»  io« 
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As  to  all  inferior  fpecies  of  game^  called  beafts  and  fowls 
x)f  warren,  the  libcrty  of  taking  or  killingthem  is  another 
franchife  or  royalty,  derived  likewife  from  the  crown,  and 
CTiWeAfree  warren ;  a  word,  whicb  (ignifies  prefervation  or 
cuftody  :  as  the  exclufive  libcrty  of  taking  and  kiUing  fifh  in 
a  public  ftream  or  river  is  called  2i  free  fijhery ;  of  which  how- 
^ver  no  new  franchife  can  at  prefent  be  granted,  by  the  cx- 
prefs  provifion  oimagna  cartay  c.  i6.  ^  The  principal  inten- 
tion  of  granting  to  any  one  thefe  franchifes  or  liberties  was  in 
order  to  proteft  the  game,  by  giving  the  grantee  a  f#le  and 
exclufive  power  of  killing  it  himfelf,  provided  he  prevented 
other  perfons.  And  no  man,  but  he  who  has  a  chafe  or  frec 
warren,  by  grant  from  the  crown,  or  prefcription  which 
fuppofes  one,  can  juftify  hunting  or  fporting  upon  anothcr 
man's  foil ;  nor  indeed,  in  thorough  ftriclnefs  of  common 
law,  either  hunting  or  fporting  at  all. 

HowEVER  novcl  this  doftrine  may  feem,  to  fuch  as  cali 

thcmfelves  qualified  fportfitien,  it  is  a  regular  confequence 

from  what  has  been  before  delivered ;    that  the  fole  right 

of  taking  and  deftroying  game  belongs  exclufively  to  the 

king.      This  appears,    as  well  from   the  hiftorical  deduc- 

tion  here  made,  as  becaufe  he  may  grant  to  his  fubjefts  an 

exclufive  right  of  taking  them ;  which  he  could  not  dp,  un- 

kfs  fuch  a  right  was  firft  inherent  in  himfelf.     Andhence 

it  will  follow,  that  no  perfon  whatever,  but  he  who  has  fuch 

dcrivative  right  from  the  crown,  is  by  common  law  entitled 

to  takc  or  kill  any  beafts  of  chafe,  or  other  game  whatfoever. 

It  is  true,  tbat,  by  the  acquiefcence  of  the  crown,  the  fre- 

quent  grants  of  free  warren  in  antient  times,  and  the  intro- 

duftion  of  new  penaltiQS  of  late  by  certain  ftatutes  for  pre- 

ferving  the  gaipe,  this  exclufive  prerogative  of  the  king^is 

little  known  or  confideredj  every  man,  that  is  exempted 

from  thefe  modern  penalties,  looking  upon  himfelf  as  at  li- 

berty  to  do  what  he  pleafes  with  the  game :  whereas  the  con- 

trary  is  ftriftly  true,  that  nO  man,  however  wcU  quaUfiei  he 

■  • 
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may  vulgarly  be  efleemed,  has  a  right  to  encrpacK  on  tlie 

royal  prerogative  by  the  killing  of  game,  unlefs  he  cau  ihew 

a  particular  grarit  of  fr6c  watren ;  or  a  prefcription,  whifJi 

'prefiimes  a  grant ;  or  fonie  authority  iinder  an  a^  of  paxli^ 

ment.     As  for"  tlie  latter,   rrecolletf  but  two  inftances 

wherein  an  exprefs  permlflion  to  kill  game  was  evcr  giventy 

ttatuties    the  one  by  ijfac.  I.  cap.  27.  altered  by  7,Jac»I. 

cap.  II.  and  virtually  repealed  by  22  &  23  Car.  II.  c.  25. 

whith  gaveauthority,  fo  long  as  they  remained  in  forcc,  to 

the  owners  of  free  warren,  tb  lords  gf  nianors,  and.to  all 

freeholders  having  ^ol.  per  annutn  in  lands  of  ix^heritance,  or 

80/.  for  life  or  lives,  or^ooA  perfonal  eftate,   (anj  their 

fervants)  to  take  partridges  and  pheafants  upon  their  own,  or 

their  mafter's,  free  warren,  irihentance,  or  .freehold  :    the 

other  by  5  Ann.  c.  14.  which  empowers  lords  and  ladies  of 

manors  tb  appoint  gameTceepers  to  kill  game  for  the  uie  of 

fuch  lord  or  lady  •,  which  with  fome  alteration  ftiil  fubfills^. 

and  plainly  fuppofes  fuch"'power  not  to  have  been  in  tliem 

before.     The  truth  of  the  matter  is,  that  thefe  game  laws  (of 

which  we  ftiall  have  occafion  to  fpeak  again  in  the  fourth 

book*  of  thefe  commentaries)  do  indeed  qualij^  nqbody,  cx* 

cept  in  the  inftance  of  a  gamekeeper,  to  kiH  game  :  but  only^ 

to  fave  the  trouble  and  formal  procefs  of  an  a£lion  by  the  pcr- 

fon  injured,  who  perhaps  too  might  remit  the  ofience,  thefe 

ftatutes  infii£t  additional  penalties,  to  be  recoveredcither  in  a 

regular  or  fummary  way,  by  any  of  the  king^s  fubjefts,  from 

certain  perfons  of  inferior  rank  who  may  bc  found  ofiending 

in  this  particular.     But  it  does  not  follow  that  perfons,  ez^ 

cufed  from  thefe  additional  penalties,  are  therefore  autborifed 

to  kill  game.     The  circumftance  of  having  100/.  perannumf 

and  the  reft,  are  not  properly  qualificationsybut  exemptions. 

And  thefe  perfons,  fo  exempted  from  the  penalties  of  the 

game  ftatutes,  are  not  only  liable  to  afiions  of  trefpafs  by 

die  owncrs  of  the  land  ;    but  alfo,  if  they  kill  game  withia 

the  limits  of   any  royal  franchife,^    they  are  liable  to  the 

aftions  of  fuch  who  may  bave  thc  right  of  chafe  or  frce 

warren  therein. 
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TJpON  thc  whple  it  appcars,  that  the  king,  by  his  prero- 
gative,  and  fuch  pcrfons  as  have,  under  his  authority,  the . 
royal  franchifes  of  chafe,  park,  free  waryen,  or  free  fifhery, 
are  thc  only  pevhns  who  may  acquifc  any  propcrty,  however 
fugitive  and  tranfttory,  in  thefc  animals  firae  naturae^  while 
living ;  wliich  is  faid  to  bc  vefted  in  them,  as  was  obfervcd 
in  a  fornier  chaptcr,  propter  privilegium,  And  it  muft  alfo 
bc  remcmbcrcd,  that  fuch  pcrfons  as  may  thus  lawfully  hunt* 
iifli,  or  fowl,  ratione  privilegiif  have  (as  has  bccn  faid)  only 
a  qualified  property  in  thefe  animals :  it  notbcing  abfolute  or 
permanent»^  but  hfting  only  fo  long  as  the  creatures  remain 
within  the  liipits  of  fuch  rcfpc£^ive  franchife  or  liberty,  and 
ceafing  tlve  i^ift^nt  they  voluntarily  pafs  out  of  it.  It  is  held 
indee4,  that.  if  s^  man  ftarts  any  game  wkhin  his-  own 
grounds,  9nd  .foUows  into  anothcr^s,  and  kills  it  therc» 
the  propeity  remains  in  himfelf '^. ,  And  this  is  grounded  on 
reafon  and  natural.  juftice  ** :  for  thc  property  confifts  in  thc 
poiTcffion  i  which  pofrcffion  commenccs  by  thc  finding  it  in 
his  oym  libei:^y.,  and  is  continued  by  the  immediate  purfuit. 
And  fo,  if  9  ftrangcr  ftarts  game  in  one  man's  chafc  or  frce 
warrcn,  and  .hunts.  it  into  another  liberty,  the  property 
continttcs  in  thc  owner  of  the  chafe  or  warrcn  5  this  property 
arifing  from  privilcgc  %  and  not  being  changcd  by  the  zQ,  of 
a  mere  ftranger.  Or  if  a  man  ftarts  game  on  anothcr^s  pri- 
irate  grounds  and  kills  it  there,  thc  property  belongs  to  him 
in  whofc  ground  it  was  killed,  becaufe  it  was  alfo  ftarted 
there ' ;  this  property  arifing  rationefoH.  Whereas  if,  after 
bcing  ftarted  therc,  it  is  killed  in  the  grounds  of  a  third  pcr- 
fon,  the.  property  belongs  not  to  the  owner  of  thc  firft 
ground,  bccaufe  the  property  is  local  \  nor  yct  to  thc  ownet 
of  the  fecond,  becaufe  it  was  not  ftartcd  in  his  foil ;  but  it 
vefts  in  the  perfon  who  ftarted  and  killed  it  ^,  though  guilty 
of  a  trefpafs  againft  both  the  owncrs. 

c  1 1  Mod.  75.  '  Ibid» 

*  Puff.  L.  N.  L  4.  c.  6.  S  Farr.  i3.    Lord  Raym.  ihid. 

c  Lotd  Raycn.  ^51. 
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III.  I  PROCEED  now  to  a  third  mcthod,  whercby  a  titlc 
to  goods  and  chattels  may  bc  acquired  and  loft,  viz,  hy /or-' 
feiture\  as  a  punifliment  fot  fome  crimc  or  mifdcmefnor 
in  the  party  forfeiting,  and  as  a  compenfation  for  the  oflFencc 
and  injury  committed  againft  him  to  whom  they  are  forfeitcd. 
Of  forfeitures,  confidercd  as  tlie  means  whercby  real  pn>- 
pcrty  might  be  loft  and  acquircd,  we  trcatcd  in  a  formcr 
chaptcr  ^.  It  remains  thcrefore  in  this  place  only  to  mcntion 
by  what  means,  or  for  what  ofTcnccs,  goods  and  chattels  be- 
come  liablc  to  forfeiture. 

In  the  variety  of  penal  laws  with  which  thc  fubje6l  is  at 
prefcnt  cncumbered,  it  were  a  tedious  and  imprafliQable  tafk 
to  rcckon  up  thc  various  forfeitures,  infliftcd  by  fpecial  fta- 
tutcs,  for  particular  crimes  and  mifdemcfnors :  fome  of 
which  arc  mala  in  fe^  or  oficnces  againft  the  divine  law, 
cither  natural  or  rcvcaled  \  but  by  far  the  greateft  part  are 
mala  prohihitay  or  fuch  as  dcrivc  thcir  guilt  mcrely  from  their 
prohibition  by  the  laws  of  the  knd :  fuch  as  is  the  forfeiture 
pf  /^os.per  month  by  the  ftatute  5  Eliz.  c.  4.  for  cxercifing^ 
a  trade  without  having  fcrvcd  fcven  years  as  an  apprentice 
thcrcto;  and  thc  forfeiture  of  10/.  by  9  Ann»  c.  23.  for 
printing  an  almanack  without  a  ftamp»  I  ihall  thereforc  con- 
fine  myfelf  to  thofe  ofFences  only  5  by  which  all  the  goods 
and  chattels  of  the  offcnder  are  forfeited :  referring  the  ftu-* 
dent  for  fuch,  where  pecuniary  mulfts  of  different  quantitieg 
arc  inflifled,  to  their  feveral  proper  heads,  under  which  very 
many  of  them  have  becn  or  will  be  mentioned  \  or  elfe  to  the 
colkaions  of  Hawkins,  and  Burn,  and  other  laborious  com- 
pilcrs.  Indeed,  as  moft  of  thefe' forfeitures  belong  to  thc 
crown,  they  may  fcem  as  if  they  ought  to  havc  been  refcrred 
to  the  prcccding  method  of  acquiring  perfonal  property, 
naracly,  by  prerogative.  But  as,  in  the  inftance  of  partial 
forfciturcs,  a  moiety  often  goes  to  the  informcr,  thc  poor,  or 
fomctrmcs  to  othcr  pcrfons ;  and  as  one  total  forfeiturc, 
iiamcly  tliat  by  a  bankrupt  who  is  guilty  of  felony  by  conccal- 
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ing  his  effefls,  accnies  entirely  to  his  creditors,  I  havc  there- 
forc  made  it  a  diftinft  head  of  transfcrring  propertjr, 

GooDs  and  chattels  tlien  are  totally  forfeited  by  conviftion 

of  high  treafon  or  mifprijion  of  treafon  \  of  petit  treafan ;   of 

feiony  in  »general,  and  particular  of  felony  de  fe^  and  of  otj«- 

Jlaughter  ;  nay  even  by  cbnviftion  of  excufable  homicide  * ;  by 

outlaivry  fbr  treafon  or  felony  ;  by  convidiion  oi  petit  larceny  ; 

by  fiight  in  treafon  or  felony,  even  though  the  party  be  ac- 

quitted  of  the  fa£t ;  \yffianditig  mutCy  when  arraigned  of  fe- 

lony ;  by  drawing  a  nveapon  on  a  judgCy  oxfiriking  any  one  in 

the  prefence  of  the  hing^s  courts  ;    by  praemunire  i  by  pretended 

propheciesy  upon  a  fecond  convidlion  ;  by  owling  ;  by  the  r^- 

fiding  abroad  of  artificers ;  and  by  chalienging  to  fight  on  ac- 

count  of  money  won  at  gaming.     All  thefe  offences,  as  will 

more  fully  appear  in  the  fourth  book  of  thefe  commentaries, 

induce  a  total  forfeiture  of  goocls  and  chattels. 

And  this  forfeiture  commences  from  the  time  of  conviEiiony 
not  the  timc  of  committing  the  fafl:,  'as  in  forfeitures  of  real 
propcrty.  For  chattels  are  of  fo  vague  and  flu£luating  a  na- 
ture,  that  to  affec^  them  by  any  rclation  back,  would  be  at- 
tended  with  more  inconvenience  than  in  the  cafe  of  landed 
cftates  :  and  part,  if  not  the  whole  of  them,  muft  be  expend- 
ed  in  maintaining  the  delinquent,  between  the  time  of  com- 
mitting  the  fadl  and  his  conviftion.  Yet  a  fraudulent  con* 
veyance  of  them,  to  defeat  the  intereft  of  the  croyrn,  is  made 
yoid  by  ftatute  13  Eliz,  c.  5»    .  > 
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OF     TITLE     BT     CUSTQM. 


AFOURTH  method  of  acquiring  property  in  things 
perfohal^  or  chatteh^  is  by  a^fiom  :   whercby  a  tighi 
vefts  in  fome  particular  perfons^  either  by  the  V>cal  ufage  o€ 
fome  particular  place^  or  by  the  almoft  general  and  aniverfal 
ufage  of  the  kingdom.     It  were  endlels^  (hould  I  attempt  to  • 
enumerate  all  the  feveral  kinds  of  fpecial  cuftoms,  which  may 
cntltle  a  man  to  a  chattel  intereft  in  difFerent  parts  of  the 
kiiigdom :  I  fliall  therefore  cotitent  myfelf  with  making  fome 
obfervJitions  on  three  forts  of  cuftomary  interefts,  which  ob- 
taih  pretty  generally  throughout  moft  pafte  of  the  riatibn,  and 
ard  thereforfe  6f  raoreuniverfal  concern;  viz.  herictSy  mortu^ 

I.  Heriots,  which  were  (lightly  touched  upon  in  a  for- 
mer  chapter  %•  are  ufually  divided  into  two  forts,  hcriot-^- 
vicef  and  h.mot-ct4ftom.  The  former  are  fiich  as  are  due  upon 
a  fpecial  refervation  in  a  grant  or  leafe  of  lands,  and  thereforc 
amount  to  little  rriore '  than  a  mcre  rent  ^ :  the  latter  arife 
upon  no  fpecial  refervation  whatfoever,  but  depend  merely 
upon  immemorial  ufage  and  cuftom  ^.  Of  thefe  therefore  wc 
are  here  principally  to  fpeak  :  and  they  are  defined  to  be  a 
cuftomary  tribute  of  goods  and  chattels,  payable  to  the  lord 
of  the  fee  on  the  dcceafe  of  the  owner  of  the  land. 
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TkE  firft  eftablirtiment,  if  not  introduaion,  of  compul-  . 
fory  Iienots  into  Eii^land,  was  by  the  Danes  :  and  we  find  . 
in  the  laws  of  king  Canute  **  the  feveral  heregeqtes  px  heriots 
fpfecified,  which  were  then  exa£ied  by  the  king  on  tbe  death , 
of  divers  of  his  fubjejfts,  according  to  their  refpeftive  digni  • 
tics  ;  from  thehigheft  eorle  down  to  the  moft  inferior  thegne 
or  lahdholder.     THefe,  for  the  moft  part,  confifted  in  arms, 
hbrfes,  ^nd  habiliments  6f  war  ;   which  the  word  itfelf,  ac- 
cordirig  to  Sir  Henry  Spelman  *,  fignifies.     Thefe  were  de- 
liVered  up  to  the  fovercign  on  tKe  death  of  the  vafal,  who  » 
could  no  longer  ufe  thcm,  to  be  put  into  other  hands.for  the  . 
fehrice  anddefence  6f  the  country.     And  upon  the  plan.of 
this  Daniih  eftabUlhment  did  William  the  conquerpr  fafliion 
Kis  law  6f  feliefs,  as  was  formerly  obferved  ^;  when  he  afcer- 
iained  the  precife  relieiF  to  be  taken  of  every  tenant  in  chival- 
ry,  and,  contrary  to  the  fcodal  cuftom  and  the  ufage  of  his 
own  duchy  of  Normandy,  required  arms  and  implements  of 
war  to  be  paid  inftead  of  money  ^. 

The  Danifti  compulfive  heriots,  being  thus  tranfmuted 
into  reliefs,  underwent  the  fame  feveral  vicifiitudes  as  thd  . 
feodal  tenures,  and  in  focage  eftates  4o  fr^quently  remain  to 
this  day,  in  theftiape  of  a  double  rcnt  payable  at  the^death 
of  the  tenant :  the  heriots  which  now  continue  among  us, 
and  preferve  that  name,  feeming  rather  to  bc  of  Saxon  pa- 
rentage,  and  at  firft  to  haye  been  merely  difcretionary  ^. 
Thefe  are  now  for  the  moft  part  confined  to  copyhoid  te- 
nures,  and  are  due  by  cuftqm  only,  which  is  thelife  ofall 
eftates  by  copy ;  and  perhaps  are  the  only  inftance  where 
cuftom  has  favoured  the  lord.  For  this.  payment  was  origi- 
nally  a  voluntary  donation,  or  gratuitous  legacy  of  the  te- 
nant;  perhaps  in  acknowlegement  of  his  having  been  raifed  a 
degree  above  villenage,^  when  all  his  goods  and  chattels  were 
quite  at  the  mercy  of  the  lord :  and  cuftom,  which  has  on  the 
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one  hand  confirmed  the  tenant's  intereft  hi  ezclaCon  of  thc 
lord's  will,  has  on  thc  other  hand  eftabliflicd  this  dif6rhtional 
picce  of  gratitudc  into  a  permancnt  duty#      An  heriot  may 
alfo  appertain  to  free  land,  that  is  held  by  fervice    and   fuit 
of  court ;  in  which  cafe  it  is  moft  commonly  a   copyhold 
cnfranchifed,  whereupon  the  heriot  is  ftill  due  by  cufloni. 
Brafton  *  fpeaks  of  hcriots  as  frequently  due  on  thc  death  of 
both  fpecies  of  tenants  :  "  eft  quidem  alia  praeftatio  quae  nomi^ 
'  natur  heriettum ;    ubi  tenensy  liber  vel  fervusy  in  morie  fua 
dominumfuumj  de  quo  tenuerit,  refpicit  de  meliori  a^erhyuo^ 
vel  defecundo  meUori^  fecundum  diverfam  locorum  coztfuetudi^ 
**  nefn^     And  this  he  adds,   "  magis  fit  de  gratia  qi/am  de 
^^  jure  ;'*   in   which  Fleta  ^  and  Britton  '   agree  :    thcreby 
plainly  intimating  thc  original  of  this  cuftom  to  havc  bccn 
merely  voluntary,  as  a  lcgacy  from  the  tenant ;  though  now 
the  immemorla]  ufagc  has  eftabliflied  it  as  of  right  in  thc  lord. 

This  heriot  is  fometimes  the  beft  live  beaft,  or  averiunty 
which  the  tenant  dies  pofleflcd  of,  (which  is  particularly  de- 
nominated  the  villein's  relicf  in  the  twcnty-ninth  law  of  king 
William  the  conqucror)  fometimes  the  beft  inanimatc  good, 
urider  which  a  jewcl  or  piece  of  plate  may  be  included  :  but 
it  is  always  a  perfonal  chattel,  which,  immediately  on  the 
death  of  the  tenant  who  was  the  owner  of  it,  being  afcer- 
tained  by  the  option  of  the  lord  °*,  becomes  veftcd  in  him  as 
his  propcrty ;  and  is  no  charge  upon  the  lands,  but  mcrcly 
on  the  goods  and  chattels.  The  tcnant  muft  be  the  owncr 
of  it,  clfc  it  cannot  bc  due ;  and  thereforc  on  the  dcath  of  a 
fcmc-covcrtsno  hcriot  can  bc  taken  \  for  ftie  can  havc  no 
o^ncrfliip  in  things  perfonal ".  In  fome  places  there  is  a 
cuftomary  compofition  in  moncy,  as  tcn  or  twenty  fliillings 
in  lieu  of  a  heriot,  by  which  the  lord  and  tenant  are  both 
bound,  if  it  be  an  indifputably  ancient  cuftom  :  but  a  ncw 
compoCtion  of  this  fort  will  not  bind  the  rcprcfentatives  of 
cithcr  party  \  for  that  amounts  to  thc  crcation  of  a  ncw  cut 
tom,  which  is  now  jmpofliblc  **. 
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2,  MoRTUAKiES  are  a  fort  of  ecclefiaftical  heriots,  being 
a  cuftomary  gift  claimed  by  and  due  to  the  minifter  in  very 
Ji)any  parifhes  on  the  death  of  his  pariftiioners.     They  feem  '■ 
originally  to  havc  been,  like  lay  heriots,  only  a  voluntar^ 
bequei);  to  the  church  j  being  intended,  as  Lyndewode  in-  ' 
!Forms  us  from  a  cpnftitution  of  archbifhop  Lani^ham,  as  a 
kind  of  expiation  and  amends  to  the  clergy  for  tke  perfonal 
tithesi  and  other  eccleiiaftical  duties,  which  the  laity  in  their  ' 
life-time  might  have  neglefted  or  forgotten  to  pay.    For  this 
purpofe,  iifier  p  the  lord's  heriot  or  b^ft  good  was  taken  out,  * 
the  fecond  beft  chattel  was  referved  to  the  church  as  a  mor-« 
tuary  :  ^^J!  decedens  plura  habuertt  animaliay  tfptimo  cui  dejure  ' 
^^  fuerit  debitum  refervato^  ecclefae  fuae  ftne  dolo^  fraude^  feu 
**  contradiEtione  qualibety  pro  recoinpenfatione  fubtraBioms  ded»' 
<*  marum perfonaliumy  necHon  et  oblationumy  fecundum  melius  ani" 
**  mal  refervetury  poft  obiturh,  profalute  animaefuae  \*^     And 
thcrefore  in  the  laws  of  king  Canute  '  this  mortuary  is  called 
foul-fcot  (jfaplpccat)  or  fymbolum  animae,     Andj^in  purfu- 
ancc  of  the  fame  principle,  by  the  laws  of  Venice,  where-no 
perfonal  tithes  have*been  paid  duririg  the  life  of  the  party, 
they  are  paid  at  his  death  out  of  his  merchandize,  jewels,  and 
other  moveables '.     So  alfo,  by  a  fimilar  policy,  in  FrancCj 
every  man  that  died  without  bequeathing  a  part  of  his  eftate  • 
to  the*church,  which  was  called  dying  without  confeffiony  was 
formerly  deprived  of  chriftian  burial :  or,  if  he  died  inteftate, 
the  relations  of  the  deceafed,  jointly  with  the  biftiop,  named 
proper  arbitrators  to  determine  what  he  ought  to  have  givcn 
to  the  church,  in  cafe  he  had  made  a  wilL     But  the  parlia- 
ment,  in  1409,  redreiTed  this  grievance  ^ 

It  was  antiently  ufualjn  this  kingdom  to  bring  the  mor- 
tuary  to  church  along  with  the  corpfe  whcn  it  came  to  be  bu- 
ried  5  and  thence  •*  it  is  fometimes  called  a  corfe^prefent :  a 
term,  which  befpeaks  it  to  have  been  once  a  voluntary  dona* 
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tion.     Howcvcr  in  Bra£lon'8  timc,  fo  carly  as  Hcnry  III.  wc 
£nA.it  rivettcd  ihto  an  cftabliihicd  euft^th'  ^  inf6Atiich  that  Ac 
boqucfta  of  hcriots  and  mortuaricd'  w^c'  held  to  be  ^niccBkfj ' 
ingx^edicnts  in  cvery' tcftament  of  chatt^ls.     **  Imprimis atiitm' 
*^-debet^quil^eti  quuUfiafnentumfecerit^  daminufh  JuurH  de  fnk' 
*•  tiori-rerquam  haifuerit  reeogrtofcere /  et pofiea  ecclefidni  de  alla* 
**meliwi^*  the  iord  muft  have  the  bdft  godd  left  him  as  an ' 
hdtiotv  andtheckurch  thefecond  beft  asa  mdrtuaLry/  But 
yet-thisxuftotn^was  difiercnt  in  different  places  :  "  in  qm' 
"  bt4fiaa%l(Kij babet ecde/iamertus animal de confu  inqtii" 

^^  ^h^iamfecundumivel  tertium  meliuj  ;  et  in  quibufdmni  hihti : 
-**  €t  idei.eonfidemnda^eft  confuetudo  loci^J*    This  cuftoin  ftill ' 
varies  -isaidiiFcrcnt  plam>  not'  only  as  the  moTtu^ty  to  5c  ' 
paiid^  hut'  the.  pcrfon  to  whom  it  is  payabie.'     In  Walcs  a 
mectuary<or>corfe-prdent  wa«  du6  Upoh  the  dcath  of  everjr 
ckif^man  totbebifliop  of  the  diocefc  ;  dll  abdliflicd^  upoh 
a  ttcompcnfc  giiten  to  thcbifliop,  by  the  -fta^te  12  Arih. 
ft.:au  c.  6.  ■  Aud  in  the.*chdcaconry  bf  Chefter  a  cuftom  alfo 
prmtiled,»  that  thc  faiflK)pv  who  is  alfo  atchdeacon,  fliould 
havof  .at  thc  dcath  bf  «veiy  clergyman  dying  thetein,  hiS 
bcft' -horfir  or   mate^   bridle^   faddie,   and'  fpurs,   his   bcft 
gowxt  car  doak,  hat,  upper  garment  tmdfcrr  his  gown;  and' ' 
tippet^^^andtalfo  hiabeft  fignct  or  ring'*:     Bufby  ftatutc  "iS 
Geo..  a.  c  6.  thianAoituary  is  dire&ed  t6  deafc,  and  th^  aA 
hat.ietdedupon  die  bifliop  an  equivalcnt  in  it^s  room.   The 
king^jclaim  to  many  goods,  on  the  dcath  bf  all  ^clates  in 
Englwadi  fccm»  to  bc  of  the  fame  natinfe :  though  fir  Edward 
Coke^X  apprehcnds,  that  this  is  a  duty  due  upon  deaih  andliot 
a  m^riuary : .  a  diftin£lion  which  {eems  to  be  Withonf  a  dificr- 
encc.     For  not  only.  the.  king^s  ecclefiaftical  charadcr,  as 
fupremc  ordinary,  but  alfo  the  fpecics  of  the  goods  claimcd, 
which  bcarfo  ncar  arefcmblancc  to  thofc  in  the  archdcaconry 
of  -Ghcfl?er,  which  was  an  acknowlcged  mortuary,  puts  thc 
mahcr'oot  of  difp^ute. '  The  klng,  according  to  the  record 
vouchcd  by  *r  Ed#ard  Cokc,  is  cntltlcd  to  fi-x  things ;  thc 
bifliop's  bcft  horfc  or  palfrey,  with  his  furniture :  his  doakj 
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orgown^andtipp_et:»  liU.cup^and^^ovcjrv^^^fr^^^^f^''^^'?  . 
his  ^old  rin^:  and  \z{tiYp,his.mufacftn^my]m.me^  px  kei^i^. 
o^  hounds  j  as  was  pieptipnp^  m  thc  pr^ceding  cbapter  '.  *. 

T^is  variety  of  cuftoms,  with  regard  to  mprtuaries,  giving 
frcqucritly  a  haridle  to  exaflions  on  the  one.fide,  and  firauds 
or  expenfive  litigations  on  the  other  y  it  was  thought  proper 
by  ftatute  2i  Hen.  VIIL  c.  6.  to  reduce  them  to  fojne  kind 
of  certalnty.     For  this  purpofe  it  is  enadicd,  that  all  mortu- 
aries,  or  corfe-prefcnts  to  parfons  of  any  parifh,^  fliall  be  ta- 
kon  in  thc  fpllowing  manner  j  unlefs  wherc  by  cuftpm  lc(s  or 
none  at  all  is  due  :  viz,  for  cvery  perfon  who  does  not  leavc  ^ 
goods  to  the  value  of  ten  marksj  nothing  :  for  every  p^foo. 
who  lcavesgoods  to  the  value  of  ten  marks  and  und^r  t^i^ty 
poundsy  3^.  4^.  ii  above  tkirty  pounds,   and  under  forty 
pounds,  6s.  Sd.  .if  above  forty  pounds,  of  what  value  foeyer 
they  may  be,  los.  and  no  more.     And  no  mortuary  fhall 
throughout  the.  kingdom  be  paid  for  the  death  of  iny  feme- 
covert  i  nor  for  any  child  5 « nor  for  any  one  of  f uil  age,  that 
is  not  a  houfekeeper ;  nor  for  any  wayfaring  man  ;  butfuch 
wayfaring  man's  mortqary  ihall  be  paid  in  the  parifli  to  which  , 
he*belongs.     And  upon  this  ftatute  ftands  the  law,  of  .mortu«  . 
aries  to  this  day. 

3.  Heir-looms  arc  fuch  goods  and  pcrfonal  chattels,  as^ 
contra;:y  to  jtlj^  aatur,e  of  chattels,  fliall  go  by  fpecial  cuftom 
to  the  heir  aIoi>g..>Yith  theinberitance,  and  not  to  the  execu« 
tor^  of  the  laft  proprictor.  The  tcrmination,  /oomy  is  of  Sax- 
cn  qriginal;  in  which  language  it  fignifies  a.Iimb  or  mem« 
bei:*i  fo  th^t  an  heir-loom  is  nothing  clfe,  but  a  limb  or 
member  of  tbe  inheritance*  They  are  generally  fuch  things 
as  cannot  be  taken  away  without  damaging  o;:  difmcmbering» 
the  freehold :  otherwife  thc  gencral  rule  is,  that  no  chatteliiv- 
tereft  whatfoevcr  fliall  go  to  the  heir,  notwithftanding  it  be  ex- 
prefsly  limited  to  a  man  and  his  heirs,  but  fliall  veft  in  the 
executor  ^.    But  deer  in  a  real  authorized  park^  fiflics  in  a 
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pond,  dovcs  in  a  dovc-houfe,  i^c  though  in  thcmfelves  per- 
fonal  chattels,  yct  thcy  arc  fo  annexed  to  and  fo  neceflary 
to  thc  wcll-bcing  of  the  inheritancc,   that  they  fhall  accom- 
pany  thc  land  whcrever  it  vcfts^  by  cither  defcent  or  pur- 
chafe  ^.     For  this  rcafon  alfo  I  apprehcnd  it  is,  that  thc  an- 
ticnt  jewels  of  thc  crowh  are  held  to  bc  hcir*looms  •* ;  for 
thcy  are  nccefTary  to  maintain  the  (latc,  and  fUpport  the  dig- 
nity,  of  thc  fovcreign  for  the  time  being.     Charters  likewife, 
and  decds,  coutt-rolls,  and  other  evidenccs  of  thc  land,  to- 
g^ther  with  the  chefts  in  which  they  are  containcd,  fliall  pafs 
togethcr  with  thc  land  to  the  heir,  in  the  naturc  of  hcir- 
looms,  and  fhall  not  go  to  thc  cxecutor  ^.    By  fpecial  cuftom 
alfo;  in  fom^  plac^s,  carriagcs,  utenfils,  and  other  houfe- 
hpld  implcmcnts,   may  be  heir-looms^;  but  fuch  cuftom 
muft  be  ftridlly  proved.     On  the  other  hand,  by  almoft  gc- 
neral  cuftom,  whatcvcr  is  ftrongly  afExcd  to  the  frcehold  or 
inhcritancc,  aqd  cannot  be  fevcrcd  from  thence  without  vioi- 
lencc  or  d^magc,  **  quod  ab  aedibus  nonfaciU  reveUitur  ^,'*  is 
bccome  a  membcr  ^f  the  inheritancc,  ^nd  {hall  thercupon 
pafs  to  thc  heir ;  as  chimney-picccs>  pumps,  old  fixed  or 
dormant  tablcs,  benchcs,  and  the  likc  ^.     A  vcry  fimilar  no- 
tion  to  which  prcvails  in  thc  duchy  of  Brabant.;  whcrc  thcy 
rank  ccrtain  things  moveablc  among  thofc  of  thc  immovcable 
kind,  calling  them  by  a  very  particular  appellation,  frae£a 
volantia^  or  volatilc  eftatcs  :  fuch  as  beds,  tablcs,  and  other 
heavy  implemcnts  of  furniturc,  which  (as  an  author  of  thcir 
ow;n  obfcrvcs)  **  dignitatem  i/lam  noBa  funt^  ut  viNis,  fylvisy    • 
<*  et  aedibuSy  aliifque  praediis,  comparentur  ;  quodfilidiora  m^ 
**  htlia  ipfts  aedibus  ex  deftinatione  patrisfamiUas  cohaererc  vi-m 
<*  deantury  etproparte  ipfarum  aedium  aeflimentur^^^ 

Other  pcrfonal  chattels  therc  arc,  which  allb  dcfccnd  to 
thc  hcir  in  the  nature  of  heir-looms,  as  a  monument  or  tomb- 
ftohe  in  a  church,  or  thc  coat-armor  of  his  anceftor  there 
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hung  up»  with  the  peunons  and  other  enfigns  of  honor,  fuit- 
ed  to  his  degree.  In  this  cafe»  albeit  the  freehold  of  the 
church  is  in  the  parfon,  and  thefe  are  annexed  to  that  free- 
hold,  yet  cannot  the  parfon  or  any  other  take  them  away  or 
deface  them,  but  is  liable  to  an  a£i:ion  from  the  heir  ^.  Pews 
in  the  church  are  fomewhat  oT  the  fame  nature,  which  may 
defcend  by  cultom  immemorial  (without  any  ecclefiaftical  con- 
currence)  from  the  anceftor  to  the  hcir  K  But  though  the 
heir  has  a  property  in  the  monuments  and  efcutcheons  of  his 
anceftors,  yet  he  has  none  in  their  bodies  or  afhes  ;  nor  can 
he  bring  any  civil  a£lion  againft  fuch  as  indecently  at  leaft» 
if  not  impioufly,  violate  and  difturb  their  remains,  when  dead 
and  buried.  The  parfon  indeed,  who  has  the  freehold  of  the 
foil,  may  bring  an  a£lion  of  trefpafs  againft  fuch  as  dig  and 
difturb  it :  and,  if  any  one  in  taking  up  a  dead  body  fteals  the 
ihroud  or  other  apparel,  it  will  be  felony  ° ;  for  the  property 
thereof  remains  in  the  executor,  or  whoever  was  at  the  chargc 
of  the  f uneraL 

BuT  to  return  to  heir-looms  :  thefe,  though  they  be  mere 
chattels,  yet  cannot  bc  devifed  away  from  the  heir  by  wil!  j 
but  fuch  a  devifc  is  void  ",  evcn  by  a  tenant  ia  fee-fimple. 
,  For,  though  the  owner  might  during  his  life  have  fold  or  dif- 
pofed  of  them,  as  he  might  of  the  timber  of  the  cftate,  fincc, 
as  the  inheritance  was  his  own,  he  might  mangle  or  difmem- 
ber  it  as  he  pleafed ;  yet,  they  being  at  his  death  inftaritly 
vefted  in  the  heir,  the  devife  (which  is  fubfequent,  and  not 
to  take  QfkGt  till  aji^r  his  death)  fhall  bc  poftponed  to  the 
cuftom,  whereby  they  have  already  defcended. 
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N  the  -pre&nt  chaptdr  ^c  •fhall  'tikc  Into  Vonfldcratioii 
three  other  fpecies  of  thle  to  good^  and  thattels. 


^  V.  The  fifth  method  therefore  of  gaining  a  property  in 
chatteb,  eith^  peifenal  or  real^  is  hy  Jiicciffion  s  ^hich  is» 
in  ttndaxeb  of  law,  only  applicable  to  corpOV^tidH^  ^gi^gate 
of  maiiy,  las  dean  and  chapter^  mayor  and  c^oAiMonafty,  maf- 
ter  and  feIlow9>  and  the  iike  \  ih  whrch  ^rie,  fet  of  men  may, 
by  fncceeding  another  fet,  acqtiire  a  pro^erty  in  a)l  the 
goods^»  moveableS)  and  other  cfaatteU  of  the  cotporation. 
The  tnie  reafon  Whereof  is^  becaufe  in  judgment  of  law  a 
corporaticm  never  dies  :  and  theticfore  the  predecefTors^  who 
Kred  a  century  ago,  and  thbir  fiiccefTori  now  in  being,  are 
one  and  the  famfe  hpdy  corpordte  \  Which  identity  is  a  pro- 
perty  fo  inherent  in  the  nature  of  a  body  politic>  that,  even 
i^hen  It  is  nieaht  to  giire  any  thing  to  be  taken  in  fucceflloii 
by  fuch  »  body,  that  fucceflion  need  not  be  exprefled  :  but 
the  law  will  of  itfelf  imply  it.  So  that  a  gift  to  fuch  a  cor- 
poration,  elther  of  lands  or  of  chattels,  without  naming  their 
fucceflbrs>  vefls  an  abfolute  property  in  them  fo  long  as  the 
corporation  fubfifls  ^.    And  thus  a  leafe  for  years,  an  obliga- 
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,  Uon^^arj^/^Iyiaifl^cl;  ,o£  Qieepy;  or^othrc  chaittel  Jiiitareftj^l 
^.Vfiljin  thcfufCceiT^rsjjby  XuccdBon^^  ideini- 

.^^.ippjq|i))^r8,  tOAwhom  itoiras  originally  gi^en. 

^BuT,  with  regard  .to.iole  .cox]>orations9.  a  confideraUendai^ 
tinfiiipn  muft  be  jg(ifide.  For  if  fueh  fole  cof{H>Yaiaon  be.  thei 
reprefi^tat^te  of.a  ^^i;pib^r,;9f^p^rfaQS ;  .as.tike*niaileriof  ap 
^h'ofpital,jvbo,|8,aj€Ojrpoj;aliQAf<?r  tfae  bencrfit  of  the^pooribc*^ 
^thren ;  an  ^bb^t,,  or  prior}  by  the  old  law  beforo  the  reform»- 
tion,  ^vho jep^^fented  ^e.vrholc.coAvent^.or.theidean.of 
foine  aptient  cathedi;al,  twho  ftands  in  the.placeof,  and-»- 
.prefent,8,|n,l}i8  corporate  capacity,  the  chapter;  fuch.fofe 
corp9r^tion,s,;}s  (bcfe.have  in  thisir<fpe£l  the&me  powers,  m 
^o^poratipns  .aggregf^te  .h^ve,  to  take  peribiial  propoity  '<ir 
ch^ttels  ^i  (uccqfllon.  And  th^refqre  a  bond^to^fuch  a  nka& 
ter,  abbot,  or  dean,  and  his  fucceflbrs,  is  good  in  law.;  and 
the  fucceflbr  fliall  have  the  advantage  of  it,  for  the  benefit  of 
the  aggregate  fociety,  of  which  he  is  in  law  the  reprefenta- 
tive  *^.  "Whereas  in  the  cafe  of  fole  corporations,  wTiich  re- 
prefent  no  others  but  themfelves,  a$  biihops,  .parfons,  and 
the  like^  no  chattel  intereft  ean  regularly  go  in  fucceflion : 
and  therefofe,  if  a  leafe  for  years  he  made  to  the  bifliop  of 
Oxford  and  his  fucceflbrs,  in  fuch  cafe  his  executors  or  ad- 
miniftrators,  and  not  his  fucceflbrs,  ihall  have  it  ^.  For  thc 
VfOTAfucceJforsy  when  applied  to  a  perfon  in  his  political  capa- 
city,  is  equivalent  to  the  word  heirs  in  his  natural ;  and  as 
fuch  a  leafe  for  years,  if  made  to  John  and  his  heirs,  would 
not  veft  in  his  heirs,  but  his  e^ecutors  ;  fo  if  it  be  made  to 
John  bifjiop  of  Oxford  and  his  f\icceflbrs,  who  are  the  heirs 
bf  his  body  politic,  it  ihall  ftill  veft  in  his  executors  and 
not  in  fuch  his  fucccflbrs.  The  reafon  of  thls  is  obvious :  for, 
befides  that  the  law  looks  upon  goods  and  chattels  as  of  too 
low  and  perifliable  a  nature  to  be  limited  either  to  heirs,  or 
fuch  fucceflbrs  as  are  equivalent  to  heirs  ;  it  would  alfo  fol- 
low,  that  if  any  fuch  chattel  intereft  (granted  to  a  folc  cor- 
poration  and  his  fucceflbrs)  were  allowed  to  defcend  to  fuch 
fucceflbr,  the  property  thereof  muft  be  in  abeyance  from  the 
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deatb  of  the  pirefent  owner  until  the  fucceilbr  he  appointed  z 
and  this  is  contrary  to  thc  nature  of  a  chattel  intereft,  which 
can  never  be  in  abeyance  or  without  an  owner  * ;  but  a  man*5 
light  therein,  when  once  fufpended,  is  gone  for  cver.  .This 
is  not  the  cafe  in  corporations  aggregate,  where  thc  right  25 
never  in  fufpence  ;  nor  in  the  other  fole  corporations  bcforc- 
mentioned,  who  are  rather  to  be  confidered  as  heads  of  an 
-aggregate  body,  than  fuhfifting  merely  in  their  own  right : 
the  chattel  intereft  therefore,  in  fuch  a  cafe,  is  really  and 
fubftantially  vefted  in  thc  hofpital,   convent,   chaptet,    or 
other  aggregate  body  j  though  the  head  is  the  vifible  perfon 
in  whofe  name  every  a£t  is  carried  on,  and  in  whom  every 
intereft  is  therefore  faid  (in  point  of  form)  to  veft.     But  the 
general  rule,  with  regard  to  corporations  merely  fole,  is  this, 
that  no  chattel  can  go  to  or  be  acquired  by  them  in  right  of 
fucceffion^  . 

■ 

Tet  to  this  rule  there  are  two  exceptions.  One  in  thc 
cafe  of  the  king,  in  whom  a  chattel  may  veft  by  a  grant  of  it 
formerly  made  to  a  preccding  king  and  his  fucceflbrs  ^.  The 
other  exception  is,  whcrfe,  by  a  particular  cuftom,  fome 
particular  corporations  fole  have  acquired  a  power  of  taking 
particular  chattel  interefts  in  fucceffion.  And  this  cuftom, 
being  againft  the  general  tenor  of  the  common  law,  muft  bc 
ftriftly  interprctcd,  and  not  extended  to  any  other  chattel 
interefts  than  fuch  immemorial  ufegc  will  ftriftly  warrant. 
Thus  the  chamberlain  of  London,  who  is  a  corporation  folc, 
may  by  the  cuftom  of  London  take  bonds  and  recognizances  to 
himfelf  and  his  fucceflbrs,  for  the  benefit  of  the  orphan'$ 
fund  ** :  but  it  wiil  not  follow  from  thence,  that  he  has  a 
capacity  to  take  a  Uafefor  years  to  himfelf  and  his  fucceflfors 
for  the  fame  purpofe  ;  for  the  cuftom  extends  not  to  that : 
nor  that  he  may  take  a  bond  to  himfelf  and  his  fucceflbrs,  for 
any  other  purpofe  than  the  benefit  of  the  orph^n's  fund ;  for 
that  alfo  is  not  warranted  by  the  cuftom.  Wherefore,  upon 
the  whole,  we  may  clofe  this  head  with  laying  down  this  ge- 
neral  rule  \  that  fuch  right  of  fucccffion  to  chattels  is  univer^ 
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fally  inhcrcnt  by  thc  con^mon  law  in  all  aggrcgate  corpora- 
tions,  in  thc  king,  ar^d  in  fuch  fingle  corporations  as  repre- 
fent  a  numbcr  of  pcrfons  ;  and  may, '  by  fpccial  cuftom,  bc- 
long  to  ccrtain  othcr  folc  corporations  for  fome  particular 
purpofes  :  although,  gencrally,  in  fole  corporations  no  fuch 
rjght  can  exift. 

VL  A  .siXTH  method  of  dcquiring  propcrty  in  goods 
and  chattcls  is  by  marriage  ;  whereby  thofe  chattels,  which 
belonged  formcrly  to  the  wife,  are  by  aft  of  law  vefted  in 
the  hulband,  with  the  fame  degree  of  property  and  with  the 
fame  powcrs,  as  thc  wifc,  when  fole,  had  ovcr  thcm. 

This  dcpends  entircly  on  the  notion  of  an  unity  of  pcr- 
fon  betwcen  the  hufband  and  wife  5  it  bcing  held  that  thcy 
arc  one  perfon  in  law  *,  fo  that  the  vcry  bcing  and  cxiftence 
of  the  woman  is  fufpcndcd  during  thc  coverture,  or  cntirely 
merged  or  incorporated  in  that  of  thc  huft^and.     And  hcnce 
it  foilows,  that  whatevcr  pcrfonal  property  belonged  to  the 
wife,  bcforc  marriage,  is  by  marriage  abfolutcly  vefted  in  the 
hufband.     In  a  rcal  eftate,  he  only  gains  a  title  to  th^  rents 
and  profits  during  covcrture  :  for  that,  depending  upon  feo« 
dal  principlcs,  remains  entirc  to  the  wifc  after  the  death  of 
her  hufband,  or  to  her  heirs,  if  ihc  dies  before  him  ;  unlefs, 
by  the  birth  of  a  child,  he  becomcs  tcnant  for  life  by  the  cur-» 
tefy»    But,  in  chattel  interefts,  thc  fple  and  abfolute  pro« 
perty  vcfts  in  the  hufl)and,  to  be  difpofcd  of  at  his  pleafure^ 
if  he  chufcs  to  take  pofleflion  of  thcm  :  for,  unlefs  he  rcduces 
them  to  poflcflion,  by  exercifing  fome  a£t  of  ownerihip  upoa 
them,  no  property  vcfts  in  him,  but  they  fliall  remain  to  the 
wife,  or  to  her  reprefcntatives,  after  the  covcrture  is  detcr* 
mincd»  ' 

There  is  therefore  a  vcry  confiderable  diflercnce  in  the 
acquifition  of  this  fpccics  of  property  by  the  huTband,  accord- 
ing  to  the  fubjeft-matter ;  viz.  whether  it  be  a  chattcl  real, 
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or  a  chattel  perfonal  s  and,  of  chattels  perfonal,  whether  k 
be  in  pojfeffiony  or  in  a^ion  only.     A  chattel  real  vefts  m  the. 
hu(band,  not  abfolutely^  \iMtfub  tnodo*    Asj  in  cafe  of  a  leaiSs 
for  years,  the  hufband  (hall  receive  all  the  rents  and  profits 
of  it,  and  may,  if  he  pleafes,  fell,  furreuder,  or  difpofe  of 
it  during  the  coverture  "^ :  if  he  be  outlawed  or  attaintedj  it 
'  ihall  be  forfeited  to  the  king ' ;  it  is  liable  to  execution  for 
his  debts  ™  :  and,  if  he  furvives  his  wife,  it  is  to  all  intents 
and  purpofes  his  own  ".    Yct,  if  he  has  made  no  difpofitiQa 
thereof  in  his  lifetime,  and  dies  before  his  wife^  he  caonot 
difpofe  of  it  by  will  ^ :  for,  the  huiband  having  made  no  al« 
teratibn  in  the  property  during  his  lifc)  it  never  was  tranA 
lerred  from  the  wife  \  but  after  his  death  fhe  fhall  remain  in 
her  antient  poiTei&on,  and  it  fhall  not  go  to  his  executors.    So 
it  is.  alfo  of  chattels  perfonal  (or  chofes)  in  a£ii<m  ;  as  debts 
upon  bond,  contraAs^  and  the  like  :  thefe  the  huiband  may 
have  if  he  pleafes  ;  that  is,  if  he  reduces  them  into  pofieffioa 
by  receiving  or  recovering  them  at  law,     And,  upon  fuch 
receipt  or  recovery,  they  are  abfblut^ly  and  entirely  his  own  ; 
and  fhall  go  to  his  executors  or  adminiflrators^  or  as  he  (hall 
bequeath  them  by  will,  and  fhall  not  revefl  in  the  wife.    But, 
if  he  die$  before  he  has  recovered  or  reduced  them  into  pof- 
fcf&on^  fo  that  at  his  death  they  flili  continue  chofes  in  aSien^ 
they  fhall  furvive  to  the  wife  \  for  the  hufband  never  cxerted 
the  power  he  had  of  obtaining  an  exclufive.property  in  them  ^ 
And  fo,  if  an  eftray  comes  into  the  wife*s  franchife,  and  tfae 
hufband  feifes  it,  it  is  abfolutely  his  property  ^  but  if  he  dies 
without  feifing  it,  his  executors  are  not  now  at  liberty  to 
feife  it^  but  the  wifi  or  her  heirs  *» ;  for  the  hufband  never 
exerted  the  right  he  had,  which  right  determined  with  die 
covcrture.     Thus  in  both  thefe  fpecies  of  property  the  law  is 
the  famei  in  cafe  the  wife  furvives  the  hufband ;  but,  in  cafe 
tbe  hufband  furvives  the  wife,  the  law  is  very  difFcrent  with 
refpe£l  to  chattels  real  and  chofes  in  aBion  :  for  he  fhall  have 
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the  cbattel  real  hy  furviyorfliip^  but  not  the  r^  m  a/?/^/i '  ^ 
except  ia  the  cafe  of  arrears  of  rent,  due  to  the  wife  before 
her  coverture,  which  in  cafe  of  her  death  are  given  to  thc 
hufband  by  ftatute  32  Hen.  VIIL  c.  37«     And  the  reafon 
for  the  general  law  is  this  :  that  the  hufband  is  in  abfolute 
pofleflion  of  thc  chattel  real  during  the  coverture,  by  a  kin4 
of  joint-tenancy  with  his  wife  ;  whcrefore  the  law  will  not 
wreft  it  out  of  his  hands,  and  give  it  to  her  reprefentatives  y 
though,  in  cafe  he  had  died  iirft,  it  would  have  furvived  to 
the  wife,  unlefs  he  thought  proper  in  his  lifetime  to  al- 
ter  the  pofleflion.     But  a  chofe  in  aHion  ihall  not  furvive  to 
him,  becaufe  he  never  was  in  poflefEon  of  it  at  all,  dtiring 
the  coverture  \  and  the  only  method  he  had  to  gain  poflef- 
fion  of  it,  was  bv  fuing  in  his  wife'8  right :  but  as,  after  her 
4eath,  he  cannot  (as  hufliand)  bring  an  aftion  in  her  right, 
becaufe  they  are  no  longer  one  and  the  £ame  perfon  in  law, 
therefore  he  can  never  (as  fuch)  recover  the  poflefllon.    But 
he  ftill  will  be  entitled  to  be  her  adminiftrator  ;  and  may,  in 
ihat  capacity,  recover  fuch  things  in  zGtion  as  bccame  Axit 
to  her  before  or  during  the  coverture. 

Thus,  and  upon  thefe  reafons,  ftands  the  law  between 
huft)and  and  wife,  with  regard  to  chattels  real,  and  chofes  in 
oBion  :  but,  as  to  chaitels  perfonal  (or  chofes)  in  poffejfion^ 
which  the  wifc  hath  in  her  own  right,  as  ready  money,  jew- 
els,  houfehold  goods,  and  the  like,  the  huft>and  hath  thercin 
an  immediate  and  abfolute  property,  devoived  to  him  by  the 
maTriage,  not  only  potentially  but  in  fad,  which  never  caii 
again  reveft  in  the  wife  or  her  reprefentatives  •• 

And,  as  \^t  huft)and  may  thus  generally  acqujre  a  proper- 

ty  in  all  the  perfonal  fubftance  of  the  wife,  fo  in  one  particu* 

lar  inftance  the  wife  may  acquire  a  property  iii  fome  of  her 

'  hufl3and's  gOQds ;  whichfliallremaintoherafterhi$death,2(n4 

not  go  to  his  executors.    Thefe  are  callcd  her  paraphernalia  / 

r  3  Mod.  186«  *  Co.  Litt.  351. 
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which  is  a  term  borrowcd  from  the  civil  law  *,  and  is  derivcd 
fromtheGreek  language,  fignifying  fomething  over  and.  above 
her  dower.     Our  law  ufes  it  to  fignify  the  apparel  and  oma* 
ments  of  the  wife,  fuitable  to  her  rank  and  degree  ;  and  there<* 
fore  evcn  the  jewels  of  a  peerefs,  ufually  wom  by  her,  hatve 
keen  held  to  be  paraphernalia  "^.     Thefe  (he  becomes  entitled 
to  at  the  death  of  her  hufband,  over  and  abovc  her  jointure  or 
dower,  and  preferably  to  all  other  reprefentatives  ^.    Neithcr 
can  the  hufband  devife  by  his  will  fuch  omaments  ^nd  jewels 
of  his  wife  5  though  during  his  life  perhaps  he  hath  the  power 
(if  unkindly  inciincd  to  exert  it)  to  fell  them  or  givc  them 
away*,     But  if  fhe  continues  in  thc  ufe  of  them  till  his 
death,  fhe  ihall  afterwards  retain  them  againft  his  executors 
and  adminiftrators,  and  all  other  perfons  except  creditors 
where  there  is  a  deficiency  of  aflets  ^.     And  her  neceflary 
^pparel  is  prote£led  even  againft  the  claim  of  creditors  *. 

VIL  A  jUDGMEj^T,  in  confequence  of  fome  fuit  or  ac» 
tion  in  a  cpurt  pf  juftice,  is  frequently  the  means  of  vefting 
the  right  and  propcrty  of  chattel  interefts  in  the  prevailing 
party.  And  here  we  muft  be  careful  to  diftinguilh  betwccn 
propcrty,  the  righi  of  which  is  before  vefted  in  thc  party, 
tind  of  which  only  pojfejfion  is  recovered  by  fuit  or  a£lion ; 
and  property,  to  which  a  man  befare  had  ho  dcterminate  titic 
or  certain  claim,  but  he  gains  as  well  the  right*  as  the  pofief* 
fion  by  thc  procefs  and  judgment  of  the  law.  Of  the  for* 
tner  fprt  are  all  debts  and  chofes  in  aclion  ;  as  if  a  man  givcs 
bond  for  20/.  or  agrees  to  buy  a  horfe  at  a  ftated  fum,  or 
takes  up  goods  of  a  tradefman  upon  an  implied  contraft  to 
pay  as  much  as  they  are  reafonably  worth  :  in  all  thefc  cafes 
the  right  accrues  to  the  creditor,  and  is  completely  vcfted  in 
him,  at  the  time  of  the  bond  being  feaied,  or  the  contrad  or 
^igreement  made  \  and  the  law  only  gives  him  a  remedy  to 

»  Ff,  13.  3,  9.  §.  3.  *  Noy^sMax.  c.4.9.    GrahoDCTrlff 

u  Moor.  213*  Londonderry.     24  Nov.  17^6.     Canc, 

vr  Cro.   Car.   343,      i  RoU.    Atr.         7  i  P.  Wma.  730, 

n{i,     }  ^91).  166,  ^  No^s  MsK*  c.  49, 

rccovq 


recover  the  pofl&i&on  of  that  right,  which  already  in  juftice 
belongs  to  him*  But  there  is  alfo  a  fpecies  of  property  to 
which  a  man  has  not  any  claim  or  title  whatfoever,  till  aftef 
fiiit  commenced  and  judgment  obtained  in  a  court  of  law : 
where  the  right  and  the  remedy  do  not  follow  each  other,  as 
in  common  cafes,  but  accrue  at  one  and  the  fame  time ;  and 
wherC)  before  judgment  had,  no  man  can  fay  that  he  haa 
any  abfolute  property,  either  ixl  pofleffion  or  in  a£lion«  0( 
this  nature  are, 

I.  SucH  penalties  as  are  given  by  particular  ftatutes,  to 
be  recovered  on  an  a£lion  popular  /  or,  in  other  words,  to  be 
recovered  by  him  or  theih  that  will  fue  for  the  fame.  Such 
as  the  penalty  of  500/.  which  thofe  perfons  arc  by  feveral 
afts  of  parliament  made  liable  to  forfeit,  that,  being  in  par- 
ticular  ofiices  or  fltuations  in  life,  negle£t  to  take  the  oaths 
to  the  governmcnt :  which  penalty  is  given  to  him  or  thenl 
that  will  fue  for  the  fame.  Now  here  it  is  clear  that  no  paf' 
ticular  perfon,  A  or  B,  has  any  right,  claiin,  or  demand,  in 
or  upon  this  penal  fum,  till  after  aftion  brought  *  ;  for  he 
that  brings  his  a£^ion,  and  can  honafide  obtain  judgment  firfty 
will  undoubtedly  fecure  a  title  to  it,  in  excluiion  of  every 
body  elfe.  He  pbtains  ah  inchoate  imperfe£l:  degree  of  pro- 
perty,  by  commencing  his  fuit :  but  it  is  not  confummated 
till  judgment  j  for,  if  any  collufion  appears,  he  lofes  the  pri- 
ority  he  had  gained  ^.  But,  otherwife,  the  right  fo  attaches 
in  the  firft  informer,  that  the  king  (who  before  adion. 
brought  may  grant  a  pardon  which  fhall  be  a  bar  to  all  thd 
world)  cannot  after  fuit  commenced  remit  any  thing  but  his 
own  part  of  the  pcnalty  *.  For  by  commencing  the  fuit  the 
informer  has  made  the  popular  aflion  his  own  private  a^lion, 
and  it  is  not  in  the  power  of  the  crown,  or  of  any  thing  buC 
parHament,  to  releafe  the  informer's  intereft.  This  ^ere- 
fore  is  one  inftance,  where  a  fuit  and  judgment  at  law  are 

«  %  Lev.  141.    Stn.  1169.    Combc*      *^  Stat.  4  Hen.  VII.  c.  20. 
V.  Pitu  B.  9..  Tr.  3  GeQ«  IIl.  c  Cro.  £lis.  138.     11  Rep.  65. 
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not  only  the  means  of  recQvering,  but  alfb  of  acqutringy 
property.  And  what  is  faid  of  this  one  penaltjr  is  eqtiaOy 
tnie  of  all  others,  that  are  given  thus  at  large  to  a  commoii 
informer,  or  to  any  perfon  that  wiUfue  for  the  fame.  They 
are  placed  as  it  were  in  a  ftate  of  nature,  accefiible  by  al]  the 
king.'s  fubjefts^  but  the  acquired  right  of  none  of  them: 
open  therefore  to  the  firft  occupant,  who  declares  his  inten- 
don  to  pofTefs  them  by  bringing  his  adion  ;  and  who  carrics 
that  intention  into  execution,  by  obtaining  judgment  to  it" 
cover  them. 

2.  Another  fpeeies  of  propcrty,  that  is  acquired  and 
loft  by  fuit  and  judgment  at  law,  is  that  of  damages  given  to 
a  man  by  a  jury,  as  a  compcnfation  and  fatisfa£):ion  for  fomc 
iryury  fuftained  ;  as  for  a  battery,  for  imprifonment,  for  ilan- 
der,  or  for  trefpafs.     Here  the  plaintiff  has  no  certain  dc- 
mand  till  after  verdifl  \  but,  when  the  jury  has  afleflcd  his 
damages,  and  judgment  is  given  thereupon,  whether  thcy 
amount  to  twenty  pounds  or  twenty  fliillings,  he  inftant/y 
acquires,  and  the  defendant  lofes  at  the  fame  time,  a  right  to 
that  fpecific  fum.     It  is  true,   that  this  is  not  an  acquifitioii 
fo  perfedlly  original  as  in  the  former  inftance :   for  here  thc 
injured  party  has  unqjieftionably  a  vague  and  indeterminate 
right  to  fome  damages  or  other,  the  inftant  he  receives  thc 
injury ;  and  the  verdifl  of  the  jurors,  and  judgment  of  thc 
court  thereupon,  do  not  in  this  cafe  fo  propcrly  veft  a  nti» 
title  in  him,  as  fix  and  afcertain  the  old  one  \  they  do  not 
gtvcy  but  definey  the  right.     But,  however,  though  ftriiUy. 
fpeaking  the  primary  right  to  a  fatisfa£fcion  for  injuries  is 
given  by  the  law  of  nature,  and  the  fuit  is  only  the  mcaus 
df  afcertaining  and  recovering  that  fatisfadlion  ;  yet,  as  thc 
legal  proceedings  are  the  only  vifible  means  of  this  acquifi- 
tion  of  property,  we  may  fairly  enough  rank  fuch  damagcs, 
ot  fatisfaftion  affcffed,  under  thc  head  of  property  acquircd 
by  fuit  and  judgment  at  law* 

3.  HiTHEE 
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3»  HiTHER  alfo  may  bc  referred>  upon  the  fame  prin- 
ciple,  all  title  to  cofts  and  expenfes  of  fuit ;  which  are  often 
arbitrary,  and  reft  entirely  on  the  determination  of  thc  court, 
upon  weighing  all  circumftances>  both  as  to  the  quantum, 
and  alfo  (in  the  courts.  of  equity  efpecially,  and  upon  mo* 
tions  in  the  courts  of  law)  whether  there  fhall  be  any  cofts  at 
all.  Thefe  cofts  therefore^  when  given  by  the  court  to  either 
party,  may  be  looked  upon  as  an  acquiiitioa  made  by  the 
judgment  of  law. 


« 
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CHAPTER     THK    THIR.TIETH. 

OF   T  I  T  L  E    BY    G  I  F  T,   'G  R  A  N  T, 

AND    C  O  N  T  R  A  G  T. 


WE  arc  now  to  proceed,  according  to  the  order  marked 
out,  to  thc  difcuffion  of  two  of  the  remaining  methods 
of  acquiring  a  titlc  to  property  in  things  petfonal,  which  are 
much  conne£ted  together,  and  anfwer  in  fome  mcafure  to  thc 
convcyanccs  of  real  eftates  ;  bcing  thofc  by  gt/i  or  grantf  and 
by  cotitraB  :  whcrcof  thc  former  vefts  a  property  in  pojf/jion, 
thc  lattcr  a  property  in  anion^ 

VIII.  GiFTS  thcn,  or  grants^  which  are  the  eighth  mc- 

thod  of  transfcrring  pcrfonal  property,  arc  thus  to  be  diftm- 

guifhcd  from  cach  othcr,  that  gifts  are  always  gratuitous, 

grants  arc  upon  fome  confidcration  or  equivalent :   and  they 

may  be  divided,  with  regard  to  their  fubjedJr-mattcr,  into 

gifts  or  grants  of  chattels  realy  and  gifts  or  grants  of  chattels 

perfonaL     Under  the  head  of  gifts  or  grants  of  chattels  reaif 

may  bc  includcd  all  leafes  for  years  of  land,  affignments,  an<* 

furrenders  of  thofe  leafes  ;  and  all  the  othcr  methods  of  con' 

veying  an  eftate  lefs  than  freehold,  which  wcre  confidcred  m 

the  twentieth  chapter  of  the  prefent  book,   and  xhcteioTC 

need  not  bc  here  again  repeated  :  though  thefc  vcry  feldom 

carry  thc  outward  appcarancc  of  a  gift,  howcver  {rcdyoe-' 

ftowcd  ;  bcing  ufually  cxprefled  to  be  made  in  confideration 

of  blood,  or  natural  aiFeftion,  or  of  five  or  ten  fliillin^^  ^^ 

minally  paid  to  the  grantor  j  and  in  cafe  of  leafes,  always  re- 

fcrving  a  rcnt,  though  it  bc  but  a  peppercorn  :  ^ny  of  whicn 

confidcrations  will,  in  the  eyc  of  the  law,  convert  the  gift> " 

cxccuted,  into  a  grant ;  if  not  cxecuted,  into  a  contraQ' 

Grants 


J 
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Grants  or  gifts,  of  chattels  perfonaly  are  the  afl:  of  tran£- 

f erting  the  right  and  the  pofleffion  of  thcm  ;    whereby  onc 

nian  renounces,  and  another  man  immediately  acquires,  all 

title  and  intereft  therein :  which  may  be  done  either  in  writ- 

ing,  or  by  word  of  mouth  *  attefted  by  fufficient  evidence^ 

of  which  the  delivery  of  poffeffion  is  the  ftrongeft  and  moft- 

eilential.     But  this  conveyance,  when  merely  voluntary,  is 

^fpmewhat  fufpicious ;  and  is  ufually  conftrued  to  be  fraudu* 

lent,  if  creditors  or  others  become  fufferers  thereby.     And^ 

particularly,  by  ftatute  3  Hen.  VII.  c.  4.  all  deeds  of  gifit 

of  goods,  made  in  truft  to  the  ufe  of  the  donor,  fhall  be  void: 

becaufe  otherwife  perfons  might  be  tempted  to  commit  treafoti 

or  felony,  without  danger  of  forfciture  j  and  thc  creditors  of 

the  donor  might  alfo  be  defrauded  of  their  rights.  And  by  fta- 

t«te  13  Eliz.  c.  5.  cvery  grant  or  gift  of  chattels,  aa  well  as 

lands,  with  an  intent  to  defraud  creditors  or  others  ^,  fliall  bc 

void  as  againft  fuch  perfons  to  whom  fuch  fraud  would  bc 

prejudicial ;  but,  as  againft  the  grantor  himfelf,  fliall  ftand 

good  and  effed^ual ;  and  all  perfons  partakers  in,  or  privy  to, 

fuch  fraudulent  grants,  ftiall  forfeit  the  whole  value  of  thc 

goods,  one  moiety  to  the  king,  and  another  moiety  to  thc 

party  grieved ;  and  alfo  on  conviftion  fliall  fuffer  imprifon- 

ment  for  half  a  year. 

A  TRUE  and  proper  gift  or  grant  is  always  accompanied 
with  delivery  of  poffeffion,  and  takes  effcft  immediately :  as 
if  A  gives  to  B  100/,  or  a  flock  of  flieep,  and  puts  him  in 
pofleffion  of  them  direftly,  it  is  then  a  gift  executed  in  thc 
donee ;  and  it  is  not  in  the  donor'3  power  to  retraft  it, 
though  he  did  it  without  any  confidcration  or  recompenfc  ^  r 
unlefs  it  be  prejudicial  to  creditors ;  or  the  donor  werc 
under  any  legal  incapacity,  as  infancy,  coverture,  durefs,  or 
the  like  ;  or  if  he  were  drawn  in,  circumvented,  or  impofed 
upon,  by  falfe  pretences,  cbriety,  or  furprize.  But  if  thc 
gift  does  not  take  effe^,  by  delivery  of  immediate  poffeffion, 
it  is  then  not  properly  a  gift^  but.a  contra£t :  and  this  a  man 


a  Pcrk.  §.  57. 
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cahnot  be  compelled  to  perfonn,  but  i^on.  good  and  fuffici- 
ent  confideration ;  as  we  (hall  fee  under  our  next  divifion. 

IX.  A  CONTRACT,  which  ufually  conveys  an  intcrcft 
merely  in  adion,  is  thus  defined :  ^^  an  agreement  upon 
*<  fufficient  confideration,  to  do  or  not  to  do  a  particular 
^*  thing.**  From  which  definition  dierc  arife  thrce  points  ta 
be  contemplated  in  all  contrafts ;  i.  The  agreement :  2.  Thc 
c9»fideration :  and  3«  The  thing  to  be  done  or  onfitted,  or  the 
different  fpecies  of  contra£ls. 

FiasT  then  it  is  an  agreementj  a  mutual  bargain  or  con* 
vention  \  and  dierefore  there  mufi:  at  leaft  be  two  contra^f^ 
iBg  partiesi  of  fufficient  ability  to  make  a  contrad :  as  where 
A  contrafb  with  B  to  pay  him  ioq/,  and  thereby  tranftfer» 
aproperty  in  fuch  fum  to  B.     Which  property  is  however 
not  in  pofieffion,  but  in  a£lion  merely,  and  recoverable  hf 
fuit  at  law ;  wherefore  it  could  not  be  transferred  to  anodier 
perfon  by  the  ftrifl:  rules  of  the  antient  common  law :  for  no 
chofe  in  a£^ion  could  be  affigned  or  granted  over  '^  becaufe 
it  was  thought  to  be  a  great  encouragement  to  litigioufnefsr 
if  a  man  were  allowed  to  make  over  to  a  ftranger  his  right 
of  going  to  law.   But  this  nicety  is  now  difregarded :  thougb» 
in  compliance  with  the  antient  principle^  the  form  of  aC- 
figning  2l  chofe  in  a£lion  is  in  the  nature  of  a  declaration  of 
truft,  and  an  agreement  to  permit  the  affignee  to  make  ufe  of 
the  name  of  the  affignor,  in  otder  to  recover  the  pofleffion. 
And  therefore,  when  in  common  acceptation  a  debt  or  bonj 
is  faid  to  be  affigned  over,  it  muft  ftill  be  fued  in  the  originat 
creditor^s  name  5  the  pcrfon,  to  whom  it  is  transferred,  bein^ 
rather  an  attomey  than  an  affignee.     But  the  king  is  an  ex* 
ception  to  this  general  rule;  for  he  might  always  either  grant 
or  receive  a  chofe  in  a£don  by  affignment  ^ :  and  our  courts  of 
equity,  confidering  that  in  a  commercial  country  almoft  all 
perfonal  property  muft  necefl*arily  lie  in  contrad,  will  protcA 
the  affignment  of  a  chofe  m  adion^  a6  much  as  the  law  will 
that  of  a  chofe  in  pofleffion  ^ 

<l  Co.  Litt.  114.  tf^.M.  I  &  4* 

•  Dyer.  30,   Brot  Ahr,  tU»  cbojt  i»        '  3  ?•  Wnt.  199* 
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This  contra£l:  or  agneement  may  be  either  exprefs  or  im» 

plied.     Exprefs  contrafts  are  where  the  terms  of  the  agree* 

ment  are  openly  uttered  and  avoved  at  the  time  of  the  mak« 

ing,  as  to  deliver  an  ox>  or  ten  load  of  timber,  or  to  pay 

a  ftated  price  for  certain  goods.     Itnplied  are  fuch  as  reafoa 

and  jufttce  diflate,  and  which  therefore  the  law  prefumes 

that  every  man  undertakes  to  perform»    As,  if  I  empk>y  % 

perfon  to  do  any  bufinefs  for  me,  or  perform  any  work ;  the 

la^  implies  that  I  undertook,  or  contra£ied>  to  pay  him  as 

much  as  his  labour  deferves.      If  I  take  up  wares  from  a 

tradefman,  without  any  agreement  of  price,  the  law  con- 

dudes  that  I  contra£ted  to  pay  their  real  value.   And  there  ia 

alfo  one  fpecies  of  implied  contra£ts^  which  runs  througb 

and  is  annexed  to  all  other  contra£ls,  conditions^  and  cove» 

nants,  viz.  that  if  I  fail  in  my  part  of  the  agreement,  I  ihall 

pay  the  other  party  fuch  damages  as  he  has  fuftained  by  fuch 

jny  neglcft  or  refufal.     In  {hort,  almoft  all  the  rights  of  per- 

fonal  property  (when  not  in  aftual  pofieflion)  do  in  great 

meafure  depend  upon  contrafts  of  one  kind  or  other^  or  at 

leaft  might  be  reduced  under  fome  of  them  :  which  indeed  is 

the  method  takeri  by  the  civil  law ;  it  having  referred  thc 

greateft  part  of  the  duties  and  rights,  which  it  treats  of,  to 

the  head  of  obligations  ex  contraBu  and  quafi  ex  contra^u  '• 

A  CONTRACT  may  alfo  be  either  executed^  as  if  A  agrees  to 
change  horfes  with  B,  and  they  do  it  immediately ;  in  whicb 
cafe  the  pofleflion  and  the  tight  are  transferred  together:  or  it 
may  be  executoryy  as  if  they  agree  to  change  next  week  f  here 
the  rightonly  veft3,and  theirreciprocal  propertyin  each  other'» 
borfe  is  not  in  pofleflion  but  in  a£tion;  for  a  contra£t  executed 
{wfiich  differs  nothing  from  a  grant)  conveys  a  chofe  in  pojfef* 
fm;  a  contra£l  executory  conveys  only  a  chofe  in  aSHon. 

Having  thus  (hewn  the  general  nature  of  a  contrad,  we 
are,  fecondly,  to  proceed  to  the  confideration  upon  which  it  is 
founded ;  or  the  reafon  which  moves  the  contra£iing  party  to 

s  /ff#t  3*  14.  %9 
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cnter  into  the  contra£l.     ^*  It  is  an  agreement,  vtfonjijfid^fgf 
^  confideration.^    The  civilians  hold,  that  in  aU  contrads, 
either  exprefs  or  implied,  there  muft  be  fomething  given  in 
exchange,  fomething  that  is  mutual  or  reciprocal  K    Tfais 
thing,  which  is  the  price  or  motive  of  the  contra£t,  we  call 
the  confideration :  and  it  muft  be  a  thing  lawful  in  itfelf,  or 
elfe  the  contrafl  is  void.     A  good  confideration,  we  have  be«-» 
fore  feen  ^  is  that  of  blood  or  natural  afieAion  between  near 
relations;    the  fatisfadlion  accruing  from  which  the  law 
efteems  an  equivalent  for  whatever  benefit  may  move  frora 
one  relation  to  anothcr  j.     This  confideration  may  fometimes 
however  be  fet  afide,  and  the  contraft  become  void,  when  it 
tends  in  it*8  confcquences  to  defraud  creditors  or  other  third 
perfons  of  their  juft  rights.     But  a  contra£t  for  any  valuabU 
confideration>  as  for  marriage,  for  money,  for  work  done,  or 
for  other  reciprocal  contra^ts,  can  never  be  impeached  at  law; 
and,  if  it  be  of  a  fufiicient  adequate  value,  is  never  fet  afide 
in  equity  :  for  the  perfon  contraftcd  with  has  then  given  an 
equivalent  in  recompenfe,  and  is  therefore  as  much  an  ownerj 
cr  a  creditor,  as  any  other  perfon. 

These  valuable  confiderations  are  divided  by  the  civili- 
ans^  into  four  fpecies.  i.  Doy  ut  des :  as  when  I  give  mo» 
ney  or  goods,  on  a  contraft  that  I  (hall  be  repaid  money  or 
goods  for  them  again.  Of  this  kind  are  all  loans  of  money 
upon  bond,  or  promife  of  repayment ;  and  all  fales  of  goods^ 
in  which  therc  is  either  an  exprefs  contra£l  to  pay  fo  much 
for  them,  or  elfe  the  law  implies  a  contra£):  to  pay  famuch 
38  they  are  worth.  2.  The  fecond  fpecies  is,  Jaciof  ^fa^ 
cias :  as,  when  I  agree  with  a  raan  to  do  his  work  for  him,  if 
he  will  do  mine  for  me ;  or  if  two  perfons  agree  to  marry  to« 
gether  5  or  to  do  any  other  pofitive  afts  on  both  fides.  Or, 
it  may  be  to  forbear  on  one  fide  on  confideration  of  fomething 
done  on  the  other ;  as,  that  in  confideration  A,  the  tenant, 
will  repair  his  houfe,  B,  the  landlord,  will  not  fue  him  for 
wafte*    Or,  it  may  be  for  mutual  forbearance  on  both  fides  ^ 

b  Jn  mmbu»  eontraHtbuSy  fi^ve  nomi-         '  page  297. 
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as,  that  in  confideration  that  A  wiU  not  trade  to  Lifbdn,  B 
will  not  trade  to  Marfeilles ;  fo  as  to  avoid  interferiug  with 
cach  other.  3.  The  third  fpecies  of  confideration  hfacioy  td 
des :  when  a  man  agrees  to  perform  any  thing  for  a  price» 
either  fpecifically  mentioned,  or  left  to  the  deterraination  of 
the  law  to  fet  a  value  to  it.  And  when  a  fervant  hires  him- 
felf  to  his  mafter  for  certain  wages  or  an  agreed  fum  of  mo« 
ney :  here  the  fervant  contrads  to  do  his  mafter's  fervice,  in 
order  to  earn  that  fpecific  fum.  OtherWife,  if  he  be  hired 
generally ;  for  then  he  is  under an  implied  contrad  to  perform 
this  fervice  for  what  it  fhall  be  reafonably  worth.  4.  Thc 
fourth  fpecies  is,  doy  utfacias :  which  is  the  direft  coimter- 
part  of  the  preceding.  As  when  I  agree  with  a  fervant  io 
give  him  fuch  wages  upon  his  performing  fuch  work :  which, 
we  iee,  is  nothing  elfc  but  thc  laft  fpecies  inverted ;  iorfervus 
facitp  ut  herus  dety  and  herus  dat^  ut  fervus  faciat* 

A  CONSIDERATION  of  fomc  fort  or  other  is  fo  abfolutely 
necefiary  to  the  forming  of  a  contraf^,  that  a  nudumpaBum^ 
t>r  agreement  to  do  or  pay  any  thing  on  one  fide,  without  any 
compenfation  on  the  other,  is  totally  void  in  law :  and  a  man 
cannot  be  compelled  to  perform  it  ^  As  if  one  man  promifes 
to  give  another  100/.  here  there  is  nothmg  contrafted  for  or 
given  on  the  one  fide,  and  therefore  therc  is  nothing  binding 
on  thc  other.  And,  however  a  man  may  or  may  not  be 
bound  to  pcrform  it,  in  honour  or  confcicnce,  which  the  mu- 
nicipal  laws  do  not  take  upon  them  to  decide ;  certainly  thofc 
xnunicipal  hiws  will  not  compel  the  execution  of  what  he  had 
jio  vifible  inducement  to  cngage  for  :  and  tberefore  our  law 
has  adopted  "  thc  maxim  of  the  civil  law ",  that  ex  nudo  paEh 
non  oritur  aElio*  But  any  degree  of  reciprocity  will  prevent 
the  pa£l  from  being  nude  ;  nay,  even  if  the  thing  be  found- 
ed  on  a  prior  moral  obligation,  (as  a  promife  to  pay  a  juft 
debt,  though  barred  by  thc  ftatutc  of  limitations)  it  is  no 
longer  nudum  paBum.  And  as  this  rule  was  principally  efta- 
bliftied,  to  avoid  the  inconvenience  that  would  arife  from  fet^p 
ting  up  mere  verbal  promifes,  for  which  no  good  reafon  could 

1  Dr  &  St.  <i*  2.  c.  24.  n  Qoi^  2>  3.  10.  &  5.  14..  Xf 
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be  jiffigned*,  it  therefore  docs  not  hold  in  fomc  cafes^  where 
fuch  promife  is  authentically  proved  by  written  documents. 
For  if  a  man  enters  into  a  voluntary  bond,  or  gives  a  promif- 
fory  note,  he  fliall  not  be  allowed  to  aver  the  want  of  a  confi* 
deration  in  order  to  evade  the  payment :  for  cvery  bond  from 
thc  folemnity  of  the  inftrument  p,  and  every  note  from  thc 
fubfcription  of  thc  drawcr  %  carrics  with  it  an  intemal  evi- 
dence  of  a  good  confidcration.  Courts  of  juftice  will  therc- 
forc  fupport  thcm  both,  as  againft  the  contraflior  himfelf ;  but 
not  to  the  prcjudicc  of  creditors,  or  ftrangcrs  to  thc  contra^. 

We  are  ncxt  to  confidcr,  thirdlyy  thc  thing  agrcCd  to  be 
donc  or  omittcd.  •*  A  contra^l  is  an  agrecment,  upon  fuf- 
•*  ficicnt  confidcration,  to  dp  w  not  to  do  a  particuiar  ihtngj* 
The  moft  ufual  contradis,  whereby  the  right  of  chattels  per* 
fonal  may  bc  acquircd  ih  thc  laws  of  England,  arc,  i.  That 
xA  fale  or  exchange,  2.  That  of  bailmenS»  3.  That  of  hiring 
and  borronving.     4.  That  of  debt^ 

I.  Sale  or  exchoffge  is  a  tranfmutation  of  property  froffl 
one  man  to  another,  in  confideration  of  fome  price  or  recom^ 
pcnfc  in  value :  for  thcre  is  no  fale  witbout  a  recompenfe ; 
therc  muft  bc  quidpro  quo  \     If  it  be  a  commutation  of  goods 
for  goods,  it  is  morc  properly  an  exchange ;  but,  if  it  be  a 
tranlcrring  of  goods  for  money,  it  is  callcd  a  fale:  which  is 
a  mtthod  of  exchange  introduced  for  the  convcnicnce  of  man« 
kind,  by  cftablifhing  an  univerfal  medium,  which  may  be 
exchanged  for  all  forts  of  other  propcrty ;  whcreas  if  goods 
were  only  to  bc  exchangcd  for  goods,  by  way  of  bartcr,  it 
would  bc  diificult  to  adjuft  the  refpe£live  values,  and  thc 
carriagc  would  be  intolerably  cumberfome.      All  civiiizcd 
nations  adopted  thereforc  very  early  the  ufe  of  money ;  for  wc 
find  Abraham  giving  "  four  hundred  ftiekels  of  filver,  cur» 
•«  rent  money  with  the  merchant,"  for  the  field  of  Machpe- 
'  lah  • :  though  the  praaice  of  exchange  ftill  fubfifts  among 
f«veral  of  the  favage  nations.    But,  with  regard  to  the  hw  of 

«  Plowd.  30S,  309.  '  Noy's  Max.  c.  42. 
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iales  aad  exchaiiges,  there  ijs  no  di^ence.  I  Ihall  therefom 
tteat  of  them  both  under  the  denomination  of  (ales  only ;  and 
(hall  conGder  their  force  and  efiefi,  in  the  firfl;  place  wherc 
the  vendor  iatb  in  himfelf,  and  fecondly  where  he  iatb  m^ 
the  property  of  the  thing  fold. 

Wheke  the  tendor  batb  in  himfelf  the  property  of  the 
goods  fold,  he  hath  the  liberty  of  difpofing  of  them  to  whom 
ever  he  plcafes,  at  any  time,  and  in  any  manner :  unleff 
judgment  has  been  obtained  againft  him  for  a  debt  or  da^ 
mages,  and  the  writ  of  execution  is  adually  delivered  to  the 
{heriff.  For  then>  by  the  ftatute  of  frauds  ^,  the  fale  fhail  be 
looked  upon  as  fraudulent,  and  the  property  of  the  goods  fhall 
be  bound  to  anfwer  the  debt,  from  the  time  of  delivering 
the  writ.  Formerly  it  was  bound  from  the  tefiey  or  ifiuing^ 
of  the  writ  '>  and  any  fubfequent  fale  was  fraudulent ;  but 
the  law  was  thus  altered  in  favour  of  purcbaforsy  though  it 
ftill  remains  the  fame  between  the  pariies  :  and  therefore  if 
a  defendant  dies  after  the  awarding  and  before  the  delivery 
of  the  writj  his  goods  are  bound  by  it  in  the  hands  of  his 
executors  ^ 

If  a  man  agrees  with  another  for  goods  at  a  certain  price, 
he  may  not  carry  them  away  b;:fore  he  hath  paid  for  them  | 
for  it  is  no  fale  without  payment,  unlefs  the  contrary  be  ex- 
prelsly  agreed.  And  therefore,  if  the  vendor  fays>  the  price 
pf  a  beaft  is  four  pounds»  and  the  vendee  fays  he  will  give 
four  pounds,  the  bargain  is  ftruck  \  and  they  neither  of  them 
are  at  llberty  to  be  ofF,  provided  immediate  pofleffion  be  ten- 
dered  by  the^  other  Cde.  But  if  neither  the  money  be  paid» 
nor  the  goods  delivered^  nor  tender  madCf  nor  any  fubfequent 
agreement  be  entered  into,  it  is  no  contra£i,  and  the  owner 
inay  difpofe  of  the  goods  as  he  pleafes ".  But  if  any  part 
of  the  price  is  paid  down,  if  it  be  but  a  penny,  or  any  por- 
tion  of  the  goods  delivered  by  way  of  tameji  (which  the 
civil  law  calls  arrba^  and  interprets  to  be  <<  emptionis^venditi-' 
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^*  onu  contraSae  argumentum  "^^  thc  propcrty  of  tJie  goods  i» 
abfbluteljr  bound  by  it :  and  the  vcndce  may  rccovcr  the  goods 
by  a£tion,  as  well  as  the  vendor  may  the  price  of  them  *.  And 
fnch  rcgard  docs  thc  law  pay  to  eamcft  as  an  cvidence  of  a 
contradt;  that^  by  thc  fame  ftatutc  29  Car.  II.  c.  3.  no  con- 
tra(9:  for  thc  falc  of  goods,  to  thc  value  of  10/.  or  more,  (hall 
be  valid,  unlcfs  thc  buyer  aftually  rcccives  part  of  the  goods 
fold,  by  way  of  eamcft  on  his  part ;  or  unlefs  he  givcs  part  of 
thc  pricc  to  the  vendor  by  way  of  eamcft  to  bind  the  bargain, 
or  in  part  of  paymcnt ;  or  unlefs  fome  note  in  writing  be 
made  and  figncd  by  the  party,  or  his  agent,  who  is  to  bc 
charged  with  thc  contraft.  And,  with  rcgard  to  goods  under 
thc  valuc  of  10/,  no  contraft  or  agrcement  for  the  falc  of 
them  fh^U  be  valid,  unlcfs  the  goods  are  to  bc  dclivcredwithin 
cme  ycar,  or  unlcfs  the  contraf^  be  made  in  writing,  and  fign- 
cd  by  thc  party,  or  his  agcnt,  who  is  to  be  chargcd  thcrewith* 
Antiently,  among  all  the  northern  nations,  ihaking  of  hands 
was  held  ncccflary  to  bind  the  bargain ;  a  cuftom  which  we 
ftiU  rctain  in  many  vcrbal  contrafts.  A  falc  thus  madc  was 
called  handfaky  **  venditio  per  mutuam  manuum  comp/exionem^ ; 
till  in  proccfs  of  timc  thc  famc  word  was  ufcd  to  fignify  thc 
price  or  carneft,  which  was  givqn  immediatcly  after  the  ihak*^ 
Ing  of  hands,  or  inftead  thereof. 

» 

As  foon  as  the  bargain  isftruck,  thc  propcrtyofthcgoods 
is  transfenrcd  to  the  vendcc,  and  that  of  thc  pricc  to  thc  ven- 
dor }  but  the  vcndcc  qannot  takc  thc  goods,  until  hc  tendcrs 
thc  price  agreed  on  *.  But  if  he  tendcrs  the  money  to  the 
vcndor,  and  hc  rcfufes  it,  the  vendee  may  feizc  thc  goods,  or 
have  an  aAion  againft  thc  ycndor  for  detaining  thcm.  And 
by  a  rcgular  falc,  without  dclivery,  the  property  is  fo  ab- 
folutely  vcftcd  in  the  vcndec,  that  if  A  fells  a  horfe  to  B 
for  10/,  and  B  pays  him  earacft,  or  Cgns  a  note  in  writing 
of  thc  bargain ;  and  aftcrwards,  bcfore  thc  deUvcry  of  the 
horfe  or  money  paid,  thc  horfc  dies  in  the  vcndor^s  cuf- 
tody;    ftill  hc  is  cntitled  to  thc  moncy,    bccaufe   by  the 
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contraft,  the  property  was  in  the  vendee  ■-  Thus  may  pro- 
perty  in  goods  be  transferred  by  fale,  where  the  vendor  batb- 
fuch  property  in  himfelf. 

BuT  property  may  alfo  in  fome  cafes  be  transferred  by  fale, 
though  the  vendor  hath  none  at  all  in  the  goods :  for  it  is  ex- 
pedient  that  the  buyer,  by  taking  proper  precfautions,  may  at 
all  events  bc  fecure  of  his  purchafe  \  otherwifc  all  commerce 
between  man  and  man  muft  foon  be  at  an  end.  And  there- 
fore  the  general  rule  of  law  is  **,  that  all  fales  and  contrafts 
of  any  thing  vendible,  in  fairs  or  markets  overt^  (that  is,  open) 
fliall  not  only  be  good  between  the  parties,  but  alfo  be  bind- 
kig  on  all  thofe  that  have  any  right  or  propcrty  therein.  And 
for  this  purpofe,  the  mirroir  informs  us  *=,  were  toUs  efta- 
bliflted  in  markets,  v/z.  to  teftify  the  making  of  contrafts ;  for 
cvery  private  cpntraft  was  difcountenanced  by  law :  infomuch, 
that  ourSaxon  anceftors  prohibited  the  fale  pf  any  thing 
above  the  value  of  twenty  pcnce,  unlcfs  in  open  market,  and 
direfted  every  bargain  and  fale  to  be  contrafted  in  the  pre- 
ience  of  credible  witneitcs  **.  Market  overt  in  the  country  is 
only  held  on  the  fpecial  days,  provided  for  particular  towns 
by  charter  or  prefcription  \  but  in  London  every  day,  cxccpt 
'  Sunday,  is  market  day  •.  The  market  place,  or  fpot  of  ground 
fet  apart  by  cuftom  for  the  fale  of  particular  goods,  is  alfo  in 
the  couutry  the  only  matkct  overt  ^  \  but  in  London  every 
fliop  in  which  goods  are  expofed  publickly  to  fale,  is  market 
overt,  for  fuch  things  only  as  the  owner  profeffes  to  trade  in  «^» 
But  if  my  goods  are  ftolen  from  me,  and  fold,  out  of  market 
overt,  my  property  is  not  altered,  and  I  may  take  them  where- 
ever  I  find  them.  And  it  is  exprefsly  provided  by  ftatutc 
I  Jac  I.  c.  21.  that  the  fale  of  any  goods  wrongfully  taken, 
to  any  pawnbroker  in  London,  or  within  two  miles  thereof, 
fliall  not  alter  the  property :  for  this,  being  ufually  a  clan- 
deftine  trade,  is  therefore  made  an  exception  to  the  gencral 
rule.  And,  even  in  market  overt,  if  the  goods  be  the  propcrty 
of  the  king,  fuch  fale  (though  regular  in  all  other  refpedts) 

*  Noy.  c.  42.  Wilk.  80. 

b  %  Inft.  713.  «  Cro.  Jac.  68. 

c  r.  I.  §.  3.  f  Godb.  131. 

^  hh*  EthtU  10.  XI.    LL,  Eadg»        8  5  Rep.  83.     12  Mod.  521. 

VoL.  II.  Ff  .        wiU 


45^  ^       tbe  R I G  0  T5  BooK  IH 

vtll  in  no  cafe  bind  htm;  though  it  binds  inTants,  feme  cerertiy 
iSiots  or  hmatics,  and  mcn  bcpnd  fea  or  in  prifon :  or  if  thc 
goods  be  ftolen  from  a  common  perfon,  and  then  taken  by  the 
kiiig's  officer  from  the  feton,  and  fold  in  open  market ;  ftUl»  if 
the  owner  has  ufed  due  diligence  in  profecuting  the  thief  tocon* 
vi£lion^  he  lcfes  not  his  property  in  the  goods  **.  So  likewife,  if 
the  buyer  knoweth  the  property  not  to  be  in  the  feller ;  or  thcre 
fae  any  other  f raud  in  the  tranfa^ion  ^  if  he  knoweth  the  feller 
to  be  an  infant,.or  £eme  covert  not  ufually  tradixig  for  herfelf  j 
if  the  fale  be  not  originaUy  and  whdlly  made  inthe  fair  or  Baar- 
ketyOr  ndt atthe  ufual  hours ;  the  owner*s  property  is  not bound 
thereby  K  If  a  man  buys  his  own  goods  in  a  fair  or  market;» 
the  contraft  of  fale  (hall  not  bind  him^  fo  that  he  ihall  render 
the  price ;  unle&  the.property  had  been  previoufly  altered  by  a 
fprmer  fale*^.  And^notwithftanding  any jiumber  of  intervciiing 
fales,  if  the  original  vendor,  who  fold  without  having  the  pio^ 
perty,  comes  again  into  pofleilion  of  the  goods>  th^  original 
owner  may  take  then\,  when  found  in  his  hands  who  was  guilty 
of  the  firft  breach  of  juftice  ^  By  which  wife  regulationa^thc 
conmion  law  has  fecured  fhe  right  of  the  proprietor  in  peffonal 
chattels  from  being  devefted,  fo  far  as  was  confiftent  with  that 
cther  neceflary  policy,  that  purchafers,  htmafide^  in  a  fair,  qpen» 
and  regular  manner,  fliould  not  be  afterwards  put  to  difficul^ 
ties  by  reafon  of  the  previous  knavery  of  the  feller. 

BOT  there  is  one  fpecies  of  perfonal  chattels»  In  which  the 
propertyis  not  eafily  altered  by  fale,  without  thc«prcfs  con- 
fent  of  the  owncr,  and'thofe  are  hotfes  ".  For  a  purchzfer 
gains  no  prop6rty  in  a  horfe  that  has  been  ftolen,  imle(s  it 
be  bought  in  a  fair  or  market  overt,  according  to  the  direc*^ 
tions  of  the  ftatutes  2  F.  &  M.  c.  7.  and  31  Eliz.  c.  u. 
By  which  it  is  ena£led,  that  the  horfe  ihall  be  openly  eKpofedt 
m  the  time  of  fuch  fair  or  market,  for  one  whole  hour  toge- 
thcr,  between  ten  in  the  moming  and  funfet,  in  the  publie 
place  ufed  for  fuch  fales,  and  not  in  any  private  yard  or  ftable ; 
and  afterwards  brought  by  both  the  vcndor  and  vendcc  to  the 
book-keeper  of  fuch  fair  or  market :  that  toll  be  paid^  if  any^ 

h  Bacon^s  ufe  of  the  Ittw.  Ij8,  I  %  Inft.  713. 

"i  a  Inft.  713,  714.  »  J^«/,  719. 
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be  dne ;  and  if  not j  one  penny  to  the  book-lceeper,  who  fhall 
enter  dawn  dhe  price^  colouri  and  marks  of  the  horfe,  with  the 
names^additionsyand  abode  of  the  vendeeandvendor;  thel^tter 
being  properly  attefted.  Nor  Ihall  fuch  fale  take  ^ay  the  pro« 
perty  of  the  owner,  if  within  fix  months  after  the  horfe  is  ftolen 
he  puts  in  hisclaim  before  fomemagiftrate,  wherethehorfe  (hali 
be  found}  and,  within  forty  days  more,  proves  fuch  his  proper* 
ty  by  the  oath  of  two  witnefles^  and  tenders  to  the  perfon  in 
poffeiBon  fuch  price  as  he  hmajide  paid  for  him  in  market  overt^ 
But  in  cafe  any  one  of  the  points  before-mentioned  be  not  ob- 
ferved,  fuch  fale  is  utterly  void ;  and  the  owner  ihall  not  lofe 
fais  property,  but  at  any  diftance  of  time  may  feize  or  bring 

an  adion  for  his  horfe,  wherever  he  happens  to  find  him. 

• 

Bt  the  civil.law^  an  impGed  warranty  was  annexed  to 
€very  fale,  in  refpe£):  to  the  title  of  the  vendor  :  and  fo  too, 
in  our  law,  a  purchafer  of  goods  and  chattels  may  have  a  fa-- 
tisfa£kion  from  the  feller,  if  he  fells  them  as  his  own  ^nd  the 
title  proves  deficient,  without  any  exprefs  warranty  for  that 
purpofe  •.  But,  with  regard  to  the  goodnefs  of  tihe  wares  fo 
purchafed,  the  vendor  is  not  bound  to  anfwer ;  unlefs  he  ex- 
prefsly  warrants  thcm  to  be  found  and  good  **,  or  unlefs  he 
knew  them  to  be  otherwHe  and  hath  ufed  any  art  to  difguifc 
them  %  or  unlefs  they  turn  out  to  be  difierent  from  what  hc 
Tcprefented  to  the  buycr. 

2.  Bailment,  from  the  French  baillgr^  to  deliver,  is  • 
delivery  of  goods  in  truft,  upon  a  contraQ:  exprefled  or  im- 
plied,  that  the  truft  (hall  be  faithfully  executed  on  the  part 
of  the  bailec.  As  if  cloth  bc  dclivered,  or  (in  our  legal  dia- 
\t(k)  bailed,  to  a  taylor  to  make  a  fuit  of  cloaths,  he  has  it 
upon  an  implied  contracEl  to  render  it  again  when  made,  and 
that  in  a  workmanly  manner '.  If  money  or  goods  be  dcli- 
vered  to  a  common  carrier,  to  convey  from  Oxford  to  Lon- 
don,  he  is  under  a  contraft  in  law  to  pay,  or  carry,  them  to 
the  perfon  appointed  *.  If  a  horfe,  or  other  goods,  be  den- 
vered  to  an  inn-keeper  or  his  fervants,  he  is  bound  to  kcep 

n  Ff,  41.  a.  1.  *l  2  Roll.  Rep.  5. 
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them  fafcly,  and  reftore  them  whcn  his  gueft  leaves  thehoufe*. 

If.a  man  takcs  in  a  horfe^or  other  cattle,  to  graze  and  depafture 

in  his  grounds^which  the  law  calls^^^^/nfii/ihetakesthenniupon. 

an  implied  contrad^  to  return  them  on  demand  to  the  owner  \ 

If  a  pawnbroker  receivcs  plate  or  jewcls  as  a  pledge,  or  fceu- 

rity,  for  thc  rcpaymcnt  of  money  lent  thercon  at  a  day  certain» 

he  has  them  upon  an  cxprcfs  contrafk  or  condition  to  reftore 

thcm,  if  the  pledgor  pcrforms  his  part  by  rcdeeming  them  in 

due  timc  ^ :  for  the  duc  exccution  of  which  contra£t  many  ufe- 

ful  regulations  are  n^ade  by  ftatute  30  Gco.  11.  c.  24  {a),  And 

fo  if  a  landlord  diftrains  goods  for  rcnt,  or  a  parifti  ofEcer  for 

taxes,  thcfe  for  a  timc  are  only  a  plcdgc  in  thc  hands  of  *thc 

diftrcinprs^and  thcy  arc  bound  by  an  implied  contra£^  in  law  to 

rcftore  them  on  payment  of  thc  dcbt,  duty,  and  expenfcs,  be- 

fore  the  time  of  falc ;  or, when  fold,'to rendcr back the overplus. 

If  a  fricnd  dclivers  any  thing  to  his  fricnd  to  kecp  for  him,  the 

receivcr  is  bound  to  reftorc  it  on  dcmand :  and  it  was  formerly 

hcld  that  in  the  mean  timc  hc  was  anfwerable  for  any  damage 

or  lofs  it  might  fuftain,  whether  by  accident  or  otherwifc  * ; 

unlefs  hc  cxprefsly  undertook  ^  to  kecp  it  only  with  the  fame 

care  as  his  own  goods,and  then  he  fliould  not  be  anfwerable  for 

theft  or  other  accidents.  But  now  thc  law  feems  to  be  fcttled  % 

that  fuch  a  gencral  bailment  will  not  chargc  the  bailee  with 

any  lofs,  unlefs  it  happens  by  grofs  neglcft,  which  is  an  cvi- 

dcncc  of  fraud  :  but,  if  hc  undcrtakes  fpccially  to  kcep  thc 

goods  fafcly  and  fecurcly,  hc  is  bound  to  takc  the  famc  care 

'of  thcm,  as  a  prudent  man  would  take  of  his  own  \ 

In  all  thefe  inftances  there  is  a  fpecial  qualified  property 
transferrcd  from  thc  bailor  to  thc.^ailec,  togcthcr  with  the 
pofTeflion.    It  is  not  an  abfolutc  propcrty,  bccavfc  of  his  coa- 

t  Cro*  £liz.  622.  tary  of  bailee  of  goods  is  not  boond  to 

«  Cro.  Car.  271.  reftitution,  in  cafe  of  accident  hj  fiie  ff 

V  Cro.  Jap.  245.  Yelvp  xyS.  tfaeft  :  provided  his-own  goods  pentbei 
X  Co.  Litt.  89.  in  the  fanse  manner  :  *<  jura  e«'m  taf' 

Y  4  Rep.  84.  *<  rrj,"  fays  Stiernhoolc,  ^^  delum ^aeft- 
s  Lord  Raym.  909.  i^Mod.  487.  *f  munty  Ji  tma  non  pereant»^^  (DtjiH 
a  fiy  the  lawa.of  Sweden  the  depoii-  Sueon,  /.2.  c.  5.) 

{a)  And  further  regulatcd  by  flatute  29  Geo.  III.  c.  57. 
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traft  for  reftitution ;  the  bailor  having  ftiU  left"  jn  him  the 
right  to  a  chofe  in  aftion,  grounded  upon  fuch  contraft,  And, 
on  account  of  this  quaHfied  property  of  the  bailee,  he  may 
(as  well  as  the  bailor)  maintain  an  aftion  againft  fuch  as  in- 
jure  or  take  away  thefe  chatteis.  The  taylor,  the  carrier,' 
the  inn-keeper,  the  agifting  farmer,  the  pawn-broker,  the  * 
diftreinor,  and  the  general  bailec,  may  all  of  them  vindicate, 
m  their  own  right,  this  their  pofleflbry  intereft,  againft  any 
ftranger  or  third  perfon  **.  For,  being  refponfiblc  to  the  bai- 
lor,  if  the  goods  are  loft  or  damaged  by  his  wilful  defauk  or 
grofs  negligence,  or  if  he  do  not  deliver  up  the  chattels  on 
lawful  demand,  it  is  therefore  reafonable  that  he  fliould  have 
a  right  of  aftion  againft  all  other  perfons  who  may  have  pur- 
k>ined  or  injured  them';  that  hc  may  always  be  ready  to  an» 
fwcr  the  call  of  the  bailor, 

'  3.  HiRiNG  and  horrowtng  are  alfo  contraSs  by  which  a 
^ualificd  property  may  be  transferred  to  the  hirer  or  borrower : 
ui  which  there  is  only  this  difiPercncc,  that  hiring  is  always  for 
9  pricc,  a  ftipend,  or  additional  tccompence  ;  borrowing  is 
mcrely  gratuitous*  But  the  law  in  both  cafes  is  thc  famc. 
They  arc  both  contrafts,  whcreby  thc  poffeflfion  and  a  tran- 
fient  propcrty  is  transferrcd  for  a  particular  timc  or  ufe,  on 
condition  to  reftore  thc  goods  fo  hired  or  borrowed,  as  foon  as 
tfae  time  is  expircd  or  ufc  pcrformed ;  togethcr  with  thc  price 
^r  ftipcnd  (in  cafc  of  hiring)  cithcr  exprefsly  agrced  on  by  the 
parties,  or  lcft  to  be  implied  by  law  according  to  the  value  of 
the  fcrvicc.  By  this  mutual  contra£t:,  thc  hircr  or  borrower 
gains  a  temporary  property  in  the  thing  hircd,  accompanied 
with  an  implied  condition  to  ufe  it  with  moderation  and  not 
abufe  it ;  and  thc  owncr  or  lendcr rctains  a  rcverfionary  intercfl: 
in  thc  fame,  and  acquircs  a  new  pfoperty  in  the  pricc  or  rcward. 
Thus  if  a  man  hires  or  borrows  a  horfc  for  a  month,  hc  has 
thc  poflefliion  and  a  qualificd  propcrty  thcrein  during  that  pc- 
riod ;  on  the  expiration  of  which  his  qualified  property  dcter- 
mineS|  and  thc  owner  becomes  (in  cafe  of  hiring)  cntitled 
alfo  to  the  price,  for  which  the  horfe  was  hired  *. 

b  1 3  Rep.  69^  c  Yolv.  X  71.    Cro.  J4C«  »36« 
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There  is  one  (jpecies  of  this  price  or  reward,.  tfae  lAofL 
ufual  of  any,  but  conceming  which  many  good  and  leamed 
men  have  in  former  times  very  much  perplexed  themfelvea 
and  other  people,  by  raifing  doubts  about  it'8  legality  infira 
confcientiae.  That  is,  when  money  is  lent  on  a  contra£l  to 
receive  not  only  the  priocipal  fum  again,  but  alfo  an  increafe 
by  way  of  compenfation  for  the  ufe  $  wfaich  generally  is  caUed 
intereft  by  thofe  who  think  it  lawfuli  and  ufury  by^thofe  who  do 
not  fo.  For  the  enemies  to  intereft  in  general  make  no  diftinc^ 
tion  between  that  and  ufury,  holding  any  increafe  of  money  to 
be  indefenfibly  ufurious.  And  this  they  ground  as  well  on  the 
prohibition  of  it  by  the  law  of  Mofes  among  the  Jews,  as  alfo 
upon  what  is  faid  to  be  laid  down  by  Ariftotle'*,  tfaat  money  iar 
naturally  barren,  and  to  make  it  brecd  money  is  prepofttrous, 
and  a  perverfion  of  the  end  of  it's  inftitution,  which  was  only 
Xd  ferve  the  purpofes  of  exchangc,  and  not  of  increafe.  Rence 
die  (chool  divines  havt  branded  die  pra£kice  of  taking  intereft, 
as  being  contrary  to  the  divine  law  bodx  natural  and  re^aled; 
and  the  canon  law  *  has  proicribed  the  taking  any,  tfae  leaft^ 
increafe  for  tfae  loan  of  money  as  a  mortal  fin. 

BuT,  ia  aafwer  to  tfais»  it  hath  been  obferved,  Aak  thft  lio- 
iaical  precept  was  clearly  a  political,  and  not  a  moral  pre-» 
cept.  It  only  prohibited  the  Jews  from  taking  ufury  from 
their  brethren  the  Jews  \  but  in  expvei»  words  pennitted 
diem  to  take  it  of  a  ftranger^:  which  pioves  that  the 
t^ng of  moderate  ufury,  or  a  rewatd  for theufe» fbr  fo  the 
^ord  fignifies,  is  not  malum  infe :  fince  it  was  aUowed  wfaere 
any  but  an  Ifraelite  was  concerned.  And  as  to  the  realibn 
fuppofed  to  be  given  by  Ariftotle,  and  deduced  &Qm  tfae  na« 
tttral  barrennefs  of  moncy>  the  fame  mayr  with  ei)ual  ftnre  be 
aUeged  of  houfesi  whicfa  never  breed  houfes;  and  twenty  otfaer 
things,  whicfa  nobody  doubts  it  is.lawfoita>nindce:profito^  by 
letting  them  to  hire.  And  though  money*  was-originaUy  ufed 
only  for  tbie  purpofes  of  exchange,  yet  tfae  law^  o£  any  fbite 


*  ?dit.  /.  I.  f.  lo.     This  paffage  hath        «  Dtcretal,  /.  5.  rir.  19, 
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fnay  be  well  joftified  in  permitting  it  to  be  tumed  to  the  pur* 
fo£e$  of  profity  if  the  conveoience  of  fociety  (tlie  great  end 
{ot  whkii  money  was  invented)  fhall  vequire  it.  And  that  thc 
«Uowance  of  moderate  jntereft  tends  greatly  to  the  benefit  of 
tbe  public,  efyeciaUy  in  a  ti-ading  country,  will  appear  froni 
tiiat  generally  acknowleged  principle,  that  commerce  cannot 
fubfift  without  mutual  and  extenfive  credit*  Unlefs  money 
therefore  can  beborrowed,  trade  cannot  be  carried  on :  and 
if  no  premium  were  allowed  for  the  hire  of  money,  few  per^- 
lbn$  would  care  to  lend  it ;  or  at  leaft  the  eafe  of  borrowing 
at  a  ihort  waming  (which  is  the  life  of  commerce)  would  be 
entirely  at  an  end;  Thns,  in  the  daric  ages  of  monkiib  fi:^ 
-perftition  and  civil  tyranny,  when  intereft  was  laid  under  a 
total  interdifliy  commerce  was  alfo  at  its  loweft  ebb,  and  fell 
entirely  into  the  hands  of  the  Jews  and  Lombards :  but  when 
inen's  minds  began  to  be  more  enlarged^  when  true  religion 
and  real  liberty  revived,  commerce  grew  again  into  credit ; 
and  agaln  inproduced  widi  itfelf  it^s  infeparable  companion,  ^ 
the  dodrine  of  loans  upon  intereft.  And,  as  to  any  fcruples 
of  confcience,  fince  all  other  conveniences  of  life  may  either 
be  bought  or  hired,  but  money  can  only  be  hired»  there 
feenfs  to  be  no  greater  oppreffion  in  taldng  a  recompenfe  or 
price  for  the  hire  of  this,  than  of  any  other  convenience* 
To  dcmand  an  exorbitant  price  is  equally  contrary  to  con« 
fcience,  for  the  loan  of  a  (lorfe,  or  the  loan  of  a  fum  of  mo^ 
ney :  but  a  reafonable  equivalent  fbr  the  temporary  inconve^ 
nicnce,  which  the  owner  may  feel  by  the  want  of  it,  and  for 
the  hflzard  of  his  lofing  it  entirely,  is  not  more  immoral  ia 
one  cafe  than  it  is  in  the  other.  Indeed  the  abfolute  prohW 
bition  of  lending  upon  any^  even  moderate  intereft,  intro- 
duces  the  very  inconvenience  which  it  feems  meant  to  re- 
medy.  The  ncceflity  of  individuals  will  make  borrowing 
unavoidaUe.  Without  fome  profit  allowed  by  law,  there 
wiU  be  but  few  knders :  and  thofe  principally  bad  men,  who 
will  break  through  the  law,  and  take  a  profit ;  and  then  will 
endeavour  to  indemnify  themfelves  from  the  danger  of  the 
penaltyj   by  makjng  that  profit  exorbitant*     A  capital  dif- 
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tinftion  muft  thercfore  bc  made  bctwcen  a  moderate  and  exor- 
bltant  proiit ;  to  the  former  of  which  we  ufually  give  the  naine 
of  intcrcft,  to  thc  latter  the  truly  odious  appellation  of  ufury : 
the  former  is  neceflary  in  every  civil  ftate,  if  it  wcrc  but  to  cx- 
clude  the  latter,  which  ought  ncver  to  bc  tolerated  in  any  wcU- 
regulated  fociety.  For,  as  the  whole  of  this  mattcr  is  wcll  fum« 
med  up  by  GrotiUsS  **if  the  compcnfation  allowed  by  law  does 
•*  not  cxcced  the  proportion  of  the  hazard  run,or  the  want  fclt, 
•*  by  the  loan,  it'8  allowance  is  neithcr  repugnant  to  the  rc- 
•*  vealcd  nor  the  natural  law  :  but  if  it  excceds  thofc  bounds^ 
*<  it  is  then  opprefrivc  ufury  j  and  though  the  municipal  laws 
•*  may  give  it  impunity,  they  never  can  make  it  juft/* 

We  fee,  that  thc  exorbitance  or  moderation  of  intcrcft,  for 
moncy  lcnt,  dcpcnds  upon  two  circumftanccs ;  thc  inconvcni- 
cnce  of  parting  with  it  for  the  prefent,  and  the  hazard  ofloGng 
it  cntircly.    The  inconveniencc  to  individual  lcndcrs  can  ne« 
ver  be  cftimatcd  by  laws ;  the  rate  therefore  of  gcncral  inte- 
rcft  muft  depcnd  upon  thc  ufual  or  general  inconvcnicncc* 
This  refuhs  cntirely  from  the  quantity  of  fpccie  or  current 
money  in  the  kingdom  :  for,  the  more  fpccie  there  is  circu- 
latiug  in  any  nation,  the  grcater  fuperfluity  there  will  bc,  bc- 
yond  what  is  neceflary  to  carry  on  the  bufinefs  of  exchange 
and  thc  common  concerns  of  life.     In  cvcry  nation  or  public 
community,  there  i^  a  ccrtain  quantity  of  money  thus  neccfla- 
ry  ;  which  a  perfon  well  flcilled  in  political  arithmctic  might 
perhaps  calculate  as  exaftly,  as  a  private  banker  can  the  dc- 
mand  for  running  cafli  in  his  own  fliop  :  all  above  this  ne- 
ceflary  quantity  may  be  fpared,  or  lent,  without  much  incon- 
vcnience  to  the  refpeaive  lenders ;  and  the  greater  this  n»- 
tional  fuperfluity  is,  the  more  numcrous  will  be  the  lcndcrs,  and 
thc  lowcr  ought  the  rate  of  thc  national  intcrcft  to  be :  but 
where  there  is  not  enough  circulating  cafh,  or  barely  cnough, 
to  anfwcr  the  ordinary  ufes  of  the  public,  intereft  will  be 
proportionably  high  ;  for  lcndcrs  will  bc  but  few,  as  fcw  caa 
fubmic  to  tlie  inconvcKiience  of  lending. 

S  dej,  b»  &  f.  /.  2*  C.  12.  ^.  22« 
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So  alfo  the  hazard  of  an  entire  lofs  has  It^s  weight  in  the 
regulation  of  intcreft :  hence,  the  bctter  the  fecurity,  thc  lovrer 
will  the  intcr^Il  be  ^  the  rate  of  interefl  being  generally  in  a 
compound  ratio,  formed  out  of  the  inconvenicncej  and  the 
hazard.  And  as,  if  there  were  no  inconvenience,  there  ihould 
be  no  intereft  but  what  is  equivalent  to  the  hazard,  fo,  if  there 
were  no  hazard,  there  ought  to  be  no  intereft,  fave  only  what 
arifes  from  the  mere  inconvenience  of  lending.  Thus,  if  the 
quantity  of  fpecie  in  a  nation  be  fuch,  that  the  general  incon- 
venience  of  lending  for  a  year  is  computed  to  amount  to  thret 
per  cent :  a  man  that  has  money  by  him  will  perhaps  lend  it 
upon  good  perfonal  fecurity  at  five  per  cent.  allowing  two 
for  the  hazard  run ;  he  will  lend  it  upon  landed  fecurity  or 
mortgage  at  four  per  centm  the  hazard  being  proportionably 
lefs ;  but  he  will  lend  it  to  the  ftate,  on  the.maintenance  of 
which  all  his  propcrty  depends,  at  threeper  cent,  the  hazard 
being  none  at  all. 

BuT  fometlmes  the  hazard  may  be  greater,  than  the  rate 
of  intereft  allowed  by  law  will  compenfate.  And  this  gives 
rife  to  the  praftice  of,  i.  Bottomry,  or  refpondentia.  2.  Po- 
licics  of  infurancc.     3.  Annuities  upon  lives.  ■ 

And  firft,  bottomry  (which  originally  arofe  from  pcrmit- 
ting  the  mafter  of  a  fliip,  in  a  foreign  country,  to  fa^pothe-» 
cate  the  fliip  in  order  to  raife  money  to  refit)  is  in  the  na- 
ture  of  a  mortgage  of  a  fliip ;  when  the  owner  takes  up  money 
to  enable  him  to  carry  on  his  voyage,  and  pledges  the  keel  or 
bottom  of  the  fliip  (partem  pro  toto)  as  a  fecurity  for  the  repay- 
ment.  In  which  cafe  it  is  underftood,  that  if  the  fliip  bc 
loft,  the  lcnd^r  lofes  alfo  his  whole  moncy  j  but,  if  it  retums 
in  fafety,  then  he  fliall  reccive  back  his  principal,  and  alfo 
the  premium  or  intereft  agreed  upon,  however  it  may  exqee4 
thc  legal  rate  pf  intereft.  And  this  is  allowed  to  be  a  vali^. 
contra£l:  in  all  trading  nations,  for  the  benefit  of  commerce, 
andby  reafon  of  the  extraordinary  hazard  run  by  the  lender  **, 
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And  In  this  cafe  the  {hip  and  tackle,  if  brought  home,-  are 
bnfwerable  (as  wel!  as  the  pcrfon  of  thc  borrowcr)  for  thc 
knoney  lent.    But  if  the  loan  is  not  upon  dic  veflel,  but  upon 
the  goods  and  merchandize,  which  muft  neceilarily  be  fold 
of  cxchanged  in  the  courfe  of  the  vopge,  then  only  the  bor- 
vower,  perfonally»  is  bound  to  anfwer  the  contraA;  who 
therefbne  in  this  cafe  is  faid  to  take  up  money  at  refpondmtia. 
Thefe  terms  are  alfo  applied  to  contra£ls  for  the  repayment 
of  money  borrowed,  noton  the  fhip  and  goods  onlyj  but  on 
the  mere  hazard  of  the  voyage  itfelf ;  when  a  man  lends  a 
nercfaant  looo/.  to  be  employed  in  abeneficial  tradc^  wit& 
ipondifion  to  be  repaid  with  extraordinar^  intereft,  in  cafe  fuc& 
8  voyagc  be  fafely  pcrformed  * :  which  kind  of  agreement  is 
femetimes  called  foenus  nauticum,  and  fometimes  ujura  mari^ 
Vmau     But  as  this  gave  an  opening  for  ufurious  and  gamxng 
contradiSj  efpccially  upon  long  voyages,  it  was  ena£led  by  the 
ftatute  19  Gco.  II.  c.  37.  that  all  monies  lent  on  bottomry 
or  at  refpondentia^  on  vcircls  bound  to  or  from  the  £aft  Indies, 
{hall  be  exprefsly  Icnt  only  upon  the  (hip  or  upon  thc  mer* 
chandize ;  that  the  lender  fhall  have  the  benefit  of  falvage  ^i 
and  that  If  the  borrower  hath  not  an  intereft  in  the  fliip^  or  in 
&e  efiFeAs  onboard  equal  to  the  value  of  the  fum  borrowed| 
he  fhall  be  refponfible  to  the  lender  for  fo  much  of  the  prin- 
cipal  asrhath  not  been  kid  out,  with  legal  intereft,  and  all  other 
^hargesy  though  the  fkkg  aad  mesehandize  be  tatally  loft. 

'  SecomxilYj  a  policy  of  infurance  is  a  contra£t  between  A 
and  B)  that^  upon  A's  paying  a  premium  equivalent  to  the 
hazard  run,  B  will  inderanify  or  ihfure  him  againft  a  parti^ 
Cular  event.  ,  This  is  founded  upon  one  of  the  fame  princi- 
ples  as  the  do£):rine  of  intereft  upon  loana»  that  of  hazard  ; 
6ut  not  that  of  inconvcnience.  For  if  I  infure  a.  fliip  to  thc 
Levant)  and  back  again,  ztjive  per  cent ;  here  I  calculate  tEe 
chance  that  flie  performs  her  voyage  to  be  twenty  to  one 
agamft  hcr  being  loft  :  and^  if  flie  be  loft,  Ilofe  100  f.  and 
get  5/.  Npw  this  is  much  tlie  fame  as  if  I  lend  the  merchant 
whofe  wholc  fbrtunes  are  embarked  in  thisveflel,  100/.  at 

.  i  »  SU;  17,  k  Sce  Vol.  I.  page  294. 
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ihe  rate  o£  trgU  per  etnt*    Fof  by  a  loan  I  ihould  be  imine* 
diately  out  of  pofirefEon  of  my  money,  the  inconvenience  of 
which  we  have  fuppofed  equal  to  threepercent :  if  therefore 
I  had'a£tually  lent  him  loo/.  Imuft  have  added  3/.  on 
the  fcore  of  inconvenience,  to  the  5/.  allowed  for  the  hazard^ 
which  together  would  have  made  8/.    But,  a$  upon  an  infu« 
xance,  I  am  never  out  of  poiTeffion  of  my  money  till  the  \ob 
a£kuaUy  happens,  nothing  is  thercin  allowed  upon  the  prin« 
ciple  of  incoavenience,  but  ail  upon  the  principle  of  hazard« 
Thus  too,  in  a  loan^  if  the  chance  of  repayment  depends  up- 
on  the  borrower^s  life^  it  is  frequent  (befides  the  ufual  rate  of 
intereft)  for  the  borrower  to  have  his-  life  infured  till  the  time 
of  repayment  \  for  which  he  is  loaded  with  an  additional  pre« 
xnium,  fuited  tx>  his  age  and  coaftitution.    Thus,  if  Sempro« 
nius  has  only  an  annuity  for  his  lifcj  and  would  borrow  looL 
of  Titius  for  a  year  j  the  inconvenience  and  general  hazard 
of  this  Ioan>  wc  have  feen,  are  equivalent  to  5  /•  which  is 
therefore  the  legal  intereft :  but  there  is  alfo  a  fpecial  hazard 
in  this  cafe  j  for,  if  Sempronius  dies  wlthin  the  year,  Titius 
muft  lofe  the  whole  of  his  loo/.     Suppofe  this  chance  to  be 
as  one  to  ten :  it  will  foUow  that  the  extraordinary  hazard  is 
worth  10/.  more,  and  therefore  that  the  reafonable  rate  of  inte« 
veft  in  this  cafe  v^uld  \i^^etnper  eerU^    But  this  the  law,  to 
avoid  abufes,  wiU  not  permit  to  be  taken:  Sempronius  there* 
fore  gives  Titius  the  lender  only  5  /.  the  legal  intereft  v  but  ap« 
yJlies  tt>  Gaius  an  infurer,  and  gives  him  the  other  10/.  to  in% 
demnify  Titius  againft  the  extraordinary  hazard.   And  in  this 
manner  may  any  extraordinary  or  particular  hazard  be  provid« 
ed  againft,  which  the  eftablifhed  rate  of  intcreft  wiU  not  reach; 
fhat  being  calculated  by  the  ftate  to  anfwer  only  the  ordinary 
and  general  hazard,  together  with  the  lender^s  inconvenience 
in  parting  with  his  fpecie  for  the  time.   But,  in  order  to  pre* 
Tcnt  thefe  infurances  from  beirtg  turned  into  a  mifchievous 
Idnd  of  gaming,  it  is  ena£ted  by  ftatute  14  Geo.  III.  c.  48. 
that  no  infurance  fliaU  be  made  on  lives>  or  on  any  other 
tNtxity  wherein  thc  party  infuTed  hath  no  intereft  5  that  in 
ftU  poUcies  the  name  of  Cuch  ioterefted  party  {haU  be  m^ 
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ferted ;  and  nothing  morc  fliall  be  rccovered  thereon  thanthc 
amount  of  the  intereft  of  the  infured. 

m 

This  doth  not  however  extend  to  marine  iftfurances,  which 
were  provided  for  by  a  prior  law  of  their  own.     The  leam- 
ing  rclatxng  to  thefe  infuranccs  hath  of  late  years  been  greatly 
improved  by  a  feries  of  judicial  decifions  5  which  have  now 
«ftabliihed  the  lawinfuch  a  variety  of  cafes,  that  (if  well  and 
judiciouily  collefted)  they  would  form  a  vcry  completc  title 
in  a  code  of  commercial  jurifprudence  :  but,  being  fcninded 
ton  cquitablc  prinqiples,  which  chicfly  refult  from  the  fpecial 
circumftancesof  the  cafe,  it  is  not  eafyto  reduce  them  to  afty 
gcncral  heads  in  mere  elementary  inftitutes.      Thus  much 
however  may  be  faid  ;  that,  bcing  contrafts,  the  vcry  eflcnce 
ef  which  confifts  in  obferving  the  pureft  good  faith  and  inte- 
grity,  they  are  vacated  by  any  thc  leaft  fiiadow  of  firaud  or 
vndue  concealment :  and,  on  the  other  hand,  being  much  for 
the  benefit  and  extenfion  of  tradc,  by  diftributing  the  lofs  or 
gain  among  a  number  of  adventurers,  thcyare  greatly  cncou- 
raged  and  protefted  both  by  common  law  and  ads  of  parKa- 
lAcnt.     But  as  a  praftice  had  obtained  of  infuring  large  fums 
without  having  any  property  on  board,  which  were  called  in- 
furances,  intereft  or  m  interejii  and  alfo  of  infuring  the  fame 
goods  feveral  times  over ;   both  of  which  were  a  fpecies  of 
gaming,  without  any  advantage  to  commerce,  and  were  deno- 
minated  ivageringY^iAt^x  it  is  therefore  enafted  bythe  ftatute 
19  Geo.  II.  c.  37.  that  all  infurances,  intercft  or  no  intercft, 
or  without  farther  proof  of  intereft  than  thc  policy  itfelf,  or  by 
way  of  gaming  or  wagering,  or  -without  benefit  of  falvage  to 
the  infurer,  (all  which  had  the  famepernicious  tendency)  fliall 
bc  totally  null  and  void,  except  upon  privateers,  or  upon  fliij^ 
or  merchandize  from  the  Spanifti  and  Portugucfe  dominions, 
for  reafons  fufliciently  obvious;    and  that  no  re*aflurance 
fhall  be.  lawful,  except  the  former  infurer  fliall  be  infolvent, 
a  bankrupt,  or  dcad ;  and  laftly  that,  in  the  £aft  India  trade 
the  lender  of  money  on  bottomry,  or  at  refpondentiay  fliaU 
fllone  have  a  right  to  be  infured  for  tbe  money  lent,  and  the 
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borrbwer  (hall  (in  cafe  of  a  lors)  recovcr  no  more  upon  mj 
infurance  than  the  furplus  of  his  property,  above  the  valuc  of 
his  bottomry  or  rrfpondentia  bond. 

Thirdly,  the  praftice  of  purchafing  annutftes  for  lives  at 
a  certain  price  or  premium,  inftead  of  advancing  the  famc 
fum  on  an  ordinary  loan,  arifes  ufually  from  the  inability  of 
the  borrower  to  give  the  lender  a  permanent  fecurity  for  the 
return  of  the  money  borrowed,  at  any  one  period  bf  time» 
He  therefore  itipulates  (iri  effeft)  to  repay  annually,  during 
his  life,  fome  part  of  the  inoney  borrowed;  together  with  legal 
intereft  for  fo  much  of  the  principal  as  annually  remains.  un- 
paid,  and  an  additional  compenfation  for  the  extraordinary 
faaeard  run,of  lofing  that  principal  intirely  by  the  contingency 
of  tlie  borrower^s  death :  all  which  confiderations,  being  cal- 
culated  and  blended  together,  will  conftitute  the' juft  propor«* 
tion  or  qmntum  of  the  annuity  which  ought  to  be  granted. 
The  real  valuc  of  that  eontingency  muft  depend  oh  the  age^ 
conftitution,  fituation,  and  couduft  of  the  borrower ;  and 
therefore  the  price  of  fuch  aimuities  cannot  witlu3ut  thc 
utmoft  difficulty  be  reduced  to  any  general  rules.  So  that 
if,  by  the  terms  of  the  contraft,  the  Iender's  principal  is  bona 
Jide  (and  not  colourably  *)  put  in  jeopardy,  no  inequality  o£ 
price  will  make  it  an  ufurious  bargain  ;  though,  under  fome 
circumftances  of  impofition^  it  may  be  relieved  againft  in 
equity.  To  throw.  however  fome  check  upon  iroprovident' 
tranfadiions  of  this  kind,  which  are  ufually  carried  on  with 
great  privacy,  the  ftatute  1 7  Geo.  III.  q.  26.  has  diredled, 
that  upon  the  fale  of  any  life  annuity  of  more  than  the  value 
of  ten  pounds  per  annum  (unlefs  on  a  fufficient  pledge  of 
lands  in  fee  fimple  or  ftock  in  the  public  funJs)  the  true  con- 
iideration,  which  fhall  be  in  money  only,  fliall  be  fct  forth 
and  defcribed  in  the  fecurity  itfelf ;  and  a  mcmorial  of  thc 
date  of  the  fccurity,  of  the  names  of  the  parties,  cejliiy  que 
trujlsy  cejluy  que  vies,  and  witnefles,  and  of  the  confideration 
money,  fliall  within  twenty  days  after  it^s  execution  be  in- 
rolled  in  the  court  of  chancery ;  clfe  the  fecurity  ftiall  be  nuU 
and  void :  and,  in  cafe  of  collufive  prafl:icearefpe6liDg  the  con- 
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fideration»  the  court,  in  which  any  a&ion  is  hrought  or  J^^^^" 
ment  obtained  upon  fuch  collufive  fecurity,  may  order  the  fame 
to  be  cancelledi  and  the  judgment  (if  any)  to  be  vacated  :  anl 
alfo  all  contradis  for  the  purchafe  of  annuities  from  infants 
ihall  remain  utterly  void,  and  be  incapable  of  confirmatioB 
after  fuch  infants  arrive  to  the  age  of  maturity.  £ut  to  xe- 
tum  to  the  do^rine  of  conmion  intereft  on  loans : 

XJpoN  the  two  principles  of  inconvenience  and   !»• 
sard»  compared  together,  difiecent  nations  have  at  diSer- 
ent  times  eftabliihed  difierent  rates  jof  intereft.     The  JBLo- 
«nans  at  one  time  allowed  eenujimae^  tme  per  eenU  monAif 
m  twelve  per  certt.  per  annum^    to  be  taken  for  conu&oa 
Joans  ;    but  Juftinian  '^   reduced  it  to  trientes^   or    one 
third  of  the  as  or  tentefimae^   that  is»  fiur  per  cents   bnt 
;dl0wed  higher  intereft  to  be  taken  of  merchants^   bo- 
jcaufe  there  the  hazard  was  greater.     So  too  Grotius  in- 

ai  Cad»  4«  %7.*  26.    Aov«  33»  34,  not  only  for  underftandmg  tbe  cWiliana» 

35.«—  A  ftort  explicatioB  of  thefe  but  alfo  the  more  daffical  writen,  who 

tBnm»  «nd  of  the  dmfion  of  tbe  Ro-  peqwoiaUy  reftr  to  this  diftribvtioa* 

aaa  m>  wlll  be  ufefal  to  the  ftude&t»  Thua  Hoxace,  ad  Pifuus,  325* 

Rcmani  fueri  imigu  rmimbiu  aflcm 

Difcunt  in  partu  centum  JiJtuere,    Dicat 

FiTms  Mini,  fi  de  qoinconce  rtmta  ^ 

Uncia,  qnidfMperaf  fouratJixtgtf  triens:  wa^ 

Rem  peteris  fervfre  taam  /^  redk  uncia»  quidft  f 

Seais» 

It  is  therefore  to  be  obferved,  thatt  'n  cording  to  tbe  rdation  thejr  bore  to  thif 

calculattng  the  rate  of  intereft,  the  Ro-  ccntefimal  ufury,   or  ufurae  etffes  s   fer 

inans  divided  the  principal  fum  inio  an  the  fe?eral  muhiplea  of  tbe  ufteiae,  or 

bundred  parts ;  one  of  whid»  they  al-  duodecinMl  ports  of  tbe  as^  were  known 

lowed  to  be  taJcen  monthly  :    and  this»  by  difierent  names  according  to   their 

which  was  the  higheft  rate  of  intereft  difierent  combinations ;   fextans,  fua^ 

pennitted,  tlwy  caUed  ufurae  eentvfimae,  drans,  trienSf  quinamXf  Jeuns^  fepttmatf 

«mounting  yearly  to  twdve   per  cent,  hes^  dodranSf  dextansy  deunXp  containinf 

Now  as  the  as,  or  Roman  pound,  was  refpefHvelyy  2, 3,4, 5,  6, 7,  8,9,  lOy  xj, 

commonly  ufed  to  exprefs  any  integral  unciae  er  duodecimal  parts  of  an  asm 

fum,  and  was  dmhi^\t  into  twelve  pazts  (Ff.  a8.  5,  50.  ^.  a.     Gravin*  orig* 

or  une''aet  therefore  thefetwdve  monthly  jur.  cni,  U  2.  §«47.)   Tbis  being  pre- 

payments  or  unciae  were  held  to  amount  mifed,   the  following  table  wiU  clearly 

«nnaally  to  one  pound,  or  as  ufurar\us\  exhibit  «t  once  tfae  fubdlvifions  of  tbe 

and  fo  tbe  ufurae  ajfts  were  fynonymous  ««.  and  the  denominadons  of  tiie  rai^ 

to  the  ufwae  centejimae.     Aod  all  lower  ofincereft* 
rates  of  intereft  wexe  denominated  ac« 

UrvitAt. 


fionus  118  %  diatin  Hollsnd  the  rate  of  intereft  was  then  eight 
ftr  ctnt^  in  common  loans^  but  twelve  to  merchaRts.  And 
lord  iBacon  was  defirous  tA  introducing  a  firailar  policy  in 
England*:  but  our  liaw  eftabliihes  one  jftandard  for  all  alike^ 
wfaere  thc  pl6(%e  of  iecunty  idelf  is  not  put  in  jeopardy;  left» 
itnderthegeneralpretence  of  vagueandindetcrminatehazardS) 
a  door  fhould  be  opened  to  fraud  and  ufurjr :  leaving  fpecific 
hazards  tD  be  ptovided  againft  :by  fpecifxc  infurancea^  by  an* 
nuittes  forlives,  or  by  loans  upon  re^mdentia^  or  bottomry. 
fiut4i8  to  tfae  rate  of  iegai  intereft,  it  has  varied  and  decreafed 
for  twohundred  years  paft»  according  as  the  quantity  of  fpecie 
in  the  kingdom  has  increafed'by  acceiBons  of  trade^  the  intro- 
du&ionof  paper crodk^ and otfier oircumftances.  The  ftatute 
37  Hen.  VIII*  c.  9.  confined  intereft  to  Xsxiper  cent.  and  fd 
did  the  ftaftute  13  Eliz.  c.  8.  But  as,  through  the  encourage^ 
ments^tven  in  hor  reign  to  commerce,  the  nation  grew  more 
wealthy,  fo  under  her  fucccflbr  the  ftatute  ai  Jac.  I^  c.  ly* 
reduced  it  to  eight  per  cent ;  as  did  the  ftatute  i^a  Car.  II. 
c.  13.  to  fix :  and  laftly  by  the  ftatute  la  Ann.  ft.  2.  c.  i5* 
it  was  brought  down  tcfiYe  per  cent,  yearly»  which  is  now  the 
extremity  of  legal  intereft  that  can  be  taken.  But  yet^  if  a 
contra£t  which  carries  intereft  be  madc  in  a  foreign  coun- 
try,  Qurxrourts  will  direft  thepayment  of  intereftaccording 
tothe  law  of  that  country  in  which  the  contra£t  was  made-'. 

■ 
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Thus  Irifh,  American,  Turkifh,  and  lodian  intereft,  have 
been  allowed  in  our  courts  to  the  amount  of  even  twehre 
per  cent :  for  the  moderation  or  exoibitance  of  intercft  de- 
pends  upon  local  circumftances ;  and  the  refufal  to  inforce 
fuch  contrads  would  put  a  ftop  to  all  foreign  trade*  And, 
by  ftatute  14  Geo.  IIL  c.  79.  all  mortgages  and  other  fe^ 
curities  upon  eftates>  or  other  property  in  Ireland  or  the 
plantations,  bearing  intereft  not  exceeding  fix  per  4xni.  fliall 
be  legal  \  though  executed  in  the  kingdom  of  Great  Britain^ 
unlefs  thc  money  lent  fliall  be  known  at  the  time  to  exceed 
the  value  of  the  thing  in  pledge ;  in  which  cafe  alfo^  ta 
prevent  ufurious  contra^ls  at  home  under  colour  of  fucbi 
foreign  fecurities,  the  borrower  fliaU  forfeit  treble  the  fum 
fo  borrowed,  ,  . 

4.  The  laJJ:  general  fpecies  6f  contrafts,  which  I  have 
to  mention,  is  that  of  deht ;  whereby  a  chofe  in  acixon,  or 
right  to  a  certain  fum  of  money,  is  mutually  acquired  and 
loft  \  This  may  be  the  counterpart  of,  and  arife  fromy 
any  of  tlie  other  fpecies  of  contra<^s.  As,  in  cafe  of  a 
fale,  where  the  price  is  not  paid  in  ready  moncy,  the  ven* 
dee  becomes  indebted  to  the  vendor  for  the  fum  agreed  on  v 
and  the  vendor  has  a  property  in  this  pricc,  as  a  chofe  in 
a£tion,  by  means  of  this  contra£l  of  debt.  In  bailmenr, 
if  the  bailee  lofes  or  detains  a  fum  of  money  bailed  to  him 
for  any  fpecial  purpofe,  he  becomes  indebted  to  the  bailor 
in  the  fame  numerical  fum,  upon  his  implied  contra£l,  that 
he  fliould  execute  the  truft  repofed  in  him,  or  repay  the 
money  to  the  bailor.  Upon  hiring  or  borrowing,  the  hirer 
or  borrower,  at  the  fame  time  that  he  acquires  a  property 
in  the  thing  lent,  may  alfo  become  indebted  to  the  lender> 
upon  his  contraft  to  reftore  the  money  borrowed,  to  pay 
the  price  ox  premium  of  the  loan,  the  hire  of  ihe  horfe^ 
or  the  like.  Any  contra£l  in  fliort  whereby  a  determinatc 
fum  of  money  becomes  due  to  any  perfon,  and  is  not  paid 
but  remains  in  aclion  mcrely,  is  a  contra£t  of  debt.  And, 
taken  in  this  light,  it  comprehends  a  great  variety  of  acqutfi* 

4  F.  N.  B.  119« 
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tk>n  I  being  urually  divtcied  iiito  debts  of  ncori^  debts  V^' 
mI^  aad  dcbtt  h^ftrttpU  coutxsta. 

A  DEBT  pf  Tfcord  is  a  fum  of  monef,  which  aj^^e^f $  <xx 
bp  duc  by  thc  evidenqe  pf  a  court  of  record.  Thus,  when 
^ny  ijpecific  fum  is  adjudg.ed  to  be  du<;  from  the  defeodtnt 
to  the  pUintiff,  on  w  aftion  or  fuit  at  Uw ;  this  is  a  con« 
tra£l  of  tbe  bigheft  naturci  being  eftabUlbed  by  the  fentence 
cf  a  court  of  j  udicature*  Debts  uppin  recogni^aiice  are  alfb  a 
fum  of  money,  recognieed  or  acknowlegad  to  be  due  to  the 
crown  or  a  fybjeftj  in  die  prefence  of  fome  court  or  magtf- 
trate;  with  a  condition  that  fuch  acknowlegement  fliall  be 
void  upon  the  appearance  of  thfs  party,  his  good  behaviour, 
tpr  the  like :  and  thefe,  together  wkh  ftatutes  jtnerchant  and 
ftatutes  ftaple»  {5V,  if  forfeited  by  n<Ki-p^rformance  of  the 
condition»  are  alfo  raoked  among  this  &ft  and  principal  ciafe 
of  debts»  vis.  debts  of  record  \  fince  the  contnStf  on  whick 
they  are  founded,  is  witnefled  by  the  higheft  kind  of  evidence, 
viz,  by  matter  of  record. 

Debts  hjfpecioltj^  or  fpccial  contraft,  are  fuch  Mdiercby 
R  fum  of  money  becomes,  or  is  acknowleged  to  be,  due  by 
deed  or  inftrument  under  feal.    Such  as  by  deed  of  covenant^ 
by  deed  of  fale,  by  leafe  referving  rent,  or  by  bond  or  obli- 
gation :  which  laft  we  took  occafion  to  explain  in  the  twen-> 
tieth  chapter  of  the  prefent  book ;  and  then  {hewed  that  it  is 
a  creation  or  acknowlegement  of  a  debt  from  the  obligor  to 
the  obligee,  unlefs  the  obligor  performs  a  condition  there- 
unto  ufually  annexed,  as  the  paymentiof  rent  or  money  bor- 
xowed,  the  obfervance  of  a  covenant,  and  the  like ;  on  fai^ 
lure  of  which  tbe  bond  becomes  forfeited  and  the  debt  be- 
comes  due  in  law.    Thefe  are  looked  upon  as  the  next  clafs 
of  debts  after  thofe  of  record,  being  confirmed  by  fpecial 
cvidence,  underfeaL 

Debts  hj  fimple  cofdraSi  are  fuch,  where  the  contraA 
upon  which  the  obligation  arifes  is  neither  afcertained  by 
matter  of  rccord,  nor  yet  by  deed  or  fpecial  inftjrument,  but 
by  mere  oral  evidencc,  the  moft  fimple  of  any ;  or  by  notes 
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unfealed,  which  are  capable  of  a  xnore  eafy  proof,  and  (there- 
fore  only)  better,  than  a  verbal  promife,     It  is  cafy  to  fca 
into  what  a  vaft  variety  of  obligations  this  laft  clafs  may  bc 
branched  out,  through  thc  numerous  contra£ts  for  money, 
which  are  not  only  expreffed  by  thc  parties,  but  virtuaDy 
implied  in  law.     Some  of  thefe  we  havc  already  occafionalTy 
hinted  at ;  and  thc  reft,  to  avoid  repetition,  muft  be  refcrrcd 
to  thofe  particular  heads  in  the  third  book  of  thefe  commen- 
taries,  where  the  breach  of.fuch  contrafts  will  be  confidcred. 
I  fhall  only  obferve  at  prefent,  that  by  the  ftatute  29  Car.  IL 
c.  3.  no  executor  or  adminiftrator  ihall  be  charged  upon  any 
fpecial  promife  to  anfwer  damages  out  of  his  own  eftate,  and 
no  pcrfon  fliall  be  charged  upon  any  promife  to  anfwer  for 
the  debt  or  dcfault  of  another,  or  upon  any  agreement  in 
confideration  of  marriage,  or  upon  any  contracl  or  fale  of 
any  real  eftate,  or  upon  any»agreement  that  is  not  to  be  per- 
formcd  within  one  year  from  the  making  j  unlefs  the  agrce- 
ment  6v  fomc  memorandum  thereof  be  in  writing,  and  Ggned 
by  thc  party  himfelf  or  by  his  authority. 

BuT  therc  is  one  fpecies  of  debts  upoh  Cmple  contraft, 
which,  being  a  tranfa£lion  now  introduced  into  all  forts  of 
civil  life,  under  the  name  of  paper  credity  deferves  a  more 
particular  regard.  Thefe  are  debts  by  bills  of  exchangCy  an4 
j>rDt?nJJary  fwtcs. 

A  BiLL  of  exchange  is  afccurity,  originally  inventcd  among 
merchants  in  difFerent  countries,  for  the  more  cafy  remittance 
of  money  from  the  one  to  the  otlier,  which  has  fince  fpread 
itfclf  into  almoft  all  pecuniary  tranfacbions.     It  is  an  opc» 

'  letter  of  requeft  from  one  man  to  another,  defiring  him  to 
pay  a  fum  named  therein  to  a  third  perfon  on  his  account ; 
by  which  means  a  man  at  the  moft  diftant  part  of  thc  world 
may  have  money  remitted  to  him  from  any  trading  country. 
If  A  lives  in  Jamaica,  and  owes  B  who  lives  in  England 
1000/,  now  if  C  be  going  from  England  to  Jamaica,  hc 
may  pay  B  this  1 000  /,  and  take  a  bill  of  cxchangc  drawn  by 
B  in  England  upon  A  in  Jamaica,  and  receive  it  when  hc 
comcs  thithcr.  Thus  does  B  receive  Iiis  debt,  at  any  diftance 

•  of  place,  by  tranaferring  it  to  Ci  who  carrics  ovcr  his  money 

in 
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in  pajper  credit,  without  dahger  of  robbery  oi*  lofs.  This 
method  is  faid  to  have  been  brought  into  generai  ufe  by  the 
Jews  and  Lombards»  when  banifhed  for  their  ufury  and  othef 
vices ;  in  order  the  more  eafily  to  draw  their  effe^s  out  of 
France  and  England,  into  thofe  countries  in  which  they  had 
cholen  to  refide.  But  the  invention  of  it  was  a  little  earlier: 
for  the  Jews  were  baniihed  out  of  Guienne  in  12875  and  out» 
of  England  in  1290  ^ ;  and  in  1236  the  ufe  of  paper  credit 
was  introduced  into  the  Mogul  empire  in  China '.  In  com- 
mon  fpeech  fuch  a  bill  is  frequently  called  a  drafif  but  a 
bU/  ofixchange  \%  the  more  legal  as  well  as  mercantile  expT^f*- 
iion.  The  perfon  however,  who  writes  this  letter,  is  called 
in  law  the  drawer^  and  he  to  whom  it  is  wrxtten  the  drawee  : 
and  the  tliird  perfon,  or  negotiator,  to  whom  it  is  payable 
(whether  fpecially  named^  or  the  bearer  generally)  is  called 
the  payee* 

These  bills  afe  €\^^x foreigfiy  or  inlafid;  foreigny  whcri 
drawn  by  a  merchant  refiding  abroad  upon  his  correfpondent 
in  England,  or  vice  verfas  and  inlandy  when  botKthe  drawer 
and  the  drawee  refide  within  the  kingdom.  Formerly  foreign 
bills  of  exchange  were  much  more  regarded  in  the  eye  of  the 
law  than  inland  ones,  as  being  thought  of  more  public  con-» 
cem  in  the  advancement  of  trade  and  commerce.  But  noW 
by  two  ftatutes,  the  one  9  &  lo  W.  III.  c.  17.  the  othet 
3  &  4  Ann.  c.  9.  inland  bills  of  exchange  are  put  upon  the 
fame  footing  as  foreign  ones ;  what  was  the  law  and  cuftom 
of  merchants  with  regard  to  the  one,  and  taken  nptice  of 
merely  as  fuch ',  being  by  thofe  ftatutes  exprefely  enaded 
with  regard  to  the  o^er.  So  that  now  there  is  not  in  law 
any  manner  of  difFerence  between  them. 

Promissory  notcs,  or  notes  of  hand,  are  a  plain  and  di- 
reft  engagement  in  writing,  to  pay  a  fum  fpecified  at  thc 
time  therein  limited  to  a  perfon  therein  named,  or  fometime$ 
to  his  order,  or  often  to  the  bearer  at  large.  Thefe  alfo  by 
the  fame  ftatute  3  &  4  Ann.  c.  9.  are  made  aflignable  and 
indorfable  in  like  manner  as  bills  of  exchange.  But,  by 
ftatute  15  Geo.  III.  c.  51.    all  promiflbry  or  other  notes, 

t  2  Catte.  Hift.  Engl.  103.  106.    .         t  i  RoU.  Abr.  6. 
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billi  of  cKchange)  dnifb»  and  nndertaking»    in  wwidng, 
being  ilegotiaUe  or  tmnsferaUei  for  the  paymeht  of  lefii  chan 
twenty  fliiUings»  are  dedared  to  be  nuU  and  roid :  and  it 
h  made  penal  to  utter  or  ptibixfli  any  iUcfa  i  thej  being 
deemed  prejudicial  to  trade  and  pnblic  credtt.  And  by  1 7  Occ^« 
UL  c.  30.    aU  fuch  notes»  biUd>  draft»>  and  underts^ksfigs, 
to  the  amount  of  twentf  IhUUngSj  and  kfs  than  fiTe  poitadfl^ 
aa^e  fubje£led  to  many  ofterregiihtions  and  formaHdes  $  the 
omilEon  of  any  one  c^  which  tacates  the  fecurity^  and  is  po^ 
nal  to  him  that  iitters  k  (r). 

The  payeci  we  may  obfcrve^  ei flier  of  a  biU  of  edcchange 
ot  promiflbry  note>  has  clearly  a  property  tefted  in  him  (not 
indeed  in  pollef&on  but  in  a^ion)  by  the  exprrfs  contra£l  of 
&e  drawer  in  the  cafe  oF  a  ptomiflbry  noie,  and^  in  tfae  cafe 
ef  a  biH  of  exchange,  by  fais  implied  contrad^  Hnz.  that^ 
provided  the  drawee  does  not  pay  the  biU,  the  drawer  wiU : 
for  whieh  reafon  it  is  afual|  in  biUs  of  exchange,  to  exprei» 
diat  the  value  thereof  hath  beeii  received  by  the  dra^r  "  )  in 
Oldef  to  {hew  the  confideration^  upon  which  the  impHed 
€ontra£l  of  repayment  arifes.  And  this  propertyy  fo  yefted» 
may  be  transferred  and  alligned  from  the  payee  to  any  other 
man ;  contrdry  to  the  general  rule  of  the  common  law,  that 
iio  chofe  in  a£iton  is  aflignable :  which  affignment  is  the  life 
df  paper  ciedit.  It  may  therefore  be  of  fome  ufe^  to  mention 
a  few  of  the  principal  incidents  attending  this  transfer  or 
affignment,  in  order  to  make  it  regulary  and  diereby  to  charge 
the  drawer  with  the  payment  of  the  debt  to  other  perfons 
than  thofe  with  whom  he  originaUy  contraded. 

In  the  firft  place  then  the  payte>  or  perfon  to  whom  or 
whofe  order  fuch  biU  of  exchange  or  promiflbry  note  is  piiy« 
able,  may  by  indorfement»  or  writiog  his  name  in  dorfi  or 
on  the  back  of  it,  aflign  over  his  whole  property  to  the 
bearer^  or  elfe  to  another  perfon  by  name>  either  of  whom  is 
then  caUed  the  indorfee  \  and  he  may  aflign  the  lame  to 

*  Strt.  II 12. 
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(r>  [By  the  ftatute  of  23  Geo.  3.  c.  49.  explained  and  amended 
by  flatute  24  Geo.  3.  feflT.  i.  c.  7.  bilis  of  exchange»  promiirory 
notes  or  other  noces»  drafts  or  orders  under  50/,  are  to  pay  a 
fiamp  duty  of  6  d»  and,  if  50/»  or  itpvirards,  to  pay  1 1.] 
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«nothery  ani  fo  on  iu  h^huium.  And  a  pxomiflbry  i^, 
payable  to  A  or  ieariTy  is  negotiable  without  any  indorfe" 
mair,  and  pajrment  ihereof  may  be  demanded  by  any  bear» 
of  it  V.  But,  in  cafe  of  a  bill  of  exchange»  the  payee,  or 
the  indorfee^  (whethcr  it  be  a  general  or  particular  indoife- 
ment)  is  to  go  to  the  drawee,  and  oSex  his  bill  for  acceptance^ 
which*  acceptauce  (fo  as  to  charge  the  drawer  with  cofts) 
•  muft  be  in  writing,  undcr  or  on  the  back  of  the  bilU  If  the 
drawee  accepts  the  biU,  either  vcrbally  or  in  writing  ^,  hc 
then  makes  himfelf  liable  to  pay  it  \  this  being  now  a  con* 
tra£):  on  his  fide,  grounded  on  an  acknowlegement  that  the 
drawer  has  efiedis  in  his  hands,  or  at  leaft  credit  fufEcient  to 
warrant  the  payment,  If  the  drawee  refufes  to  accept  tho 
bill,  and  it  be  of  the  value  of  20  /,  or  upw^ards,  and  exprefled 
to  befor  valuc  received,  the  payee  or  indorfee  mayprotcft  it 
for  non-acceptatice :  which  proteft  muft  be  made  in  writing^ 
under  a  copy  of  fuch  bill  of  exchange,  by  fomc  notary 
public ;  or,  if  no  fuch  notary  be  rifidcnt  in  the  place,  tlicn 
by  any  other  fubftantial  inhabitant  in  the  prefence  of  two 
credibie  witneflesi  and  notice  of  fuch  proteft  muft,  within 
fourteen  days  after,  bc  given  to  the  drawer. 

BuT»  in  cafc  fuch  bill  be  aecepted  by  the  drawee,  ani 
after  acceptance  hc  fails  or  Tefufes  to  pay  it  within  three  days 
after  it  becomes  due,  (which  thrce  days  aic  called  days  of 
gracc)  the  payce  or  indorfec  is  then  to  get  it  protcfted  for 
mn-^paymintf  in  the  fame  manncr,  and  by  the  fame  perfons 
who  are  to  proteft  it  in  cafe  of  non-acceptancc,  and  fuch 
proteft  muft  aUb  bc  notified,  wlthin  fourteen  days  after,  to 
thc  drawer,  And  hc,  on  producing  fuch  protcft,  either  of 
non*acceptance  or  non-payment,  is  bound  to  make  good  to 
the  payee,  or  indorfec,  not  ohly  the  amount  of  thc  faid  bills, 
(which  hc  is  bound  to  do  within  a  rcafonable  timc  after  non« 
paymcnt,  without  any  proteft,  by  thc  rules  of  thc  common  ^ 
law  ')  but  alfo  intereft  and  ali  chargeS|  to  bc  computcd  from 
thc  timc  of  making  fuch  protcft*  But  if  no  proteft  be  made 
or  notified  to  thc  drawer,  and  any  damage  accrues  by  fuch 

V  »  Show.  13  5.^Graat  t.  Viughan.        ^  Stra.  1000. 
T.  4  G«o.  IIU  B,  R«  ^  Lord  Raym.  993. 
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neglea,  it  fliall  fall  on  the  holder  of  the  biU.      The  bill, 
when  refufed,  muft  bo  demanded  of  the  drawer  as  ibon  as 
conveniently  may  bcT  for  though,  when  one  draws  a  bilj  of 
exchange,  he  fubje£^s  himfelf  to  the  payment,  if  the  peribn 
on  whom  it  is  drawn  refufes  either  to  accept  or  pay,  yct  that 
18  with  this  limitation,  that  if  the  bill  be  not  paid,  when  due, 
the  perfon  to  whom  it  is  payable  fhall  in  convenient  time  give 
thc  drawer  notice  thereof ;  for  otherwife  the  law  will  imply 
it  paid :  Gnce  it  would  be  prejudicial  to  commerce,  if  a  biil 
might  rife  up  to  charge  the  drawer  at  any  diftance  of  time  $ 
when  in  the  mcan  time  all  reckonings  and  accounts  may  be 
ndjufted  bctwcen  the  drawer  and  the  drawec  ^. 

If  the  bill  be  ai^  indorfed  bill)  and  the  indorfee  cannot  get 
the  drawee  to  difcharge  it,  he  may  call  upon  either  the  drawer 
or the  indorfcr^or  if  the  bill  has  bcen  negociated  through  many 
handsf,  upon  any  of  the  indorfers  \  for  each  indorfer  is  a 
warrantor  for  the  payment  of  jhe  bill,  which  is  f|requcntly 
taken  in  payment  as  much  (or  more)  upon  the  credit  of  thc 
indorfer,  as  of  (he  drawer.  And  if  fuch  indorfer,  fo  called 
upon,  has  the  names  of  one  or  more  indorfers  prior  to  his 
own,  to  cach  of  whom  he  is  properly  an  indorfee,  he  is  alfo 
tt  liberty  to  catl  upon  any  of  them  to  make  him  fatisfadHon  ; 
and  fo  upwards.  But  the  firft  indorfer  has  nobody  to  refort 
tq,  but  the  drawer  only. 

What  has  been  faid  pf  bills  of  ei^change  is  ^pplicable  alfo 
to  promiflbry  notes,  thaf:  are  indorfed  over,  and  negociated 
from  one  h^nd  to  another :  only  that,  in  this  cafe,  as  there 
is  no  drawec,  thcre  cap  be  no  prpteft  for  non-acceptance  5  or 
(ather,  the  law  ponfidersf  a  promiflbry  npte  in  the  light  of  a 
bill  drawn  by  a  man  upon  hinifelf,  and  accepted  at  the  time 
pf  drawing.  And,  in  cafe  of  non-payment  by  the  drawer,  the 
feveral  indorfees  of  a  promiflbry  note  have  the  fame  remedyi 
93  upon  bills  of  exchange,  againft  the  prior  indorfers. 

y  Salkj,  127, 
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CHAPTER     THE     TH  IRT  Y  -  FIRST. 


OF    TITLE    BY    BANKRUPTCY. 


THE  pTCceding  chapter  having  treated  pretty  largely 
of  the  acquhition  of  perfonal  property  by  feveral 
commercial  methods,  we  from  thence  fliall  be  eafily  led  to 
takc  into  our  prefent  confideration  a  tenth  method  of  tranC- 
ferring  property,  vvrliich  is  that  of 

X.  Bankruptcy  ;  a  titlc  which  we  before  lightly  touch-> 
ed  upon  ^,  fo  far  as  it  related  to  the  transfer  of  the  real  ef- 
tate  of  the  bankrupt.  At  prefent  we  are  to  treat  of  it  more 
minutely,  as  it  principally  relates  to  the  difpofition  of  chat- 
tels,  in  which  the  property  of  perfons  concemed  in  trade 
more  ufually  confifts,  than  in  lands  or  tenements.  Let  us 
therefore  firft  of  all  confider,  i.  Who  may  become  a  bankrupt: 
2.  What  a^s  make  a  bankrupt :  3.  The  proceedings  on  a 
commiffion  of  bankrupt :  and,  4.  In  what  manner  an  eftate  in 
gbods  and  chattels  may  be  transferred  by  bankruptcy. 

I.  Who  may  become  a  bankrupt.  A  bankrupt  was  be- 
fore  **  defined  to  be  "  a  trader,  who  fecretes  himfelf,  or  does 
'*  certain  other  adJs,  tending  to  defraud  his  creditors."  Hc 
was  formerly  confidered  merely  in  the  light  of  a  criminal  or 
ofFender  ^'j  and  in  this  fpirit  we  are  told  by  fir  Edward  Coke  ^^ 
that  we  have  fetched  as  well  the  name,  as  the  wickednefs, 

a  SeepageaS^.  c  Sut.  i  Jac.  I.  c.  15.  §.  17. 

^  Itid^  d  4.  Inft.  277. 

Q  g  4  of 
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of  bankrupts  from  foreign  nations  '•    But  at  preficnt  the  la 
of  bankruptcjr  are  confidered  as  laws  calcuiated  for  the  benefit 
of  trade,  and  founded  on  the  principles  of  humanity  as  well 
as  juftice  j  and  to  that  end  they  confer  fome  priyileges,  not 
only  on  the  creditors,  but  alfo  on  the  bankrupt  or  debtor 
himfelf.     On  the  creditors ;  by  compelling  the  bankrupt  to 
give  up  all  his  effeds  to  their  ufe,  without  any  frdudulent 
concealment :  on  the  debtor }  by  exempting  him  from  the 
rigor  of  the  general  hw,  whereby  his  perfoil  mi^f  be  ce&- 
fined  at  tlie  difcretion  of  his  creditor,  though  in  rcality  he 
has  nothing  to  fatisfy  the  debt :  whereas  the  hiw  of  bank* 
ruptSy  taking  into  confideration  the  fudden  and  unavoidable 
accidents  to  which  men  in  trade  are  liable,  has  given  them 
the  liberty  of  their  perfons,  and  fome  pecuniary  emc^ments» 
upon  condition  they  furrender  up  their  whole  eftate  to  be  cfi* 
vided  amdng  their  creditors. 

In  this  rcfpe£k  our  legiflature  feems  to  have  ^ttendcd  td  the 
example  of  the  Roman  law.  I  mean  not  the  tcrrible  law  of 
the  twelve  tables ;  whcreby  thc  creditors  might  cut  thc 
debtor^s  body  into  pieces,  and  each  of  them  take  his  pro- 
portionable  (nare :  if  indeed  that  law,  df  dehitore  in  partes 
fecando^  is  to  bc  underftood  in  fo  vcry  butcherly  a  light  \  which 
many  lcamed  men  havc  with  reafon  doubted '.  Nor  do  1 
mean  thofe  lefs  inhuman  laws  (if  they  may  be  called  fo,  as 
their  meaning  is  indifputably  certain)  of  imprifoning  the 
debtor's  perfon  in  chains ;  fubjefting  him  to  ftripes  and  hard 
labour^  at  the  mercy  of  his  rigid  creditor ;  and  fometimes 
felling  him,  his  wiie^  and  children^  to  perpetual  foreign  fla« 
very  trans  Tiherim  » :  an  oppredion,  which  produced  fo  many 

«  The  word  icfclf  iii  derived  from  the  firft  £ngli(k  ftacvte  concerning  ^113  or* 

W3rd  ta.tcus  or  barquet  which  fignifies  fence,  34  Hen.  VIII.  c.  4.  **  a^ainft 

the  tabie   or  counter  of   a  tndcfman  <<  fach  perfons  as  do  make  bankrupf,** 

(Dufiefne.  I.  969.)  and  ruptust  broken;  is  t  literal  tranflation  of  che  French  idi- 

denoting  thereby  one  whofe  ihop  or  plac^  om»  ^uifint  kanque  nute»  . 

of  trade  is  brokcn  and  gone  \   though  f  Tajlor.  Comment,  tn  X..  decemvjral» 

othert  rather  choore  to  adopt  the  word  Bynkerfli.  Ohferv,  Jur,!,  i.  Heinecc. 

reuttf  whicl^  in  French  /ignifies  a  trace  Anttq,  IIL  30«  4. 

or  track,  and  teil  us  that  a  bankrupt  is  S  In  Pegu  and  the  adjacent  cottntries 

ooe  wbo  hath  removed  his  banque,  leaY-  In  Eafl  lodia,  the  cteditor  is  entitied  to 

ing  but  a  trnce  behind.     (4  Inft.  177.)  difpofe  of  the  debtor  himfeif,  and  like. 

Aod  it  is  obfeivable  that  che  ticic  of  the  wife  of  his  wife  and  cbildreo  5  inibmtich 

tbat 


^ 


popular  infiirreAkflMy  and  -feceffion»  to  the  momfacer.  '  But 
I  xaean  cbe  bw  of  ^{^(^^,  introduced  by  the  chriftian  empe- 
ron }  whereb]r>  if  a  debtor  rfi/if^,  or  yielded  up  all  his  for-* 
tune  to  his  creditors,  be  was  fecured  from  being  dragged  to 
a  gaoly  ••  omm  quoque  carforali  eruciatu  femoto  ^*."  For,  as  thc 
emperor  juftly  obfervcs  *,  •*  inhumamim  erat  fpoliatum  fortunit 
**  fids  tnfoHdum  danmarin^*  Thu8  far  was  juft  and  reafon* 
able :  but,  as  the  departing  from  one  extreme  is  apt  to  pro« 
duce  it^s  oppofite,  we  find  it  afterwards  ena£ted  ^,  that  if  the 
debtOT  by  any  unforefeen  accident  was  reduced  to  low  cir« 
cumftances,  and  ^OM\A,fwar  that  he  had  not  fufficient  left 
to  pay  his  debtSj  he  fliould  not  be  compelled  to  cede  or  give 
up  even  that  which  he  had  in  his  pofleflion  :  a  law,  which 
under  a  falfe  notion  of  humanity,  feems  to  be  fertile  of  per- 
juryi  injuftice,  and  abfurdity. 

Thb  laws  of  England,  more  wifely,  have  fteered  in  die 
middle  between  both  extremes :  providing  at  once  againft 
the  inhumanity  of  the  creditor,  who  is  not  fufiered  to  con«* 
fine  an  honeft  banknipt  after  his  effe£ls  are  delivered  up  \  and 
at  the  fame.time  taking  care  that  all  his  juft  debts  fliall  be 
paid,  fo  far  as  the  efTefts  will  extend*  But  ftill  they  are 
cautious  of  encouraging  prodigality  and  extravagance  by  this 
indulgence  to  debtors  \  and  therefore  they  allow  the  benefit 
of  the  laws  of  bankruptcy  to  none  but  a£lual  traders  s  fince 
that  fet  of  men  are,  generally  fpeaking,  the  only  perfons  li- 
able  to  accidental  lofles,  and  to  an  inability  of  paying  their 
debts,  without  any  fault  of  their  own»  If  perfons  in  ofher 
fituations  of  life  run  in  debt  without  the  power  of  payment, 
they  muft  take  the  confequences  of  their  own  indifcretion^ 
cten  though  they  meet  with  fudden  accidents  that  may  reduce 
their  fortunes :  for  the  law  holds  it  to  be  an  unjuftifiable 
pra£^ice,  for  any  perfon  but  a  trader  to  encumber  himfelf 
with  dcbts  of  any  confiderable  value.    If  a  gentleman,  or 

tha*  he  may  CYcn  violate  with  irop«nity  ^  Cid»  7.  Ji»  per  tttf 

the  chaftity  of  the  deI>tor*s  wife  t  but  i  Jnft»  4«  6.  40. 

then,byfodoing,thedebtisunderftoodtD  ^  Xiov»  135«  ^•.X* 

bedjfchsr^ed.  (Mod.Ua.HiIl.Tu.xz8.)  . 

one 
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one  in  aliberal  profeffion,  at  the  time  of  contra£ling  his  debtSy 
has  a  fufficient  f und  to  pay  them>  the  delay  of  payment  is  a 
fpecies  of  difhonefty,  and  a  temporary  injuftice  to  his  credxtor: 
and  ify  at  fuch  time,  he  has  no  fufficient  fund^  the  diihoneftj' 
and  injuftice  is  the  greater.     He  cannot  therefore  iTHirmury 
]f  he  fufFcrs  the  puniftiment  which  he  has  voluntarily  drawn 
npon  himfelf.     But  in  mercantile  tranfadions  the  cafe  is  far 
otherwife.    Trade  cannot  be  carried  on  without  mutual  crc- 
dit  on  both  fides  :  the  contrafling  of  debts  is  therefore  hcre 
not  oniy  juftifiable,  but  neceflary.     And  if  by  accidental  ca* 
lamities,  as'by  the  lofs  of  a  ihip  in  a  tempeft»  the  failure  of 
brother  traders»  or  by  the  non-payment  of  perfons  out  of  trade, 
at  merchant  or  trader  becomes  incapable  of  difcharging  his 
Qwn  debts,  it  is  his  misfortune  and  not  his  fault.     To  the 
misfortunes  therefore  of  debtors^  the  law  has  given  a  com- 
pallionate  remedy,  but  denied  it  to  their  faults  :  fincey  at  thc 
famc  dme  that  it  provides  for  the  fecurity  of  commerce,   by 
cna£Hng  that  every  confiderable  trader  may  be  declared  a 
bonkrnpt,  for  the  bencfit  of  his  creditors  as  well  as  himfelfy 
it  has  alfo  (to  difcourage  extravagance)  declared,  that  no  one 
ihall  be  capable  of  being  made  a  bankrupt,  but  only  a  trader  ; 
nor  capable  of  rccciving  thc  full  bencfit  of  the  ftatutes,  bift 
only  an  viduftriotts  traden 

The  fiirft  ftatute  made  conceming  any  Englifli  banknipts, 
vas  34  Hen.  VIII.  c.  4.  when  trade  began  firft  to  be  propcrly 
cultivated  in  England  :  which  has  been  almoft  totally  altered 
by  ftatute  13  Eliz.  c.  7.  whereby  bankruptcy  is  confined  to 
fuch  perfons  only  as  have  ufed  the  trade  of  tnercbandizey  in 
grofs  or  by  retail,  by  way  of  bargaining,  exchange»  re- 
change,  bartering,  chevifance  ^,  or  otherwife  \  or  Yiscvcfought 
their  living  by  buying  and  felUng.  And  by  ftatute  2i  Jac.  L 
c.  19.  perfons  ufing  the  trade  or  profeffion  of  Tifcrivenery  re-t 
Cpiving  other  mens  monies  and  eftates  into  their  truft  and 
cuftody,are  alfo  made  liable  to  the  ftatutes  of  bankruptcy :  and 
the  bencfits,  as  wcll  as  the  penal  parts  of  thc  law,  are  ei-^ 

1  that  it^  makijig  contrafls.     (Dufrcrne.  II.  569.) 

t^nded 
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tended  as  well  to  aliens  and  denizens  as  to  natural  bom  fuB» 
jeds  \  bcing  intendcd  entirely  for  the  prote£lioitof  trade,  in 
which  aliens  are  often  as  deeply  concerned  as  hatiTes.  By 
"many  fubfequent  ftatutes^  but  laftly  by  ftatute  5  Gco,  IL 
c.  30. «  hankersy  brokers^  and  faEforsy  are  declared  liable  to 
^he  ftatutes  of  bankruptcy  \  and  this  upon  the  fame  reafoa 
that  fcrivcners  are  included  by  tjie  ftatute  of  James  I.  vhu 
for  the  relief  of  their  creditors ;  whom  they  have  otherwife 
more  opportunities  of  defrauding  than  any  other  fet  of  deal* 
ers  :  and  they  are  properly  to  be  looked  upon  as  traders^  fince 
they  make  merchandize  of  money»  in  tbe  fame  manner  ai 
other  merchants  do  of  goods  and  other  moveable  chattels. 
But  by  the  fame  a£l  ",  no  farmer^  grazier,  or  drover,  ihsdl 
(as  fuch)  be  liaUe  to  be  deemed  a  bankrupt :  for»  thougfi 
they  buy  and  fell  com,  and  hay,  and  beafts,  in  the  courfe 
of  hufbandry,  yet  trade  is  not  their  principal^  but  only  x 
collateral,  objed  ;  their  chief  concem  being  to  manure  and 
till  the  ground,  and  make  the  beft  advantage  of  it's  prpduce. 
And,  beiides,  the  fubje£iing  them  to  the  laws  of  bankniptcy 
might  be  a  means  of  defeating  their  landlords  of  the  fecurity 
which  the  law  has  given  them  above  all  others,  for  tbe  pay- 
ment  of  their  refcrved  rents :  wherefore  alfo,  upon  a  fimilar 
reafon,  a  receiver  oftbe  king^s  taxes  is  not  capable  %  as  fuch^ 
of  being  a  bankrupt ;  left  the  king  fliould  be  defeated  of  thofe 
cxtenfive  remedies  againft  his  debtors,  which  are  put  into 
his  hands  by  the  prerpgative.  By  the  fame  ftatute  ',  no  per-* 
fon  fiiall  have  a  commiflion  of  bankmpt  awarded  againft 
him,  unlefs  at  the  petition  of  fome  one  creditor,  to  whom 
he  owes  109/5  or  of  twoy  to  whom  he  is  indebted  150/}  or 
of  more,  to  whpm  all  together  he  is  indebted  200/.  For  the 
hw  does  not  look  upon  perfons,  whofe  debts  amount  to  lefs» 
to  be  traders  confiderable  enough,  either  to  enjoy  the  bene&t 
of  the  ftatute  themfelves,  or  to  entitle  the  creditors,  for  the 
benefit  of  public  commerce,  to  demand  the  diftribution  of 
lixeir  cfFeds. 

n  §.  ^o.  ^  §.  23. 
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fiold,  that  buying  only,  or  (SiUiQg  mly»  wiU  not  qualify  ^ 
man  to  bc  a  iKinkrupt }  but  it  muft  W  botk  buyiiig  and  £eIL- 
ing,  and  alfo  getting  a  livelyhoQd  by  it*    As^  by  cxercifin^ 
the  ealling  of  a  merchant,  a  grocer»  a  mercerj  or,  in  osc 
gmteial  word^  a  cbapmany  who  is  one  that  buys  and  fells  any 
thing.     But  no  handicraft  occupation  (where  nothing  is 
bought  and  fbld,  and  where  tberefore  an  extenfivc  creditj  for 
the  ftock  in  trade,  i$  not  neceflary  to  be  had)  will  make  a  maa 
k  regular  bankrupt ;  as  that  of  a  hufl>andman,  a  gardenery  and 
thc  like,  who  are  paid  for  their  work  and  labour  \    Alfo  as 
tnn-*keeper  cannot,  as  fuch,  be  a  bankrupt ' :  for  his  gain  or 
livelyhood  does  not  arife  from  buying  and  telling  in  die  way 
of  merchandize,  but  greatly  from  the  ufe  of  his  rooms  and 
furniture,  his  attendance  and  the  like  :  and  though  he  m^y 
buy  com  and  vxduals,  to  feli  again  at  a  profit,  yet  that  no 
more  makes  him  a  trader,  than  a  fchoolmaftcr  or  other  periibii 
1$,  that  keeps  a  boarding  houfe,  and  makes  confiderable  gainc 
by  buying  and  ielling  what  he  fpends  in  the  houfe  i  and  fuch 
a  one  is  clearly  not  within  the  ftatutes  *.    But  where  perfoo» 
buy  goodsi  and  make  them  up  into  faleable  commodhiea,  ad 
(hoe-makers,  fmiths,  and  thc  iike ;  here,  though  part  of  tho 
gain  is  by  bodily  labour,  and  not  by  buying  and  felling»  ycft 
they  are  within  the  ftatutes  of  bankrupts  ^ :  for  the  labour  i# 
only  in  melioration  of  the  commodityi  and  rendering  it  more 
fit  for  fale.-  • 

Ovx  fii^lc  z£k  of  buying  and  felljng  will  npt  msjce  a^man 
a  trader ;  but  a  repeated  praftice,  and  profit  by  it.  Buying 
and  felluig  bank^ftock,  or  otber  government  iiBcuritie^^  wiU  . 
not  make  a  man  a  bankrupt  \  they  not  bqng  goods»  waieip 
or  merchandize,  wtthio  dbe  intent  of  the  ftatute^  by  whicb 
a  profit  may  bc  fairly  made  \  Netther  wiU  buying  and  felling 
under  particular  reftraintSj  or  for  particular  purpoles ;  aa  if 

H  Crot  Cir.  31.  t  Cro.  Cv.  31.    Skina.  292. 

y  Cro.  Car.  549*    Sktna.  »9x4        <»  a  P.  W"*«  ^oS* 
9  &kimiB  »9X.    3  Mod»  330« 

acom* 
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a  comnuiEoneir  of  the  navy  ufes  to  buy  viduals  (ot  the  fleet» 
and  difpofe  of  the  furplus  and  refufe,  he  is  iK>t  tbereby  mad^ 
a  trader  withm  the  ftatutes  ^«  An  infant,  tfaough  a.tradfi3r» 
^cannot  be  made  a  bankrupt :  for  an  infant  can  owe  nothing 
but  for  neceiTaries ;  and  the  ftatutes  of  bankruptcy  create  ao 
new  debts^  but  only  give  a  fpeedier  and  more  eiie^hial  re* 
medy  for  recovering  fuch  as  were  before  due :  and  no  petfoa 
can  be  made  a  bonkrupt  for  debts,  which  he  is  not  liable  at 
law  to  pay  '•  But  a  feme  covert  in  London,  being  a  fols 
trader  according  to  the  cuftom»  is  liabk  to  a  commiiEon  of 
bankrupt  ^» 

2.  Havu^c  thus  confidered,   who  may,  and  who  may 
Hot  be  made  a  bankrupt,  we  are  to  inquire»  fecondly,  hf 
Ivhat  aBs  a  man  may  become  a  bankrupt.     A  bankrupt  is  a 
^*  trader,  who  fccretes  himfelf,  nor  does  certain  other  iiGtSp 
*  tending  to  defraud  his  creditors."    We  have  hidierto  bee9 
employed  in  explaining  the  former  part  of  this  defcription^ 
**  a  trader ;"  let  us  now  attend  to  the  latter,  <*  who  fecretea 
^  himfelf,  or  does  certain  other  ads,  tending  to  defraud  his 
**  creditors/*    And,  in  general,  whenever  fuch  a  trader^  aa 
is  before  defcribed,  hath  endeavoured  to  avoid  his  creditori^ 
or  evade  their  juft  demands,  this  hath  been  declared  by  thf 
legiflature  to  be  an  a£l:  of  bankruptcy)  upon  which  a  comr 
miiCon  may  be  fued  out.     For  in  this  extr^judicial  method 
of  proceeding,  which  is  allowed  merely  for  the  benefit  of 
commerce,  the  law  is  extremely  watchful  to  deteA  a  man» 
whofe  circumftances  are  declining,  in  the  fiift  iaftancc^  or 
at  leaft  as  early  as  poi&ble  :  that  the  creditors  may  receive  94 
large  a  proportion  of  their  debts  as  may  be ;  and  that  a  maa 
may  not  go  on  wantonly  wafting  his  fubftance^  and  the9 
claim  the  beneiit  of  the  ftatutes,  when  he  has  nothiug  leftt^ 
diftribute. 

To  learn  what  the  particular  ads  of  bankruptcy  06» 
which  render  a  man  a  bankrupt,  we  muft  Confuh  the  fevetal 
ftatutes,  and  the  refolutions  formed  by  the  courts  thereon^ 

w  I  Salk.  I ZQ.     Skinn.  192.  T  Lm  yie  v,  Phifys,  M.  6  Geo.  IIT* 

t  Lord  Kvfm*  443*  B*  R« 

Among 
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tirdy  on  tLe  feireral  (Ututes  of  bankruftcy  i  all  which  I  fliatt 
endeavour  to  blend  togetber,  anddigeft  into  a  conciib  meibop 
dical  orden 

And,  firfty  there  muft  be  ^petstion  to  the  lord  chanceOor 
by  one  creditor  to  the  amount  of  loo/,  or  by  two  to  tfae 
amount  of  150/,  or  by  three  or  more  to  the  amoont  of 
aoo/;   -which  debts  muft  be  prored  by  t^jidawt^x   upoil 
which  he  grants  a  commiffion  to  fuch  difcreet  perfons  as  to 
him  fliall  feem  good,  who  are  then  ftiied  commiflioners  of 
bankrupt  ^    The  petitioners,  to  prevent  malicious  applica^ 
tions,  muft  be  bound  in  a  fecurity  of  200/,   to  make  thc 
party  amends  in  cafe  they  do  not  prove  him  a  bankrupt.   And 
if  on  the  other  hand  they  receive  any  money  or  efie^a  irox9 
the  bankrupt»  as  a  recompenfe  for  fuing  out  the  conuniffion, 
fo  as  to  receive  more  than  their  ratable  dividends  of  the  bant- 
rupfs  eftate,  they  forfeit  not  only  what  they  fhall  have  {o 
received,  but  their  wholc  debt.    Thefe  provifions  are  made» 
as  well  to  fecure  perfons  in  good  credit  from  being  damnified 
by  malicious  petitions,  as  to  prevent  knavifh  combinations 
between  the  creditors  and  bankrupt,  in  order  to  obtain  the 
benefit  of  a  commiffion.     When  the  commiffion  is  awarded 
and  iffiied»  the  commiffioners  are  to  meet,  at  their  own  ex« 
penfej  and  to  take  an  oath  for  the  due  execution  of  their 
(ommiffion,  and  to  be  allowed  a  fum  not  ezceeding  2o/|  per 
dim  each,  at  every  fitting.    And  no  commiffion  of  bankn^ 
{hall  abatCi  or  be  void^  upoa  any  demife  of  the  crown  K 

Wask  the  commiffioners  kave  received  their  commiffion» 
ihey  aK  firft  to  veoetve  proof  of  the  perfon^s  being  a  trader, 
and  having  committed  fome  zSt  of  bankruptcy ;  and  then  to 
declare  him  a  bankrupt^  if  proved  fo ;  and  to  give  notice 
theteof  in  the  gazette,  and  at  the  fame  time  to  appoint  three 
meetings.  At  one  of  thefe  meetings  an  ele£lion  muft  be  made 
of  affignees»  or  perfons  to  whom  the  bankrupt's  eftate  fhall 
be  a{£gned|  and  in  whom  it  ihall  be  vefted  for  the  benefit  of 
the  creditors ;  and  affignees  are  to  be  chofen  by  the  major 

ft  Stat.  5  Geo.  i.  c.  30*  p  Suu  5  Ceo.  2.  c.  30. 

o  3  Sut.  13  £1js.  c.  7« 
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part,  tn  value,  of  the  creditors  who  fliall  then  have  proved 
their  debts  \  but  may  be  originally  appointed  by  the  commif- 
(ioners,  and  afterwards  approved  or  rejeded  by  the  creditors : 
but  no  creditor  fhall  be  admitted  to  vote  in  the  choice  of  af- 
fignees,  whofe  debt  on  the  ballance  of  accounts  does  not 
amount  to  10/.  And  at  the  third  meeting,  at  fartheft,  which 
muft  be  on  the  forty-fecond  day  after  thc  advertifement  in  the 
gazette,  (unlefs  the  time  be  enlarged  by  the  lord  chancellor) 
the  bankrupt,  upon  notice  alfo  pcrfonally  ferved  upon  him  or 
lcft  at  his  ufual  place  of  abode,  muft  furrender  himfelf  perfon- 
ally  to  the  commiflioners;  which  furrender  (if  voluntary)  pro- 
te£^shim  from  all  arrefts  till  his  final  examination  is  paft:  and 
he  muft  thenceforth  in  all  refpe£ts  conform  to  thc  direclions 
of  the  ftatutes  of  bankruptcy  5  or,  in  default  of  either  fur- 
rendcr  or  conformity,  fliallbcguiltyoffelony  withoutbenefit 
of  clergy,  and  fliall  fufFer  death,  and  his  goods  and  eftate  fliall 
be  diftributed  among  his  creditors  \ 

In  cafe  the  bankrupt  abfconds,  or  is  likely  to  run  away,  be- 
tween  the  time  of  the  commiflion  iflued,and  the  laft  day  of  fur- 
render,hemayby  warrant  from  any  judge  or  juftice  of  thepeacc 
be  apprchended  and  committed  to  thecountygaoI,inordertobe 
forthcoming  to  the  commilTioners ;  who  are  alfo  empowered 
immediately  togrant  a  warrantforfeifing  his  goods  and  papers\ 

When  the  bankrupt  appears,  the  commiflioners  are  to  ex- 
amine  him  touching  all  matters  relating  to  histradeandefFefts. 
They  may  alfo  fumxnon  before  them,  and  examine,  the  bank- 
rupt*s  wife  •  and  any  other  perfon  whatfoever,  as  to  all  matters 
relating  to  the  bankrupt's  aiFairs.  And  in  cafe  any  of  them 
fhall  refufe  to  anfwer,  or  fhall  not  anfwer  fully,  to  any  lawful 
queftion,  or  fhall  refufe  to  fubfcribe  fuch  their  examination, 
the  commiffioners  may  commit  them  to  prifon  without  bail, 
till  they  fubmit  themfelves  and  make  and  fign  a  fuU  anfwer ; 
the  commifTioners  fpecifying  in  their  warrant  of  commitment 
the  queftion  fo  refufed  to  be  anfwered.  And  any  gaoler,  pcr- 
mitting  fuch  perfon  to  efcape,  or  go  out  of  prifon,  fhall  for- 
fcit  500  /.  to  the  creditors '. 

q  Stat.^^Ceo.  II.  c.  36.  *  Stat.  21  Jac.  I.  c.  19. 

r  Ibid.  t  Sttt.  5  Gco.  II.  c.  30, 
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Tkb  bankrupt,  upon  this  examination,  is  boond  apon  paxa 
of  death  to  make  a  fkill  difcovery  of  all  his  eflate  and  c€k€ts^ 
as  well  in  cxpe£lancy  as  pofTeiTion,  and  how  he  has  diipofed 
of  the  feme ;  together  with  all  books  and  writings  relatxng 
thereto :  and  is  to  deliver  up  all  in  hb  own  power  to  the  com^ 
miffioners ',  (except  the  necedary  apparel  of  himfelf>  his  wife^ 
and  his  children)  or,  in  cafe  he  conceals  or  embezzles  any 
efFe£ts  to  the  amount  of  20/.  or  withholds  any  books  or  writ- 
ings,  with  intent  to  defraud  his  creditors,  hefhall  be  guiJty  of 
felony  without  benefit  of  clergy ;  and  his  goods  and  eflate  fhall 
be  divided  among  his  creditors  ".    And  unlefs  it  fhaii  appear» 
that  hisinability  to  pay  his  debts  arofe  from  fome  cafiial  lo£s, 
he  may,  upon  convi£lion  by  indidmcnt  of  fuch  grofs  mifcon- 
duft  and  negligence,  be  fet  upon  the  pillory  for  two  hours, 
and  have  one  of  his  ears  nailed  to  tlie  (ame  and  cut  ofFv. 

After  the  time  allowed  to  the  bankrupt  for  (ixch  difcovcry 
is  cxpired,  any  other  perfon  voluntarily  difcovering  any  part  of 
his  eftate,  before  unknown  to  the  affignees,  (hall  be  entitled  to 
Jive  pcr  cent.  out  of  the  efFefts  fo  difcovered,  and  fuch  farther 
reward  as  the  affignees  and  commiDlioners^  (hall  think  proper. 
And  any  truftee  wilfully  concealing  the  eftate.  of  any  bankrupt, 
af ter  the  expiration  of  the  two  and  forty days,  fhali  forfeit  1 00/. 
and  double  the  value  of  the  eftate  concealed,  to  the  creditors''. 

HiTHERTO  every  thing  is  in  favour  of  the  creditors ;  and 
the  law  feems  to  be  pretty  rigid  and  fevere  againft  the  bank- 
rupt-,  but,  in  cafc  he  proves  honeft,  it  makea  him  full  amends^ 
for  all  this  rigor  and  feverity.  For  if  the  bankrupt  hath  madc 
an  ingenuous  difcovery,  (of  the  truth  and  fufficiency  of  which 
there  remains  no  reafon  to  doubt)  and  hath  conformed  in  ali 
points  to  the  dire£lions  of  the  law  5  and  if>  in  confequence 
thereof,  the  creditors,  or  four  parts  in  five  of  them  in  numbei 
and  value,  (but  none  of  them  creditors  for  lefs  than  20/.)  wift 
fign  a  certificate  to  that  purport ;  the  commifEoners  arc  thca 

•I  Stat.  5  Geo.  II.  c»  30.  By  tbe  laws  eflTeds  of  a  bankrapt,  or  £et  up  a  pre. 

ofNaples  allfraiuiulcnt  bankrupts,  par-  tended  debt  to  defraiKi  his  creditotu 

riculariy  fuch  as  do  not  furrender  tbem.  (Mod.  Un.  Hift.  xxviii.  310.) 

fclves  wjthin  four  days,  are  puniihed  ^  Stat.  21  Jac.  I.  c.  19. 

wlih  dcath ;    aifo  all  who  C9nceal  the  *  Sut.  5  Geo*  U.  c.  30«. 
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to  authcnticatc  fucli  ccTtificate  under  their  hands  ahd  feals, 
and  to  tf  anfmit  it  to  the  lord  chancellor  :  and  he,  or  two  of 
the  judges  whom  he  ihall  appoint,  on  oath  m,^de  by  the  bank- 
rupt  that  fuch  certificate  was  obtained  without  fraud,  may 
allow  the  fame  ;  or  difallow  it,  upon  caufe  fliewn  by  any  of 
the  creditors  of  the  bankrupt '. 

If  no  caufe  be  ihewn  to  the  contrary,  thc  ccrtificate  is  al- 
Jowcd  of  courfe ;  and  then  the  bankrupt  is  entitled  to  a  decent 
and  reafonable  allowance  out  of  his  cfFc&s,  for  his  futurc  fup- 
port  and  maintenance,  and  to  put  him  in  a  way  of  honeft  in- 
duftry.  This  allowance  is  alfo  in  proportion  to  his  former 
good  behaviour,  in  the  early  difcovery  of  thc  decline  of  his  af- 
fairs,  and  thcrcby  giving  his  creditors  a  largcr  dividend.  For, 
if  his  cfFe£ls  will  notpay  one  half  of  his  debts,  or  tcn  fhillings 
in  the  pound,*  he  i3  left  to  the  difcretion  of  the  commiffioners 
and  aflignees,  to  have  a  competent  fum  allowed  him,  not  ex- 
ceeding  three  per  cent ;  but  if  thcy  pay  ten  fhillings  in  the 
pound,  hc  is  to  be  allowed  Jive  per  cent ;  if  twclve  fhillings 
and  fix-pcncc,  xhtn  feven  and  a  half  per  cent ;  and  if  fiftcen 
fhillings  in  the  pound,  then  the  bankrupt  fhall  be  allowed  ten 
per  cent :  provided,  that  fuch  allowance  do  not  ip  the  firft  cafe 
cxcced  200/.  in  the  fecond  250/.  and  in  the  third  300/.  y. 

Besides  this  allowancc,  hc  has  alfo  an  indemnity  grantcd 
him,  of  being  frec  and  difcharged  for  cvcr  from  all  dcbts 
bwing  by  him  at  thc  time  he  bccamc  a  bankrupt ;  cvcn  though 
judgment  fhall  have  been  obtained  againft  him,  and  hc  lies 
Jn  prifon  upon  execution  for  fuch  debts;  and,  for  that  among 
othcr  purpofes,  all  proceedings  on  commiffions  of  bankrupt 
arc,  on  petition,  to  be  cntercd  of  rccord,  as  a  perpetual  bar 
againft  aftions  to  be  commenced  on  this  account :  though, 
in  general,  thc  produflion  of  the  certificatc  properly  alkwed 

X  Scat.  5  Geo.  II.  c.  30«,  for  the  maintenance  of  himfelf  and  fa- 

l.Jbld»     By  the  Roman  law  of  cef-  mily.  Si  quid  tnijerktirdme  canja  e\  fuerit 

fion,  if  the  debtor  acqoired  aay  cohfi-  reliSumf   puta  menjlruum  vtl  anauum, 

4erable  property  fubfequent  to  tht  giving  alwientorum  tiQmine,  r.on  ofortet  propter 

up  of  hls  aliy  ic  was  liabie  to  the  demands  hoc  hena  ejus  iterato  venundari :  nec  enim 

oT  his  creditors  (Jpy.  42.  3, 4.)  Butthis  fraudaniuz  cfi  aliniBntii  cottidianis.  (Ihid, 

did  not  extend  to  fuch  allowance  as  W3«  /.6.) 
kfi  10  him  on  thc  fcors  of  cjmpaiTion 
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(hall  be  fufficicnt  eridcncc  of  all  previous  proccedings  *.  Thixs 
thc  bankrupt  becomes  a  clear  man  again  i  and,  by  thc  aflift- 
ance  of  his  allowance  and  his  own  induftry,  may  become  a 
ufef  ul  meniber  of  the  commonwealth :  which  is  the  rather  to 
be  ezpefledy  as  he  cannot  be  entitlcd  to  thefe  benefits^  unle(s 
his  failures  have  been  owing  to  misfortunesj  rather  than  to 
mifconduA  and  extravagance. 

FoE  no  allowance  or  indemnity  fhall  be  given  to  a  bank- 
rupt,  unlcfs  his  certificate  be  figncd  and  allowed,  as  bcfore- 
mentioned  ;    and  alfo,  if  any  creditor  produces  a  fi£^itious 
dcbt,  and  the  bankrupt  does  not  make  difcovcry  of  it,  but 
fufFers  the  fair  crcditors  to  be  impofcd  upon,  he  lofes  all  title 
to  thcfe  advantages  *.    Neither  can  he  claim  them,  i£  hc  has 
given  with  any  of  his  children  above  100/.  for  a  marriage 
portion,  unlcfs  he  had  at  that  timc  fufficient  left  to  pay  all 
his  debts ;  or  if  he  has  loll  at  any  one  time  5  /•  or  in  the 
whole  loo/.  within  a  twelvemonth  before  he  bccame  bank- 
rupt,  by  any  manner  of  g^ming  or  wagering  whatfoever  ;  or, 
within  the  fame  timc  has  loft  to  tlie  value  of  100/.  by  ftock- 
jobbing.     Alfo  to  prevcnt  thc  too  common  pra£^ice  of  fre- 
quent  and  fraudulent  or  carelefs  breaking,  a  mark  is  fet  upon 
fuch  as  have  been  once  cleared  by  a  commiffion  of  banknipt, 
or  havc  compounded  with  their  creditors,  or  have  been  ddi- 
vered  by  an  adl  of  infolvency :   which  is  an  occafional  ad, 
frequently  pafied   by  the  legiflaturc:   whereby  all  perfons 
whatfocvcr,  who  are  cither  in  too  low  a  way  of  dealing  to 
become  bankrupts,  or  not  being  in  a  mcrcantile  ftate  of  life 
are  not  included  within  the  laws  of  bankruptcy,  are  difcharged 
from  all  fuits  and  imprifonment,  upon  delivering  up  all  their 
eftate  and  cfFefts  to  their  creditors  upon  oath,  at  the  feilions 
or  aflizes ;  in  which  cafe  thcir  perjury  or  fraud  is  ufually,  as 
in  cafe  of  bankrupts,  punifticd  with  death.    Perfons  who  havc 
been  once  cleared  by  any  of  theft  methods,  and  afterwards 
bccome  bankrupts  again,  unlefs  they  pay  full  fifteen  fhilHngs 
in  the  pound,  are  only  thereby  indemnified  as  to  thc  confiine- 
mcnt  of  thcir  bodles  5   but  any  future  eftatc  they  ftiall  ac- 
quirc  reniains  liable  to  their  creditors,  excepting  their  necef-    - 

»  Sut.  5  Cco.  II.  c.  30.  •  sut.  24  Gco.  II.  c.  57. 
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faiy  apparel,  houfchold  goods,  and  the  tools  and  implemcnts 
of  their  trades**. 

Thus  much  for  the  proceedings  on  a  commifllon  of  bank* 
rupt,  fo  far  as  they  aiFe£t  the  bankrupt  himfelf  pcrfonalljr. 
Let  us  next  confider, 

4.  How  fuch  proceedings  zfk&  or  transfer  thc  e^ate  and 
property  of  the  bankrupt.  The  mothod  whereby  a  real  eftate^ 
in  lands,  tenements,  and  hcreditaments,  may  be  transferred 
by  bankruptcy)  was  ihewn  under  it's  proper  head  iu  a  former 
chapter  ^.  At  prefent  therefore  we  are  only  to  confider  the 
transfer  of  things  perfonal  by  this  operation  of  law. 

By  virtue  of  the  ftatutes  before-mentioned  ^  all  the  perfonal 
cftate  and  effefts  of  the  bankrupt  are  conCdered  as  vefted,  by 
the  aft  of  bankruptcy,  in  the  future  affignees  of  his  commif- 
fioners,  whether  they  be  goods  in  a£tual  poJJifftoTif  or  debts^ 
contra£):s,  and  other  chofes  in  a&ion ;  and  the  commiffioners 
by  their  warrant  may  caufe  any  houfe  or  tencment  of  the 
bankrupt  to  be  broke  open,  in  order  to  enter  upon  and  feife 
thc  fame.  And  when  the  affignees  are  chofen  or  approved  by 
the  creditors,  the  commiffioners  are  to  affign  every  thing  over 
to  them ;  and  tlie  property  of  every  part  of  the  eftate  is 
-thereby  as  fully  veftcd  in  them,  as  it  was  in  the  bankrupt 
himfclf,  and  they  have  the  fame  remedies  to  recovcr  it  •• 

The  property  vefted  in  the  affignecs  is  the  whole  that  the 
bankrupt  had  in  himfelf,  at  tlie  time  he  committed  the  firft 
a£l  of  bankruptcy,  or  that  has  been  vefted  in  him  fince,  be- 
fore  his  debts  are  fatisfied  or  agreed  for.  Thereforc  it  is  ufu- 
ally  faid,  that  once  a  bankrupt,  and  always  a  bankrupt : 
by  which  is  meant,  that  a  plain  direft  zGt  of  bankruptcy  once 
committed  cannot  be  purged,  or  explained  away,  by  any  fub- 
fequent  conduft:,  as  a  dubious  equivocal  a£t  may  be  ^ ;  but 
that,  if  a  commiffion  is  afterwards  awarded,  the  comxtiiffion 
and  the  property  of  the  affignees  (hall  have  a  relation,  or  rc« 

b  Stat.  5  Geo  II.  c.  30.  «12  Mod.  324. 

c  page»85.  f  Salk.  110. 

A  SuiCf  I  Jac.  !•  c.  X  5^  21  Jac.I.  c.19. 
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itzczctf  bacfc  to  tlkc  fir^  zad  wI^Lial  a^  crf*  iM^iiwptcy  ^. 
hiC^ni^izh  iJiJii  iH  trznLsciic-ni  cf  iLc  rmli^^it  arc  fn?m  thtt 
tinc  aif:l:;tdjr  i:—"  ir.d  rcii,  dihcr  vidi  regard  to  thc  aliea- 
atkro  of  bif  prcpcrrj,  c^  t2^  icccxpt  ot  liis  dcbcs  £nafii  iacii 

ai  arc  pri* j  tj  :-!:;  b-nkrsrtcj;  t-r  thrr 
propertT,  cr  Li»  J:;li:,  lut  ircjr  c-f  rl.e  :'-:ure  — ^^^. 
if  an  cxecurioD  fc  fii-d  :u:,  b  ^  nc:  fir.sJ  ^sd  ciecnrcd  on  tiie 
bankrapt^s  eff-xii  rll!  siier  the  acl  of  bsnkruptcy,   it  is  toJ 
as  againil  thc  ailignces-     Bur  rhc  k':ng  is  not  txmiKi   hr  thii 
fictItiou>  relation,  rcr  is  witLin  tfes  ftatctcs  of  banknipts  'j 
for  if,  aftcr  tJi^  aft  of  bankruptcy  committed  and  before  thc 
aHignircnt  of  Ki  >  cfFects,  an  eitent  iaucs  for  thc  ccbt  of  thc 
crown,  tl.c  gocds  arc  boand  thereby'.     In  Francc  this  doc- 
tr:nc  of  reLtion  is  carried  to  a  very  grcat  iength  ;  for  theic 
cvcry  zSt  of  a  mcrchant,  for  ten  days  prmJatt  to  the  acl  of 
bLnkrupfcy,  is  prcTumed  to  be  fraudulent,  and  is  therefore 
vold  ^.     But  with  U5  the  Liw  flands  upon  a  more  reaibnabJe 
footing  :  for,  as  thefe  acls  of  bankraptcy  may  fomctimes  be 
fccrct  to  all  but  a  few,  and  it  would  be  prejudicial  to  trade  to 
carry  this  notion  to  if  s  utroo(i  length,  it  is  provided  by  fta- 
tutc  19  Geo.II.  c.  32.  that  no  money  paid  by  a  bankrupt  to 
a  honafide  or  real  creditor,  in  a  courfe  of  tradc,  even  after  an 
a£l  of  bankruptcy  done,  fliall  be  liable  to  be  ref undcd.     Nor, 
by  ftatutc  i  Jac.  I.   c.  15.  ftiall  any  debtor  of  a  bankrupt, 
that  pay«  him  his  dcbt,  without  knowing  of  his  bankruptcy, 
bc  liablc  to  account  for  it  again.     The  intention  of  this  rc- 
lative  power  bcing  only  to  reach  fraudulent  tranfaftions,  aiid 
not  to  diilrcfs  the  fair  trader. 

The  afTignccs  may  purfue  any  legal  method  of  recovering 
this  property  fo  vefted  in  them,  by  their  own  authority ;  but 
cannot  commcnce  a  fuit  \\\  equityj  nor  compound  any  debts 
owing  to  the  bankrupt,  nor  refer  any  matters  to  arbitration, 
without  thc  confent  of  thc  creditors,  or  the  major  part  of 
thcm  in  value,  at  a  meeting  to  be  held  in  purfuance  of  notice 
in  thc  gazettc  \ 

R  4  Burr.  32«  k  Sp.  L.  b.  29.  c.  16. 

fc  I  Atk.  a6z.  •  1  Stac,  5  Geo.  IJ.  c.  30. 

*  Vlner.  Abr.  t.  creditorandbankr.io^. 

Wheh 
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When  they  have  got  in  all  the  efFe£ls  they  can  reafonably 
hope  for,  and  reduced  them  to  ready  money,  the  affignees 
muft,  after  four  and  within  twelve  months  aftcr  the  coramif- 
£on  iilued^  give  one  and  twenty  days  notice  to  the  creditors  of 
a  meeting  for  a  dividend  or  diilribution  5  at  which  time  they 
muft  produce  their  accountSi  and  verify  them  uppn  oath,  xf 
required.  And  then  the  commiilioners  fliall  dire£i:  a  dividend 
to  be  made,  at  fo  much  in  the  pound,  to  all  creditors  who  have 
before  proved,  or  ihall  then  prove,  their  dcbts.  This  divi- 
dend  muft  be  made  equally,  and  in  a  ratable  proportion,  to  all 
the  creditors,  according  to  the  quantity  of  their  debts ;  no  re- 
gard  being  had  to  the  quality  of  them.  Mortgages  indeed, 
for  which  the  creditor  has  a  real  fecurity  in  his  own  haiids, 
are  entirely  fafe ;  for  the  commiifion  of  bankrupt  reaches  only 
the  equity  of  redemption  "•  So  are  alfo  perfonal  debts,wherc 
the  creditor  has  a  chattel  in  his  hands,  as  a  pledge  or  pawn  for 
the  payment,  or  has  taken  the  debtor's  lands  or  goods  in  ex- 
ecution.  And,  upon  the  equity  of  the  ftatute  8  Ann.  c.  14« 
{which  direds,  that,  upon  all  executions  of  goods  being  on 
any  premifes  demifed  to  a  tenant,  one  yeai-^s  rent  and  no  more 
Ihall,  if  due,  be  paid  to  the  landlord)  it  Iiath  alfo  been  held^ 
that  under  a  commifTion  of  bankrupt,  which  is  in  the  nature 
of  a  ftatute*execution,  the  landlord  ihall  be  allowed  his  ar- 
rears  of  rent  to  the  fame  amount,  in  preferencc  to  other  cre- 
ditors,  even  tbough  be  bath  negk^ed  to  dijlrein  (/j),  luhile  the 
goods  remained  on  tljepremifes  ;  which  he  is  otherwife  entitled 
to  do  for  his  entire  rent,  be  the  quantum  what  it  may  ", 

m  Finch.  Rep.  466.  a  i  Ack.  103,  104. 

-      —  -  -  - 

(tf)  But  this  was  held  to  be  a  miOake  by  lord  chanccllor  Bathurlt,  \n 
tx partt  Dcvifme,  i^th  January  1776,  whcrc  the  gerteral  queition  was, 
vi'heiher  a  landiord  is  intitled  to  have  a  year''^  rent  paid  him  out  of  the 
elTe^s  of  a  bankrupt  tenant,  fuch  effe^s  having  been  leized  under  the 
commiflion  and  removed  by  the  commiflioners*  me(renger  from  the  de- 
mifed  premifes,  in  refpe^  whereof  the  rent  was  in  arrear.  The  lord 
chancellor  was  clearly  of  opinion,  upon  the  authoriry  of  two  cafes  in 
Atkyns's  Reports,viz.  «"x/tfrfff  Butlcr,  aiFigneeof  Richardfon,  and  txp^rtt 
Plummer,  that  the  landlord  couid  onjy  come  in  as  a  common  creditor. 
That  ihe  paflfage  in  Mr.jufticc  Blackllone'8  Commentaries  (iBlack.^Sj  ) 
was  a  miiiake.  He  iaid,  if  the  iegiilature  had  intended  to  prefer  the 
landiord,  they  would  have  done  fo,  as  they  do  in  ihe  infolvent  -debtors 
«6ls.     (J^id,  alfo  Bradyl  v.  Ball,  i  Brown  Caf.  io  Cbanc.  427.) 

H  h  4  But, 
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But,  otherwife,  judgments  and  recognizances^  (both  wliich 
aredebts  of  recordyand  therefore  at  othertimes  have  a  priority) 
and  alfo  bonds  and  obligations  by  deed  or  fpecial  inftrument» 
(which  are  called  debts  by  fpecialty,  and  are  ufually  the  nezt 
in  order)  thefe  are  all  put  on  a  level  with  debts  by  mere  Gmple 
contra£l,  and  all  fzid  pari  pajfu  ***     Nay,  fo  far  is  this  matter 
carried^  that,  by  the  exprefs  provifion  of  the  ftatutes  ^y  debcs 
not  due  at  the  time  of  the  dividend  made,  as  bonds  or  notes  of 
hand  payable  at  a  future  day  certain,  fhall  bc  proved  and  paid 
cqually  with  the  reft^,  allowing  a  difcount  or  drawback  in  pn>- 
portion.     And  infurances^  and  obligations  upon  bottomrr  Of 
refpondentiay  honajide  made  by  the  bankrupt,  though  forfeited 
after  the  commifiion  is  awarded,  (hall  be  looked  upon  in  the 
fame  light  as  debts  contra£^ed  before  any  a£l  of  bankruptcy  '• 

"WiTHiN  eightecn  months  aftcr  the  commii&on  iilued^  a 
fecond  and  final  dividend  fliall  be  made,  unlefs  ail  the  efte£ls 
were  exhaufted  by  the  firft  •.     And  if  any  furplus  remains, 
after  fcUing  his  eftates  and  paying  every  creditor  his  full  debt^ 
,it  fhall  be  reftored  to  the  bankrupt^     This  is  a  cafe  which 
fometimes  happens  to  men  in  trade,  who  involuntarily,  or  at 
lcaft  unwarily  commit  aftsof  bankruptcy,  by  abfconding  and 
the  like,  while  their  eficdis  are  more  than  fufficient  to  pay 
their  creditors.     And,  if  any  fufpicious  or  malevolent  credi- 
tor  will  take  the  advantage  of  fuch  a£ls,  and  fue  out  a  com- 
miflion,  the  bankrupt  has  no  remedy,  but  muft  quietly  fubmit 
to  the  efic£is  of  his  own  imprudence;  except  that,  upon  fatif- 
f a£l:ion  made  to  all  the  crcditors,  the  commiflion  may  htfuper'- 
feded^.    This  cafe  may  alfo  happen,  when  a  knave  is  defirous 
of  defrauding  his  creditors,  and  is  compelled  by  a  commiflion 
to  do  them  that  juftice,  which  otherwife  he  wanted  to  erade. 
And  therefore,  though  the  ufual  rule  is,  that  all  intercft  on 
debts  carrying  intereft  fliall  ceafe  from  the  time  of  ifluing  dic 
commifllon,  yet,  in  cafe  of  a  furplus  left  after  payment  of 
cvery  debt,  fuch  intereft  ftiall  again  revive,  and  be  chargc^ 
able  on  the  bankrupt  *",  or  his  reprcfentatives- 

o  Stat.  21  Jac.  c.  19.  s  Stat.  5  Geo.  II.  c.  30» 

p  Sut.  7  Geo.  I.  €.31.  t  Stat.  13  Eiic  c  7* 

4  Lord  Raym.  1 549.     Stra.  1211»  ■  2Ch.  Cas.  144« 

V  Sut.  19  Ceo.  II.  c.  32.  w  X  Atk.  244« 


Ch.  32.  ^  T  H I  N  G  s.  489 


CHAPTER    THE    T  H  I  R  T  Y-S  E  C  O  N  D. 

op     TITLE     BY    TESTAMENT, 
AND    ADMINISTRATION. 


THERE  yet  remam  to  be  examined,  in  the  prcfent 
chapter,  two  other  methods  of  acquiring  perfonal 
eftates,  viz,  by  tejlamait  ahd  admintftration,  And  thefe  I 
propofe  to  confider  in  one  and  the  fame  view  ;  they  bemg  in 
their  nature  fo  conne£ked  and  blended  together,  as  makes  it 
impoflible  to  treat  of  them  diilin£lly,  without  manifeft  tauto- 
logy  and  repetition, 

XI,  XII.  Ik  the  purfuit  then  of  this  joint  fubje£b,  I  {haU» 
firft,  inquire  into  the  original  and  antiquity  of  tcilaments  and 
adminiftrations ; '  fliall,  fecondly,  ftiew  who  is  capable  of 
making  a  laft  will  and  teftament ;  ftiall,  thirdly,  confider  the 
nature  of  a  teftament  and  it's  incidents ;  fliall,  fourthly,  ftiew 
what  an  executor  and  adminiftrator  are,  and  how  they  are  to 
be  appointed ;  and,  laftly,  fliali  feleft  fome  few  of  the  general 
heads  of  the  office  and  duty  of  executors  and  adminiftrators. 

■ 

FiRST,  as  to  the  original  of  teftaments  and  adminiftrations. 
We  have  more  than  oncc  obferved,  that  when  property  came 
to  be  vcfted  in  individuals  by  the  right  of  occupancy,  it  be- 
came  neceffary  for  thc  peace  of  fociety,  that  this  occupancy 
fliould  be  continued,  not  only  in  the  prefent  poflelTor,  but  in 
thofe  perfons  to  whom  he  fliould  think  proper  to  transfer  it ; 
which  introduced  the  do£trine  aad  pra£tice  of  alienations, 

giftSj 
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gifts,  and  contraAs.     But  thefe  precautions  woold  be  veiy 
(hort  and  imperfedl,  if  they  werc  confined  to  the  life  ouly  o£ 
the  occupier }  for  then  upon  his  death  all  his  goods  would 
again  bccome  common,  and  create  an  infinite  Tarietj  of 
ftrife  and  confufion.     The  law  of  very  many  focieties  has 
therefore  given  to  the  proprietor  a  right  of  continuing  his 
property  after  his  death,  in  fuch  perfons  as  he  ihall  name  $ 
and^  in  AtitGt  of^fuch  appointment  or  nomination»  or  where 
no  nomination  is  permitted»  the  law  of  every  fociety  has  di« 
re^ied  the  goods  to  be  vefted  in  certain  particular  indiT^ 
duals,  exclufive  of  all  other  perfons  *•     The  former  method 
of  actj[uiring  perfonal  propertyj  according  to  the  exprefs  di« 
re£lions  of  the  deceafed,  we  cali  a  tejtoment :  the  latter,  which 
is  alfo  according  to  the  will  of  thedeceafed,  not  exprefled 
indeed  but  prefumed  by  the  law^,  we  call  in  Englaod  an 
edmmi/iration  i  being  the  fame  which  the  civil  lawyers  term 
n  fuccefilon  ah  inuftatoy  and  which  anfwers  to  the  defcent  or 
snheritance  of  real  eftates. 

Testaments  are  of  vcry  high  antiquity.  We  find  them 
in  ufe  among  the  antient  Hebrews  \  though  I  hardly  think 
thc  example  ufually  given%  of  Abraham'$  complaining' 
that,  unlefs  he  had  fome  children  of  his  body,  his  fteward 
^ezer  of  Damafcus  would  be  his  heir,  is  quite  conclufive  to 
ihew  that  he  had  made  him  fo  by  vnlL  And  indeed  a  leam« 
cd  writer  ^  hfs  adduced  this  very  paflage  to  prove,  that  in  the 
patriarchal  age^  on  failure  of  children  or  kindred,  the  fervants 
born  under  their  mafter^s  roof  fucceeded  to  the  inhentance  aa 
heirs  at  law  [.  But,  (to  omit  what  Eufebius  and  others  have 
related  of  Noah's  teftament,  made  in  writing  and  witnefled 
under  his/ealf  whereby  he  difpofed  of  the  whole  worid^)  I 
apprehend  that  a  much  more  authcntic  inftance  of  the  early 
ufe  of  tcftaments  may  be  found  in  the  facred  writings'*^ 
wherein  Jacob  bequeaths  to  his  fon  Jofeph  a  portion  of  his  in« 


/ 

a  Puif.  L.  of  N.  b.  4.  c.  lo. 
b  IhU.  ^*  4.  c.  I  z . 
c  Barbeyr.  PufF.  4»  xc.  4.  Godolpbi 
Orpb»  Lcg.  I*  !• 
'  Cen.  c«  15, 


c  Taylor*»  elem.  civ.  law«  517, 
f  See  pag.  la. 

%  SelHea.  difucct  Ebr,  c.  24« 
^  Gea.  c,  48, 
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hcritancc  double  to  that  of  his  brethren :  wliich  will  wc  find 
carried  into  execution  many  hundred  years  afterwards,  when 
thp  pofterity  of  Jofeph  were  divided  into  two  diftinft  tribes, 
thofe  of  Ephraim  and  ManalTeh,  and  had  two  feveral  inherit^ 
ances  aflSgned  them  j  whereas  the  defcendants  of  cach  of  thc 
other  patriarchs  formed  only  one  fingle  tribe,  and  had  only 
one  lot  of  inheritance.  Solon  was  the  firft  legiflator  that  in- 
troduced  wills  into  Athens  * }  but  in  many  other  parts  of 
Greece  they  were  totally  difcountenanced  K  In  Rome  they 
were  unknown,  till  the  laws  of  the  twelve  tables  were  com- 
piled,  which  firft  gave  thc  right  of  bequeathing  ^ :  and, 
among  thc  northern  nations,  particularly  araong  the  Ger- 
mans "',  teftaments  wcre  not  received  into  ufe.  And  this  va- 
riety  may  ferve  to  evince,  that  the  right  of  making  wills,  and  . 
difpofing  of  property  after  death,  is  merely  a  creaturc  of  the 
civil  ftatc  "  }  which  has  pcrmitted  it  in  fomc  countries,  and 
denicd  it  in  others  :  and,  even  wherc  it  is  pcrmitted  by  law, 
it  is  fubjefted  to  diiFerent  formalities  and  reftridlions  in  al- 
moft  every  nation  upder  heavcn  \ 

WiTH  us  in  England  this  power  of  bcqueathing  is  co-cval 
with  the  firft  rudiments  of  the  law :  for  wc  have  no  traces  or 
memorials  of  any  time  whcn  it  did  not  cxift.  Mention  is 
made  of  inteftacy,  in  the  old  law  before  the  conqueft,  as 
being  merely  accidental ;  and  the  diftribution  of  the  inteftate's 
cftate,  after  payment  of  thc  Iord's  heriot,  is  then  direfted  to 
go  according  to  the  eftabliflicd  law.  "  Sive  quis  incuria^five 
morte  repentina,  fuerit  intejiattts  mortuus,  dominus  tamen  nul^ 
lam  rerum  fuarum  partem  (praeter  eam  quaejute  debeturbe^ 
«<  reoti  normne)Jibi  ajfumiio.  Verum  pojfejftones  uxoriy  /iberis, 
"  et  cognatione  proximisy  pro  fuo  cuique  jure^  di/lribuantur^J* 
But  we  are  not  to  imagine,  that  this  power  of  bequeathing 
extcnded  originaliy  to  all  a  man'8  pcrfonal  eftate.  On  thc 
contrary,  Glanvil  will  inform  us  *i,  that  by  the  common  law. 


« 


<c 


1  Ptutarcb.  in  vjta  Solon,' 
k  l'ott.  Antiq.  1.  4.  c.  1 5. 
J  Jrft,  a.  22.  1« 
m  Tacit.  demor,  Germl  2X* 
o  Seepag.  13« 


o  Sp.  L.  b.  27.  c.  I.     Vinnius  in 
Inft,  /.  2.  tit,  10. 
V  LJj»  Camt,  G.  68* 
S  /•  2.  c»  5. 
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as  it  ftood  in  thc  rcign  of  Henry  thc  fccond,  a  man's  goods 
wcrc  to  be  dividcd  into  thrcc  cqual  parts  :  of  which  onc  went 
to  his  hcirs  or  lincal  dcfccndants,  anothcr  to  his  wife,    and 
thc  third  was  at  his  own  difpofal :  or,  if  hc  dicd  without  a 
wifc,  hc  nriight  thcn  difpofc  of  onc  moicty,  and  thc  other  went 
to  his  childrcn  5  and  fo  e  converfi^  if  hc  had  no  children  tlic 
wifc  was  cntitlcd  to  onc  moiety,  and  hc  might  bequeath  thc 
othcr  :  but,  if  hc  died  without  eithcr  wife  or  ifliic,  the  whole 
was  at  his  own  difpofal '.     The  fliarcs  of  the  wife  aild  chf  I- 
drcn  werc  called  thcir  reafinahle  parts  j  and  thc  writ  dc  raiio^ 
nabili  parie  bonormn  was  given  to  recovcr  thcm  '. 

This  continucd  to  be  the  law  of  the  land  at  thc  timc  of 
nuigna  caria^  which  provides,  that  thc  king's  debts  fliall  firft 
of  all  bc  lcvicd,  and  thcn  thc  refiduc  of  the  goods  fliall  go  to 
thc  cxccutor  to  perform  thc  will  of  thc  deceafed  :  and,  £f  no- 
thing  be  owing  to  tlie  crown,  "  omma  catalla  cedant  dtfunEio  : 
**  falvis  uxori  ifjius  et  pueris  fuis  rationabilibus'  partibus  fuis^J* 
In  ihc  rcign  of  king  Edward  the  third  this  right  of  thc  wife 
and  children  was  ftill  hcld  to  bc  the  univerfal  or  common 
law  ^  \  though  frequcntly  pleaded  as  the  local  cuftom  of 
Berks,  Devon,  and  othcr  countics  "  :  and  fir  Henry  Finch 
lays  it  down  cxprefsly  *,  in  the  reign  of  Charles  thc  firft,  to 
bc  thc  gencral  law  of  the  land.    But  this  law  is  at  prefent  al- 
tcrcd  by  impcrceptible  dcgrecs,  and  the  deceafed  may  now  by 
will  bcqueath  the  whole  of  his  goods  and  chattels  \  though 
wc  cannot  tracc  out  when  firft  this  alteration  began.     In- 
dccd  fir  Edward  Coke  ^  is  of  opinion,  that  this  ncver  was 

r  BraQon.  /•  !•  c.26.  FleC.  /.2.  ^.57.  marles,  withovt  i^e  had  betweea  tbfin  ; 

•  F.  N.  B.  122*  and  thereapon  ihe  cUimed  the  moiety» 

t  9  Hen.  III.  c.  18.  Somecxceptlons  wcretaken  to  cheplead- 

»  A  widow  brought  an  adtion  of  de-  ings,  and  thc  faftof  ihe  huftand^s  dying 

tmue  againil  hcr  huftand's  executors,  without  iiTue  was  denied  \  but  the  rule 

^uttd cum per  ccpfuetudiRcmtouui  regiii  Att'  of  law,  as  ftatcd  in  the  wrlt,  feenis  to 

^Hae  baClcnus  iijitcitt:m  ct  af^prcbatam,  ux~  have  been  univcrfally  allowed.   (M»  30 

§res  debcnt  tt  JzleKt  a  tLtrporCy  Qjc,  balere  Edic,  IIL  25.)  And  a  fimiiar  cafeoc- 

fuam  rattonahdcm  partcm  honorummaritO'  curs  in  H.  17  Edw,  III.  9. 
rum  fuorum  :  ita  videlicet,  qur^dji  nulios         w  Jleg%  Brev,  14^*     Coi»  Litt-  17^ 
habmrint  Lberoiy  tunc  n:edit.tatcm  \    it^Ji         x  Law;  175. 
hahucrirty  tunc  tertiam partemy  &c  j  and         y  j  laft,  33^ 
that  her  fauiband  dled  worth  zco,ooo 

the 
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the  gcncral  law,  but  only  obtaincd  in  particular  places  by 
fpecial  cudom :  and  to  eftablilh  that  do£brine,  he  relies  on  a 
pafTagc  in  Bradon,  which,  in  truth,  when  compared  with  the 
context,  makes  dire£Uy  againft  his  opinion.  For  Bra£lon  ' 
lays  down  the  do£lrine  of  the  reafonable  part  to  be  the  com- 
mon  law  ;  but  mentions  that  as  a  particular  exception,  which 
fir  Edward  Coke  has  haftily  cited  for  the  general  rule.  Aiid 
Glanvil,  magna  carta,  Fleta,  the  year-books,  Fitzherbert, 
and  Finch,  do  all  agree  with  Bra£ion,  that  this  right  to  the 
pars  ratwaahilis  was  by  the  common  law :  which  alfo  conti- 
nues  to  this  day  to  be  the  general  law  of  our  ilfter  kingdom 
of  Scotland  *.  To  which  we  may  add,  that,  whatever  may 
have  been  the  cuftom  of  later  years  in  many  parts  of  the 
kingdom,  or  however  it  was  introduced  in  derogation  of  the 
old  common  law,  the  antient  method  continued  in  ufe  in  the 
province  of  York,  thc  principality  of  Wales,  aiid  in  the  city 
of  London,  till  very  modem  times  :  when,  in  order  to  favour 
the  power  of  bequeathing,  and  to  reduce  the  whole  kingdoni 
to  the  fame  ftandard,  three  ftatutes  have  been  provided ;  the 
onc  4  &  S  W.  &  M.  c.  2.  explained  by  2  and  3  Ann.  c.  5- 
for  the  province  of  York;  anothcr  7  &  8  W.  IIL  c.  38.  for 
Wales ;  and  a  third,  1 1  Geo.  L  c.  1 8.  for  London  :  where- 
by  it  is  enacled,  that  perfons  within  thofe  diftricts,  and 
liable  to  thofe  cuftoms,  may  (if  they  think  propcr)  dif- 
pofe  of  all  their  perfonal  eftates  by  wiil ;  .and  the  claims  of 
riie  widow,  children,  and  other  relations,  to  the  contrary,  arc 
totally  barred.  Thus  is  the  old  common  law  now  utterlj 
aboliftied  throughout  all  the  kingdom  of  England,  and  a  mi^n 
may  dcvifc  the  whole  of  his  chattcls  as  freely,  as  he  formerly 
could  bifi  third  part  or  moiety.  l\i  difpofmg  of  which,  he 
was  bound  by  the  cuftom  of  many  places  (as  was  ftated  in  a 
former  chapter  ^)  to  remembcr  his  lord  and  the  church,  by 
leaving  thcm  his  two  beft  chattels,  whlch  was  the  original 
i>f  hcriots  and  mortuaries  ;  and  afterwards  he  was  lcft  at  hiu 
jown  libcrty,  to  bequeath  thc  remuinder  as  hc  plcafetL 


«  /.  1.  r,  26.  §.  z.  *»  p^2'  4^6* 
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In  cafe  a  perfon  made  no  difpofition  of  fuch  of  his  goods 
as  were  teftable,  whether  that  were  only  part  or  thc  whoie  of 
them,  he  was,  and  Is,  faid  to  die  inteftate  ;  and  in  fuch  cafes 
it  is  faid,  that  by  thc  old  law  the  king  was  cntitled  to  fcife 
upon  his  goods,  as  thc  parens  pairiaef  and  gcneral  truftec  of 
the  kingdom  ^.     This  prerogative  the  king  continued  to  er- 
crcife  for  fome  time  by  his  own  minifters  of  juftice  ;   and 
probably  in  the  county  court,  wherc  mattcrs  of  all  kinds 
were  determined  :  and  it  was  granted  as  a  franchife  to  manjr 
lords  of  manors,  and  others,  who  have  to  this  day  a  prcfcrip- 
tive  right  to  grant  adminiftration  to  their  inteftatc  tcnants  and 
fuitors,  in  their  own  courts  baron  and  other  courts,  or  to 
have  their  wills  therc  provcd,  in  cafe  they  made  any  difpoii- 
tion  **.     Afterwards  the  crown,  in  favour  of  the  church,  in^ 
vefted  the  prelates  with  this  branch  of  thc  prcrogativC;  whicli 
was  done,  faitli  Perkins  *,  becaufe  it  was  intcndcd  by  thc 
law,  that  fpiritual  men.are  of  bctter  confcience  tlian  laymcn, 
and  that  they  had  more  knowlegc  what  things  would  conduce 
to  thc  benefit  of  the  foul  of  the  deceafed.  The  goods  thercfore 
of  inteftates  were  given  to  the  ordinarj  by  thc  crown  j  and  hc 
might  feife  them,  and  keep  them  without  wafting,  and  alfo 
might  give,  aliene,  or  fell  them  at  his  will,  and  difpofc  of  the 
money  in  pios  ufus  :  and,  if  he  did  othcrwife,  hc  broke  thc 
confidence  which  the  law  repofed  in  him  '.   So  that  propcrly 
the  whole  intereft  and  power,  which  were  granted  to  the  or- 
dinary,   were  only  thofe  of  being  the  king*s  almoncr  within 
his  diocefe  j  in  truft  to  diftributc  thc  inteftate's  goods  in  cha- 
rity  to  thc  poor,  or  in  fuch  fuperftitious  ufes  as  thc  miftaken 
zcal  of  thc  times  had  denominatcd  pious  K     And,  as  he  had 
thus  the  difpofition  of  intcftates'  cffefts,  the  probate  of  wills  of 
courfe  followed :  for  it  was  thought  juft  and  natural,  that  the 
wili  of  thc  dcceafed  ftiould  be  provcd  to  the  fatisfad:ion  of  thc 
prelate,  whofe  right  of  diftributing  his  chattels  for  thc  good 
of  his  foul  was  effe£tually  fuperfedcd  thereby. 

c  ^Kep.  38«  ^  Finch.  Law.  173,  174. 

«1  Wul»  37»  S  Plowd.  277« 
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The  goods  of  the  inteftate  being  thus  vefted  in  the  ordi» 
nary  upon  the  moft  folemn  and  confcientious  truft,  the  reve- ' 
rend  prelates  were  thcrefore  not  accountable  to  any,  but  ta 
God  and  thcmfelves,  for  their  condu£):  **.  But  even  in  Fle- 
ta's  time  it  was  complained  *,  **  quod  ordinariiy  hujufmodi  hona 
•*  nomine  ecclejiae  occupantes^  nullam  velfaltem  indehitam  faciunt 
•'  dijir^tionemr  And  to  what  a  length  of  iniquity  this 
abufe  was  carried,  moft  evidently  appears  from  a  glofs  of  pope 
Innocent  IV  "^,  written  about  thc  ycar  12505  wherein  hc 
lays  it  down  for  eftabliflied  canon  law,  that  *<  in  Britannia 
•*  tertia  pars  bonorum  decedentium  ab  intejiato  in  opus  eccleftae  et 
«*  pauperum  difpenfanda  efi^  Thus  the  popifti  clergy  took 
to  themfeives  *  (under  the  name  of  the  church  -and  poor)  the 
whole  refidue  of  the  deceafed's  eftate,  after  the  partes  rationa-- 
hilesy  or  two  thirds,  of  the  wife  and  children  were  dedufted  j 
without  paying  even  his  lawful  debts,  pr  other  charges  there* 
on.  For  which  reafon  it  was  enafted  by  the  ftatute  of  Weftm. 
a.  °  that  the  ordinary  fliall  be  bound  to  pay  the  debts  of  tlie 
inteftate  fo  far  as  his  goods  will  extend,  in  the  fame  manner 
that  executors  were  bound  in  cafe  the  deceafed  had  left  a 
wiil :  a  ufe  more  truly  pious,  than  any  requlem^  or  mafs  for 
his  foul.  This  was  the  firft  check  given  to  that  exorbitant 
power,  which  the  law  had  entrufted  with  ordinaries.  But, 
though  they  were  now  made  liable  to  the  creditors  of  the  in- 
teftate  for  their  juft  and  lawful  demands :  yet  the  reftduum^ 
after  payment  of  debts,  remained  ftill  in  their  hands,  to  be 
applied  to  whatever  purpofes  the  confcience  of  the  ordinary 
fliould  approve.  The  flagrant  abufes  of  which  power  oc- 
cafioncd  the  legiflature  again  to  interpofe,  in  order  to  pre- 
vent  the  ordinaries  from  keeping  any  longer  the  admini- 
ftration  in  their  own  hands,  or  thofe  of  their  immediate  de* 

^  Plo^vd.  277.  ry  of  Richmond  in  Yorkihire,  this  pro- 

i  /.  2.  r.  57.  §.  10.  potcion  was  fettled   by   a  papaJ  bulle^ 

^  \n  DecretaL  /.  5.  f.  3.  r.  42.  .^.  i7. 1254.  {Re^ifl^  bonvrh  ie  Ricbm, 

1  The  proportlon  given  to  the  prieA,  lOi.^-And  was  obferved  tUl  aboliihed  by 

and  to  other  pious  ufes,  was  different  2i>  the  Itatute  26  Hen.  VIU*  c  15. 

difrerent  ccuntries.    In  the  arc.Hdeacon-  n  13  Edw.  I.  c.  19. 

*  X  pendents : 
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pen Jents :  and  therefore  the  ftatute  3 1  Edw.  III.  c.  1 1 .  pro- 
vides,  that,  in  cafe  of  inteftacy,  the  ordinaiy  ihall  depute  the 
neareft  and  moft  lawful  friends  of  the  deccafed  to  adminifter 
his  goods  ;  which  adminiftrators  are  put  upon  thc  fame  foot- 
ing,  with  regard  to  fuits  and  to  accounting,  as  executors  ap- 
pointed  by  wiH*     This  is  the  original  of  adminiftrators^   as 
they  at  prefent  ftand ;  who  are  only  the  officers  of  the  ordinary^ 
appointed  by  him  in  purfuance  of  this  ftatute,  which  fin- 
gles  out  the  next  and  moji  taivful friend  of  the  inteftate  ;  who 
is  interpreted  "  to  be  the  next  of  blood  that  is  under  no  legal 
difabilities.   The  ftatute  21  Hcn.  VIII.  c.  5.  enlargcs  a  little 
more  the  power  of  the  ecclefiaftical  judgc  ;  and  permits  him 
to  grant  .adminiftration  either  to  the  widow,  or  the  next  of  kin, 
^rto  both  of  them,  at  his  own  difcretion ;  and  wherc  two  or 
more  perfons  are  in  the  fame  degree  of  kindred,  gives  the 
ordinary  his  eleftion  to  accept  whichever  he  pleafes- 

Upon  this  footing  ftands  the  general  law  of  adminiftrations 
at  this  day.  I  (hall,  in  the  farther  progrefs  of  this  chaptcr, 
mention  a  fcw  more  particulars,  with  regard  to  w^ho  may,  and 
who  may  not,  be  adminiftrator ;  and  what  he  is  bound  to  do 
when  he  has  takcn  this  charge  upon  him  :  what  has  becn  hi- 
therto  remarkcd  only  fer\'ing  to  fhew  the  original  and  gradual  * 

progrefs  of  teftaments  and  adminiftrations  ;  in  what  manncr  | 

the  latter  was  firft  of  all  vefted  in  the  bifliops  by  the  royal  in- 
dulgence  ;  and  how  it  was  aftcrwards,  by  authority  of  par- 
liament,  taken  from  them  in  cfFeft,  by  obliging  them  to 
commit  all  their  power  to  particular  perfons  nominated  cx- 
prefsly  by  the  law. 

I  PROCEED  now,  fecondiyy  to  inquire  who  may,  or  may 
BOt,  make  a  teftament ;  or  what  perfons  are  abfolutely  obliged 
fcy  law  to  die  inteftate.  And  this  law  **  is  entirely  prohibitory  ; 
for,  rcgularly,  cvery  perfon  hath  fuli  power  and  libertv  to 
make  a  will,  that  is  not  uiider  fome  fpecial  prohibition  by 
law  or  cuftom :  which  pijohibitions  are  principally  upon  threc 

»  9  Rep.  39.  o  God©Jph.  Orph.  Leg.  p,  1.  e,  7. 

9Ccounts  i 
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accounts  i  for  want  of  fufficient  difcretion ;  for  want  of 
fufficient  libcrty  and  free  will ;  and  on  account  of  theii' 
criminal  condu£t« 

1.  In  the  firft  fpecie^  are  to  bc  reckoned  infants,  under 
the  age  of  fourtcen  if  males,  and  twelve  if  females  •,  which 
is  the  rule  of  the  civil  lawP.  For,  though  fome  of  our 
common  liwyers  have  held  that  an  infant  of  any  age  (everi 
four  years  old)  might  make  a  teftament  %  and  others  have 
denied  that  under  eighteen  he  is  capable  %  yet  as  the  ecclefi- 
aftical  court  is  the  judge  of  eyery  teftator^s  capacity,  this 
cafe  muft  be  govemed  by  the  rules  of  the  ecclefiaftical  law, 
So  that  no  objedion  can  be  admitted  to  the  will  of  an  infant 
of  fourteen,  merely  for  want  of  age  :  but,  if  the  teftator  was 
iiot  of  fufficient  djfcretion,  whether  at  the  age  of  fourteen  or 
four  and  twenty,  that  will  overthrow  his  teftament.  Mad- 
men,  or  otherwife  tion  compotesy  idiots  or  natural  fools,  per- 
fons  grown  childifti  by  reafon  of  old  age  or  diftemper,  fuch 
as  have  their  fenfes  befotted  with  drunkennefs — all  thefe  are 
incapable,  by  reafon  of  mental  ilifability,  to  make  any  will 
fo  long  as  fuch  difability  lafts.  To  this  clafs  alfo  may  be 
referred  fuch  perfons  as  are  born  deaf,  blind,  and  dumb ;  who, 
as  they  have  always  wanted  the  common  inlets  of  under- 
ftanding,  are  incapable  of  having  antmum  tejiandiy  and  their 
teftaments  are  thereforc  void. 

2.  SucH  perfons,  as  are  inteftable  for  want  of  liberty  or 
freedom  of  wiil,  are  by  the  civil  law  of  various  kinds ;  as 
prifoners,  captives,  and  the  iike  "•  But  the  law  of  England 
does  not  make  fuch  perfons  abfolutely  inteftable ;  but  only 
leaves  it  to  the  difcretion  of  the  court  to  judge,  upon  the 
confideration  of  their  particular  circumftances  of  durefs, 
whether  or  no  fuch  perfons  could  be  fuppofed  to  h2y&.  iiberum 
animum  tejlandi.  And,  with  regard  to  feme-coverts,  our 
law  diffi:rs  ftill  more  materially  from  the  civiL  Among  thc 
tlomans  there  was  no  diftin£Hon  ;  a  married  woman  was  as 
capable  of  bequeathing  as  a  feme-fole  ^     But  with  u^  a 

p  Godolph.  p.  I.  c  S.  Wentw.  zii*         '  Co.  Litt.  S9. 
%  Vern.  104.  469.     Cilb.  Rep.  74.  *  Godolpb.  p.  i.  c.  9. 

•  4  Perkins.  §.  503.  «  Ff,  31.  i.  77. 
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married  woman  is  not  only  utterly  incapable  of  deTiling  lanJs^ 

beingexceptedoutof  theftatuteofwillsy  34  &  35  Hen.VIII. 

c.  5«  but  alfo  flie  13  incapable  of  making  a  teflrament  of  ciat" 

tels^  without  the  licence  of  her  hufband.     For  all  her  pcr- 

fonal  chattels  are  abfolutely  his ;   and  he  may   diipofe   cS 

her  chattels  real,  or  fliall  have  them  to  himfelf  if  hc  furvivc» 

her :  it  would  be  therefore  extremcly  inconfiftcnt,  to  give  hcr 

a  pbwer  of  defeating  that  provifion  of  the  law,  by  bequeathzi^ 

thofe  chattels  to  another  ^.    Yet  by  her  huft)and's  licence  flie 

may  make  a  teftament " ;  and  the  huftsand^  upon  marriage» 

frequently  covenants  with  her  friends  to  allow  hcr   that 

licence  :  but  fuch  licence  is  more  properly  his  aflent ;   for, 

unlefs  it  be  given  to  the  particular  will  in  queftion^  it  will 

not  be  a  complete  teftament,  cven  though  the  huft^and  be« 

forehand  hath  given  her  permiffion  to  make  a  will  ^.    Yet  it 

ihall  be  fuflicienf  to  repel  the  hufl^and  from  his  general  right 

•f  adminiftering  his  wife's  efFe£^s  \  and  adminiftration  fliall  be 

granted  to  her  appointee,   with  fuch  teftamentary  papcr  an* 

nexed  '.     So  that  in  realitythe  woman  makes  no  will  at  all, 

but  only  fomcthing  like  a  will  ^  \  operating  in  the  nature  of 

an  appointment,  the  execution  of  which  the  huft)and  by  his 

bond,  agreement,  or  covenant,  is  bound  to  allow.     A  dif- 

tindion  fimilar  to  which  we  meet  with  in  the  civil  law. 

For,  though  a  fon  who  was  in  poteftate  parentis  could  not  by 

any  means  make  a  formal  and  legal  teftamcnt,  even  though  his 

father  pernfitted  it  *,  yet  he  might,  with  the  like  permiflion 

of  his  fatlicr,  make  what  was  called  a  donatlo  mortis  caufa  *. 

The  queen  confort  is  an  exception  to  this  general  rulc,  for 

flie  may  difpofe  of  her  chattels  by  will,  without  the  confent 

of  her  lord  ** :  and  any  feme-covert  may  make  her  will  of 

goods,  which  are  in  her  pofTeflion  in  auter  droity  as  executrix 

or  adminiflratrix  5  for  thefc  can  never  be  the  property  of  thc 

huft)and  ^ :  and,  if  flie  has  any  pinmoney  or  feparate  mainte- 

nance,  it  is  faid  flie  may  difpofe  of  her  favings  thcreout  by 

▼  4  Rcp.  51,  7  Cro.  Car.  376.     2  Mod.  21 1. 

0  Dr  &  St.  d.  I.  c.  7.  «  f/.  28.  I.  6, 

w  Bro.yi^r.  ff/.f/^':"/r.34.  Stra.S^l.  «   Ff.  39.  6.25, 

X  Ti  i  klr.g  v.BctteJwfirtk.T»  1 3  Gco.  *>  Co.  Litt.  133. 

II.  B.  R.  ^  Codolph.  I.  10. 
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teftamcnt,  without  the  control  of  her  hufband  ^.  "But,  if  a 
feme-folc  makes  her  will,  and  afterwards  marries,  fuch  fub- 
fequent  marriage  is  efteemed  a  revocation  in  law,  and  entire- 
ly  vacates  the  will  *. 

3.  Persons  incapable  of  making  teftaments,  on  account 
of  their  criminal  conduft,  are  in  the  firft  placc  all  traitora 
and  felons,  from  the  time  of  conviftion  ;  for  then  their  goods 
and  chattels  are  no  longer  at  their  own  difpofal,  but  forfeited 
to  the  king.  Neither  can  a  felo  de  fe  make  a  wili  of  goods 
and  chattels,  for  they  are  forfeited  by  tl.e  afl:  and  manner  of 
his  death  \  but  hc  may  make  a  devife  of  his  lands,  fcr  they 
are  not  fubjefted  to  any  forfeiture  ^  Outlaws  alfo,  though 
it  bc  but  for  debt,  are  incapable  of  making  a  will,  fo  long  as 
the  outlawry  fubfifts,  for  their  goods  and  chattels  are  forfeited 
during  that  timc  ^.  As  for  perfons  guilty  of  other  crimes, 
fliort  of  felony,  who  are  by  the  civil  law  pirecluded  from 
making  teftaments,  (as  ufurers,  libellers,  and  others  of  a 
worfc  ftamp)  by  the  common  law  their  teftaments  may  bc 
good  ^.  And  in  general  the  rule  is,  and  has  been  fo  at  leaft 
cver  fincc  GIanvil's  time  j,  quod  Ubera  fit  cnjufunque  ulttma 
voluntas. 

LeT  us.next,  thirdly^  confider  what  this  laft  Will  and  tef- 
tament  is,  which  almoft  every  one  is  thus  at  liberty  to  makc  } 
or,  what  arc  thc  nature  and  incidents  of  a  teftament.  Tefta- 
ments  both  Juftinian  *  and  fir  Edward  Cokc  ^  agfec  to  bc 
fo  called,  becaufe  they  arc  teflatio  mentis :  an  etymon,  which 
fcems  to  favour  too  much  of  thc  conceit ;  it  bcing  plainly  a 
fubftantive  derivcd  from  thc  verb  tefiari^  in  like  manner  asyr/- 
ramentumy  increhientumy  and  others,  from  otherverbs.  *  The 
definition  of  the  old  Roman  Inwyers  is  much  better  than  their 
etymology  ;  "  vclunti,'tis  uojlrae  jufla  fcntentia  de  coy  quod  quis 
*^  P^j^  niortem  fuam  fcri  velit ' ;"  which  may  be  thus  rendered 
Into  Engliili,  "  tli'j  legal  declaration  of  a  man's  intentions» 
*«  which  he  wills  to  be  pcrformed  aftcr  his  death."    It  is  call- 

d  Prec.  Chiu^.4.  j  /.7.  c,  5. 

e  4  Kcp    r,.  .     a  P.  W-^'.  614.  i  Inft.  2.  10. 

f  Plo-Ad     •.61.  k  I  inft.  1^1.312.  .     . 

g   Fliz.  Jbr,  t.  defccft:,  l6.  ^   ^f»  ^lS.  I.  l. 
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cdfcntffjtia  to  denote  the  circumfpcftion  and  pradence  -wkh 
which  it  is  fuppofed  to  be  made :   it  is  nxiluntatis  nqfirac 
ftntentiay  bccaufe  it's  efficacy  depends  on  it's  declaring  the 
teftator's  intention,   whence  in  England  it  is  emphaticallj^ 
ftilcd  his  luUl :  it  \s  jttfta  fententia  ;  that  is,  drawn,  attefted, 
and  publifhed  with  aU  due  folemnities  and  forms  of  law  :   it 
is  de  eoy  quod  quis  poft  mortem  fuam  Jieri  velit,  becaufe  a  tefla- 
ment  is  of  no  force  till  after  the  death  of  the  teftator. 

These  tcftaments  are  divided  into  two  forts  ;  written,  and 
verba/  or  nuncupative  ;  of  which  the  former  is  committed  to 
writing,  the  latter  depends  merely  upon  oral  cvidencc,  being 
dcclared  by  the  teftator  in  extremis  before  a  fufficient  number 
of  witneffes,  and  afterwards  reduced  to  writing.     A  codicil^ 
codicillusy  a  little  book  or  writing,  is  a  fupplement  to  a  wiJl  9 
or  an  addition  made  by  the  tcftator,  and  annexed  to,  and  to 
be  taken  as  part  of,  a  teftament :  being  for  it's  explanation, 
or  alteration,  or  to  make  fome  addition  to,  or  elfe  fome  fub- 
traftion  from,  the  former  difpofitions  of  the  teftator  ".  This 
may  alfo  be  either  written  or  nuncupative. 

BuT,  as  nuncupative  wills  and  codicils,  (which  werc  for- 
merly  more  in  ufe  than  at  prcfcnt,  when  the  art  of  writing  is 
become  more  univerfal)  are  liable  to  great  impofitions  and 
may  occafion  many  perjuries,  the  ftatute  of  frauds,  29  Car.  II. 
c.  3.  hath  laid  them  under  many  reftriftions  \  except  when 
made  by  mariners  at  fea,  and  foldiers  in  a£tual  fervice.  As 
to  all  other  pcrfons,  it  enafts;  i.  That  no  written  will  fhall 
be  revoked  or  altcred  by  a  fubfequent  nuncupative  one,  cx- 
cept  the  fame  bc  in  the  lifetime  of  the  teftator  reduced  to 
writing,  and  rcacl  over  to  him,  and  approved ;  and  unlefs  thc 
fame  be  proved  to  have  been  fo  done  by  the  baths  of  three 
witneffes  at  tlie  lcaft ;  who,  by  ftatute  4  &  5  Ann.  c.  16.  muft 
be  fuch  as  are  admiffible  upon  trials  at  common  law.  a.  That 
no  nuncupative  will  fliall  in  any  wife  be  good,  where  the  eftate 
bequeathed  cxceeds  30/;  unlefs  proved  by  three  fuch  wit- 
ncffes,  prefcnt  at  the  making  thereof,  (the  Roman  law  rc- 
quiring  fevcn  ")  and  unlefs  they  or  fomc  of  them  were  fpc- 

»  Godolph.  p.  I.  c.  1.  §.  3.  n  hji,  z,  10.  4. 
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cially  required  to  bear  witnefs  thereto  by  the  teftator  himfelf ; 
and  unlefs  it  was  made  in  his  laft  ficknefs,  in  his  own  habita* 
tion  or  dwelling-houfe,  or  where  he  had  been  previoufly  refi- 
dent  ten  days  at  the  leaft,  except  he  be  furprized  with  ficknefs 
on  a  journey,  or  from  home,  and  dies  without  returning  to 
his  dweliing.  3.  That  no  nuncupative  will  fhall  be  provcd 
by  the  witnefTes  after  fix  months  from  the  making,  unlefs  it 
were  put  in  writing  within  fix  days.  Nor  fhall  it  be  proved 
tUl  fourteen  days  after  the  death  of  the  teftator,  nor  till  procefs 
hath  firft  iiTued  to  call  in  the  widow,  or  next  of  kin,  to  conteft 
it,  if  they  think  proper.  Thus  hath  the  legiflaturc  provided 
againft  any  frauds  in  fetting  up  nuncupative  wills,  by  fo  nu- 
merous  a  train  of  requifites,  that  the  thing  itfelf  has  fallen  in- 
to  difiife ;  and  is  hardly  ever  heard  of,  but  in  the  only  inftance 
where  favour  ought  to  be  fliewn  to  it,  when  the  teftator  is 
furprized  by  fudden  and  violent  ficknefs.  The  teftamentary 
words  muft  be  fpoken  with  an  intent  to  bequeath,  not  any 
loofe  idle  difcourfe  in  his  illnefs  ;  for  he  muft  require  the  by- 
ftanders  to  bear  witnefs  of  fuch  his  intention :  the  will  muft  be 
made  at  home,  or  among  his  family  or  friends,  unlefs  by  un- 
avoidable  accident ;  to  prevent  impofitions  from  ftrangers  :  it 
muft  be  in  his  lajl  ficknefs  ;  for,  if  he  recovers,  he  may  alter 
his  difpofitions,  and  has  time  to  make  a  written  will :  it  muft 
not  be  pjoved  at  too  long  a  diftance  from  the  teftator^s  death, 
left  the  words  fhould  efcape  thc  memory  of  the  witnefles  ;  nor 
yet  too  haftily  and  without  notice,  left  the.family  of  thc  tcf- 
tator  fhpuld  be  put  to  inconvenience,  or  furprized. 

As  to  ivritten  wills,  they  need  not  any  witnefs  of  thcir 
publication.  I  fpeak  not  here  of  devifes  of  lands,  which  are 
quite  of  a  diflTerent  nature ;  being  conveyances  by  ftatute, 
unknown  to  the  feodal  or  common  law,  and  not  under  the 
fame  jurifdiftion  as  perfonal  teftaments.  But  a  tcftament  of 
chattels,  written  in  the  teftator*s  own  hand,  though  it  has 
neither  his  namc  nor  fcal  to  it,  nor  witncfles  prefcnt  at  it's 
publication,  is  good ;  providcd  fufHcient  proof  can  be  had  that 
it  is  hi{)  hand-writing  **,     And  though  written  in  another 

0  Godolph.  p.  I.  c.  21«     Gilb*  Kep.  260. , 
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man*s  hand,  apd  nevcr  figned  by  the  teftator,  jct  if  proved 
to  be  according  to  his  inftruclions  and  approved  by  hiniy  it 
hath  bcen  held  a  good  teftament  of  the  perfonal  edate  p.  Yct 
it  is  the  fafer  and  more  prudent  way,  and  leaves  lefs  in  thc 
breaft  of  tlie  ecclefiaftical  judge,  if  it  be  figned  or  fealed  by 
the  teftator,  and  publillied  in  the  prefence  of  witnefles  :  whicfa 
laft  was  always  required  in  the  time  of  Bra6lon  i ;  or,  rather, 
Jie  in  this  refpeci  has  implicitjy  copied  the  rule  of  the  civil  law. 

Np  teftament  is  of  any  efFeft  till  after  the  death  of  thc 
teftator.  **  Nam  onme  tejlaxnentum  morte  conjummatum  eft  :  et 
^*  voluntas  tejlatoris  ejl  ambulatoria  ufque  ad  mortem  ^J*  And 
therefore,  if  there  be  many  teftamcnts,  the  laft  overthrows 
aU  thp  fqrmer  * :  but  the  republication  of  a  former  will  rc- 
vpkes  on?  qf  a  latet  date,  and  eftablifties  the  firft  again  % 

Hence  it  follows,  that  teftaments  may  be  avoided  thiee 
ways :  I .  If  made  by  a  perfoq  labouring  under  any  of  thc 
incapacities  before-mentioned  :  2.  By  making  another  tefta-» 
ment  of  a  later  date  :  and,  3.  By  cancelling  or  revoklng  it. 
For,  though  I  make  a  laft  wUI  and  teftament  irrevocable  in 
the  ftrongeft  words,  yet  I  am  at  liberty  to  revokq  i^ :  becaufe 
my  own  adl  pr  words,  cannot  alter  the  difpofition  of  law,  fo 
as  to  make  that  irrevocable,  which  is  in  it*s  own  naturc  levo*  ■ 
cable  ",    For  this,  faith  lord  Bacon  "*,  would  be  fpr  a  man  to 
deprive  himfelf  of  that,  which  of  all  other  things  is  moft  in- 
cident  to  human  condition  -,  and  that  is,  alteration  or  repcnt-r 
ence.     It  hath  alfo  been  held,  that,  without  an  exprefs  revo- 
cation^   if  a  man,    who  hath  made  his  will,   afterward^ 
marries  and  hath  a  child,  this  is  a  prefumptive  or  implied 
revocation  of  his  forn^er  wiHj  which  he  made  in  his  ftate  of 
celibacy  ^.     The  Romans  were  alfo  wont  to  fet  afide  tefta<^ 
ments  as  being  inojictofai  deficient  in  natural  duty,  if  thcy 
difinhcTited  or  totally  paifed  by  (without  affigning  a  truc  and 


p  Comyns*  452,  3,  4« 

<1  /.  2.  c.  26. 

r  Co.  Litt.  112. 

9  Litc.  §.  168.     Pcrk.  478. 


t  Pcrk.  479. 

u  S  Rep.  82. 

w  Elem.  c.  19« 

3c  LordRaym.44x.  i P«  W<n.>.  204« 

fui&cienf 


Ch.  32*  ^  T  H  I M  o  $.  503 

fufficient  rcafon  ^)  any  of  thc  children  of  the  teftator  *.  But 
if  thc  child  liad  any  legacy,  though  ever  fo^mall,  it  was  a 
proof  that  the  teftator  had  not  loft  his  memory  or  his  reafon, 
which  otherwife  the  law  prefumed  ;  but  was  then  fuppofed  to 
haye  a£^ed  thus  for  fome  fubftantial  caufe  :  and  in  fuch  cafe 
no  querela  irwfficto/i  teftamenti  was  allowed,  «Hence  probably 
has  arifen  that  groundlefs  vulgar  crror,  of  tit  neceffity  of 
leaving  the  heir  a  ftiilling  or  fome  other  exprefs  legacy,  in 
order  to  difinherit  him  e6Feftually  :  whereas  the  law  of  Eng- 
land  makes  no  fuch  conftrained  fuppofitions  of  forgetfulnefs 
or  infanity ;  and  thercfore,  though  the  heir  or  next  (rf  kin  bc 
totally  omitted,  it  admits  no  querela  inofficiofi^  to  fet  aildo 

fuch  a  teftament. 

« 

We  are  next  to  confider,  fourthly^  what  is  an  executor, 
and  what  an  adminiftrator ;  and  how  they  are  both  to  bc 
appointed*. 

An  executor  is  he  to  whom  another  man  commits  by  will 
the  execution  of  that  his  laft  will  and  teftament.  And  all 
perfons  are  capable  of  being  executors,  that  are  capable  of 
making  wills,  and  many  others  befides ;  as  feme-coverts,  and 
infants  :  nay,  even  infants  unbom,  or  in  ventrefe  merey  may 
be  made  executors  '•  But  no  infant  can  a£t  as  fuch  tili  the 
age  of  feventecn  years  ;  till  which  time  adminiftration  muft 
be  grantcd  to  fome  other,  durante  minore  aetate  •*.  «  In  likc 
manner  as  it  may  be  granted  duranie  ahfentia^  or  pendente  lite  ; 
when  the  executor  is  out  of  the  realm  *^,  or  when  a  fuit  is  com- 
menced  in  the  ecclefiaftical  court  touching  the  validity  of  the 
will  **.  This  appointment  of  an  executor  is  cffential  to  the 
making  of  a  will  * :  and  it  may  be  pcrformed  eithcr  by  ex- 
prefs  words,  or  fuch  as  ftrongly  imply  the  fame.'  But  if  thc 
teftator  makes  an  inconlplete  will,  without  naming  any  execu- 
tors,  or  if  he  names  incapable  perfons,  or  if  tbe  executor^ 
named  refufe  to  ad  ;  in  any  of  tbefc  cafes,  the  ordinary  muft 

7  See  book  I.  ch.  i6.  c  i  Lutw.  342. 

«  Jnft.  a.  18.  I.  *  i  P.  W«*.  589,  590. 
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grant  adminiftration  cum  te/lamento  annexo  *  to  fome  other  per-' 
fon  \  and  then  the  duty  of  the  adminiftrator,  as  alfo  wheii 
he  is  conftituted  only  durante  minore  aetaiej  i3^c.  o£  another, 
is  very  little  diflrerent  from  that  of  an  executor.  And  this 
was  law  fo  early  as  the  reign  of  Hcnry  II ;  when  Glanvil  ^ 
informs  us^  tha^^^  tejlamenti  executores  ejfe  debent  iiy  quos  tejla^ 
^*  tor  ad  koc  %fegerit^  et  qutbus  curam  ipfe  commiferit :  Ji  vero 
**  tejiator  nuUos  ad  hoc  nominaverit^  Pojfunt  propinqui  et  cofh 
**  fanguiuei  ipftus  defun^i  ad  idfaciendumfe  ingerere,^ 

BuT  if  the  deceafed  died  wholly  inteftate,  without  making 

cither  i^ill  or  executors,  then  general  letters  of  adminiftration 

muft  be  granted  by  the  ordinary  to  fuch  adminiftrator  as 

the  ftatutes  of  Edward  the  third  and  Henry   the  ci^thy 

before-mentioned,  diredi.    In  confequence  of  which  we  may 

obferve ;   i.  That  the  ordinary  is  compellable  to  grant  admi- 

niftration  of  the  goods  and  chattels  of  the  wife,  to  the  huf- 

band,  or  his  reprefentatives  *• :  and  of  the  hufband's  effcfls, 

to  the  widow,  or  ncxt  of  kin  ;  but  he  may  grant  it  to  either, 

or  both,  at  his  difcretion  *.     2.  That,  among  the  kindred, 

thofc  are  to  be  preferred  that  are  thc  neareft  in  degrce  to 

the  intcftate  ;  but,  of  perfons  in  cqual  degree,  the  ordinary 

may  take  which  he  pleafes  ^.     3.  That  this  neamefs  or  pi^ch 

pinquity  of  degree  ihall  be  reckoned  according  to  the  com* 

putation  of  the  civilians  * ;  and  not  of  the  canonifts,  which 

the  law  of  England  adopts  in  the  defcent  of  real  eftates": 

becaufe  in  the  civil  computation  the  inteftate  himfelf  is  die 

tcrminus^  a  quo  the  feveral  degrees  are  numbered ;  and  not 

the  common  anceftor,  according  to  the  rule  of  the  canoniitS' 

And  thercforc  in  the  firft  place  the  children,  or  (on  failurc 

of  cliildrcn)  thc  parents  of  the  deceafed,  are  cntitled  to  W 

adminiftration :  both  which  are  indeed  in  the  firft  dcgree ; 

but  with  us  "  thc  ^hildrcn  arc  allowed  the  preference  *.  Then 

follow 

'  I  RoU.  Abr.  9C7.     Comb.  20.  ^  Prec.  Chanc.  593. 

e  /.  7.  c.  6.  ni  Sec  pag.  203.  207.  2*4* 

h  Cro.  Car.  106.     Stat.  29  Car.  II.  n   Godolph.  p.  2.  c.  34.  §•  '•  *^""' 

c.  3.     I  P.  Wt».  381.  125.                                                . 

1  Salk.  36.     Stra.  532.  o  Jn  Germany  thcre  was  a  lonf  <>'  * 
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follow  brothers  ',  grandfathers '»,  uncles  or  nephcws ',  (and 
the  females  of  each  clafs  refpeftivfly)  and  laftly  coufins. 
4.  The  half  blood  is  admitted  to  the  adminiftration  as  well 
as  the  whole  :  for  they  are  of  the  kindred  of  the  inteftate, 
and  only  excluded  from  inheritances  of  land  upon  feodal 
reafons.    Therefore  the  brother  of  the  half  blood  fliall  ex- 
clude  the  uncle  of  the  whole  blood  ■ ;  and  the  ordinary  may 
grant  adminiftration  to  the  fifter  of  the  half,  or  the  brothcr 
of  the  whole  blood,  at  his  own  difcretion  \     5-  If  none  of 
the  kindred  will  take  out  adminiftration,  a  creditor  may,  by 
cuftom,  do  it ".     6.  If  the  exccutor  refufds,  or  dics  inteftatc, 
the  adminiftration  may  be  granted  to  the  refiduary  lcgatee, 
in  cxclufion  of  the  next  of  kin  "^,     7.  And,  laftly,  the  ordina- 
ry  may,  in  defect  of  all  thefe,  commit  adminiftration  (as  he 
might  havc  done  *  before  the  ftatute  of  Edward  III)  to  fuch 
difcrcet  perfon  as  he  approves  of :  or  may  grant  him  letters 
ad  coUigendum  bona  defunBly  which  neither  makes  him  exccu- 
tor  nor  adminiftrator ;  his  only  bufinefs  being  to  keep  thc 
goods  iit  his  fafe  cuftody  ^,  and  to  do  other  a£ls  for  the  be- 
nefit  of  fuch  as  are  entitled  to  the  property  of  the  deceafed  *• 
If  a  baftard,  who  has  no  kindred,  being  nullws  filiusy  or  any 
one  elfe  that  has  no  kindred,  dies  inteftate,  and  without 
wife  or  child,  it  hath  formerly  been  held  *  that  the  ordinary 
might  feife  his  goods,    and  difpofe  of  them  ///  pios  ufus. 
Butthe  ufual  courfe  now  is  for  fome  one  to  procure  letters 

inherithis  efredsduringthelifeof  thelr  and  chatteU   10   preference  to  his  pa- 

grantlfather ;  which  depends  (as  we  (hall  rents.     (Mod.  Un.  Hirt.  xxix.  z8.) 

fee  hereafter)   on  tbe  famc  principles  as  p  Harris  \n  Ncv,  118.  c,  2. 

the  grantingof  adminifttatlons.    Atlail  q  Prec.  Chanc»  527.   iF.  W>na«4i. 

it  was  agreed  at  the  diet  ot  Aren(berg,  '  Atlc.  4.55. 

about  the  middle  of  the  lench  century,  •   i  Ventr.  425« 

that  the  point  (hould  bedccided  by  com-  '    Aleyn.  36.     Styl.  74. 

bat*     Accordingly,  an  equal  number  of  u  Saik.  38. 

champions  being  chofcn  on  both  iides,  w  i  Sid.  281.     i  Ventr.  219» 

tbofc  of  the  childrenobtained  the  vido-  '  Plowd.  278. 

ry  \  and  fo  the  law  was  eftabliihed  in  f  Went.  ch.  14. 

ihcir  favour,   that  the  iflfue  of  a  perfon  >  2  Inft.  398. 

deccafed  (hail  b'c  entitled  to  his  goods  a  Salk.  37. 

patent. 
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p^tcnt,  or  oth^r  author;ty  from  the  king  5  and  thcn  thc  ordi- 
nary  of  courfe  grants  aAniniftration  to  fuch  appointcc  of  thc 

crown  *. 

The  intereft,  vefted  in  the  executor  by  the  will  of  thc 
dcceafed,  may  be  continucd  and  kept  alive  by  the  wiU  of  thc 
famc  executor :  fo  that  the  executor  of  A's  cxecutor  is  to  aJI 
xntents  and  purpofcs  thc  cxecutor  and  rcprefentativc  of  A 
himfelf  "= ;  but  the  cxccutor  of  A'8  adminiftrator,  or  the  ad- 
miniftrator  of  A's  cxecutor,  is  not  the  reprefentatiYC  of  A  \ 
For  the  powcr  of  an  executor  is  founded  upon  thc  fpecial 
confidence  and  a£lual  appointment  of  thc  deccafed ;  and  fuch 
cxecutor  is  thercfore  allowcd  to  tranfmit  that  power  to  ano- 
thcr,  in  whom  he  has  cqual  confidcnce  :  but  the  adminiftra- 
tor  of  A  is  mercly  the  officcr  of  the  ordinary,  prefcribcd  to 
him  by  adl  of  parliament,  in  whom  the  deceafed  has  icpofed 
no  truft  at  all ;  and  thercfore,  on  the  death  of  that  ofEcer 
it  refults  back  to  the  ordinary  to  appoint  another.     And 
with  regard  to  the  adminiftrator  of  A's  executor,  hc  has 
clearly  no  privity  or  relation  to  A ;  being  only  commiflioncd 
10  adminifter  the  cfFcfts  of  the  inteftate  cxecutor,  and  not  of 
thc  original  teftator.     Wherefore  in  both  thefe  cafes,  and 
whenever  the  courfe  of  reprcfentation  from  cxecutor  to  exc- 
cutor  is  interrupted  by  ^ny  onc  adminiftration,  it  is  nccef* 
fary  for  the  ordinary  to  commit  adminiftration  afrefli,  ^tie 
goods  of  the  deceafed  not  adminiftered  by  the  former  cxc- 
cutor  or  adminiftrator.      And  this  adminiftrator,    (k  bonis 
pofjy  xs  thc  only  legal  reprefentative  of  tlie  deceafed  in  matters 
of  perfonal  property  \     But  he  may,  as  weli  as  an  original 
auinui\iftrator,  have  only  a  /imited  or  Jpecial  adminiftration 
committed  to  his  care,  viz.  of  certain  fpecific  efFedis,  fuch 
as  a  term  of  ycars  and  thc  Hkc  j  the  reft  being  CQmmitted  to 
others  ^ 

b  3  P-  W»'.  33.  e  Styl.  115. 
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Having  thus  fliewn  what  is,  and  who  may  be,  an  exc- 
cutor  or  adminiftrator,  I  proceed  now,  ^Jibly  and  laftly,  to 
inquire  into  fome  few  of  the  principal  points  of  their  office 
jind  duty.     Thefe  in  general  are  very  much  the  fame  in  both 
cxecutors  and  adminiftrators ;  excepting,  firft,  that  the  exc- 
cutor  is  bound  to  perform  a  will,  which  an  adminiftrator  is 
not,  unlefs  where  a  teftament  is  annexed  to  his  adminiftra- 
tion,  and  then  he  difFers  ftill  lefs  from  an  executor  :  and,  fe- 
condly,  that  an  executor  may  do  many  z(ks  before  he  provc» 
the  will  ^,  but  an  adminiftrator  may  do  nothing  till  letters 
of  adminiftration  are  iffued  j  for  the  former  derives  his,  power 
from  the  will  and  not  from  the  probate  ^,  the  lattcr  owes  hi* 
entirely  to  the  appointment  of  thc  ordinary.     If  a  ftranger 
takes  upon  him  to  a6l  as  executor,  without  any  juft  authoritj 
(as  by.  intermeddling  with  the  goods  of  the  deceafed ',  and 
many  other  tranfadions  ^)  he  is  called  in  law  an  executor  bf 
.}m  own  vnrong,  defon  torty  and  is  liable  to  all  the  tiouble  of 
an  cxecutorfliip>  without  any  of  the  profits  or  advantages : 
but  mcrely  doing  afts  of  neccflity  or  humanity,  as  locking 
up  the  goods,  or  burying  the  corps  of  the  deceafed,  will  not 
amount  to  fuch  an  intermeddling,  as  will  charge  a  man  a« 
exccutor  of  his  pwn  wrong  *.     Such  a  onc  cannot  bring  an 
a£):ion  himfelf  ip  right  of  the  d^ccafed ",  but  a£lions  may 
be  brought  againft  him.     And,  in  aU  a£t:ions  by  creditorsy 
againft  fuch  an  ofiicious  intruder,  he  fliall  bc  named  an  cxe-* 
cutor,  gcnerally  ^  \   for  the  moft  obvious  conclufion,  which 
itrangers  can  form  from  his  conduft,  is  that  he  hath  a  will 
of  thc  deceafed,  v/herein  he  is  named  executor,  but  hath  not 
yct  taken  probate  thereof «.     He  is  chargeable  with  the  dcbts 
of  thc  deceafed,  fo  far  as  aflets  come  to  his  hands  p  :  aud,  as 
againft  creditors  in  general,  fliall  be  allowed  all  paymentai 
jnadc  to  any  other  creditor  in  the  fame  or  a  fuperior  dcgrec  %* 

g  Wcntw.  ch.  3»  °*  Bro.  Abr,  r.  aJminjflrator,  S* 
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himfelf  only  excepted  \  And  though,  as  againft  the  right- 
ful  executor  or  adminiftrator,  he  cannot  plead  fuch  payment, 
yet  it  fliall  be  allowcd  him  in  mitigation  of  damages ' ;  un- 
lefs  pcrhaps  upon  a  deficiency  of  aflets,  whereby  the  rightful 
cxecutor  may  be  prevented  from  fatisfying  his  own  debt '. 
But  let  us  now  fee  what  are  the  power  and  duty  of  a  rightful 
executor  or  adminiftrator. 

1.  He  muft  bury  the  deceafed  in  a  manner  fuitable  tothc 
cftate  which  he  leaves  behind  him.  Neceflary  funeral  ex- 
penfes  are  allowed,  previous  to  all  other  debts  and  chargcs ; 
but  if  the  executor  or  adminiftrator  be  extravagant,  it  is  a 
fpecies  of  devaflation  or  wafte  of  the  fubftance  of  the  deccafed, 
and  ftiall  only  be  prejudicial  to  himfelf,  and  not  to  the  crcdi- 
tors  or  legatees  of  the  deceafed ". 

2.  The  executor,  or  the  adminiftrator  rf«r^3/i/^  mlnoreaeta' 
ie^  or  durante  ahfentiay  or  cum  tejlamcnto  annexo^  muft  ^n?wf 
the  will  of  the  deceafed  :  which  is  done  eithcf  in  commonfirm^ 
which  is  only  upon  his  own  oath  before  the  ordinary,  or  ms 
furrogate ;  or  per  tejies^    in  more  folemn  form  of  law,   ui 
cafe  the  validity  of  the  will  be  difputed  ^.     Whcn  the  will  15 
fo  proved,  thc  original  muft  be  depofited  in  the  regiftry  of 
the  ordinary ;  and  a  copy  thereof  in  parchment  is  made  out 
under  the  feal  of  the  ordinary,  and  delivered  to  the  exccutor 
or  adminiftrator,  together  with  a  certificate  of  it*s  having 
been  proved  bcfore  him  :  all  which  together  is  ufually  ftilw 
the  probate.     In  defefl:  of  any  will,  the  perfon  enritlcd  to  be 
adminiftrator  muft  alfo  at  this  period  take  out  lettcrs  of  ad- 
miniftration  under  the  feal  of  the  ordinary  5  whereby  an  cxc- 
cutorial  powcr  to  colleft  and  adminifter,  that  is,  difpofe  of  thc 
goods  of  the  deceafed,  is  vefted  in  him  :  and  he  muft,  by 
ftatutc  22  &  23  Car.  II.  c.  10.  cnter  into  a  bond  with  futc- 
ties,  faithfuUy  to  cxecute  his  truft.     If  all  the  goods  of  the 
deceafed  iie  within  thc  fame  jurifdiclion,  a  probate  bcforethc 
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ordinary,  or  an  adminiftration  granted  by  him,  are  the  only 
proper  ones  :  but  if  the  deceafed  had  hna  notabUia^  or  chat- 
tels  to  the  value  of  a  hundredJbilUngSy  in  twcJ  diftinft  diocefes 
or  jurifdiftions,  then  the  will  muft  be  proved,  or  admini- 
ftration  takeu  out,  before  the  metropolitan  of  the  province, 
by  way  of  fpecial  prerogative  ^ ;  whence  the  courts  where  thc 
validity  of  fuch  wills  is  tried,  and  the  offices  where  they  arc 
regiftered,  are  called  the  prerogative  courts,  and  the  preroga- 
tive  offices,  of  the  provinces  of  Canterbury  and  York. 
Lyndewode,  who  flouriflied  in  the  beginning  of  the  fifteenth 
century,  and  was  official  to  arch-bifhop  Chichele,  interprets 
thefe  himdred  fhillings  to  figni^y /o/idos  legales  ;  of  which  he 
tells  us  feventy-two  amounted  to  a  pound  of  gold,  which  in 
his  time  was  valued  at  fifty  nobles  or  16/.  13/.  ^d.  He  there- 
fore  computes  ^  that  the  hundred  fliillings,  which  conftituted 
bona  notabiliay  were  then  equal  in  current  money  to  23  /• 
3/.  oj^.  This  will  account  for  what  is  faid  in  our  antient 
books,  that  bona  notabilia  in  the  diocefe  of  London  %  and  in- 
decd  every  where  elfe ',  were  of  the  value  of  ten  pounds  by 
compofition  :  for,  if  we  purfue  the  calculations  of  Lyndewode 
to  their  fuU  extent,  and  confider  that  a  pound  of  gold  is  now 
almoft  equal  in  value  to  an  hundred  and  fifty  nobles,  we  fhall 
extend  the  prefent  amount  of  bona  notabilia  to  nearly  70/.  But 
the  makers  of  the  canons  of  1603  underftood  this  antient  rule 
to  be  meant  of  the  fhillings  current  in  the  reign  of  James  I, 
and  have  therefore  dircfted  ^  \!ti7X  five  pounds  fhall  for  the  fu- 
ture  be  the  ftandard  of  bona  noiabiUa^  fo  as  to  make  the  pro- 
bate  fall  within  the  archiepifcopal  prerogative.  Which  pre- 
'  rogative  (properly  underftood)  is  grounded  upon  this  rea- 
fonable  foundation : .  that,  as  the  bifhops  were  themfelves 
originally  the  adminiftrators  to  all  inteftates  in  their  own 
diocefe,  and  as  the  prefcnt  adminiftrators  are  in  cfFeft  no 
other  than  their  officers  or  fubftitutcs,  it  was  impoffible  for 
the  bifhops,  or  thofe  who  acied  under  them,  to  colledl:  any 
goods  of  the  deceafed,  other  than  fuch  as  lay  within  thcir 
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own  dbcefes,  beyond  which  their  epifcopal  authority  extendi 
Aot.     But  it  would  be  extremely  troublefome,  if  as  many 
adminiilrations  were  to  be  granted,  as  there  are  diocefes 
within  which  the  deceafed  had  hna  notabilia  i    beCdes  the 
uncertainty  which  creditors  and  legatees  would  be  at,  in  cafe 
different  adminiftrators  were  appointed,  to  afcertain  the  fund 
out  of  which  their  demands  are  to  be  paid.     A  prerogative  is 
therefore  very  prudently  vefted  in  the  metropolitan  of  each 
province,  to  make  in  fuch  cafes  one  adminiftration  fenre  for 
alL   This  accounts  very  fatisfadorily  for  the  reafon  of  taking 
out  adminiftration  to  inteftates»  that  have  large  and  diAi/ive 
prc^erty,  in  the  prerogative  court :  and  thc  probate  of  wills 
naturally  follows,  as  was  before  obferved,  the  power  of  grant- 
ing  adminiftrations ;  in  order  to  fatisfy  the  ordinary  that  thc 
deceafed  has,  in  a  legal  manner,  by  appointing  his  own  dC" 
cutor,  excluded  him  and  his  officers  from  th6  privilege  of 
adminiftring  the  efigfts. 

3.  The  executor  or  adminiftrator  is  tomake  an  inveniorj^ 
of  all  the  goods  and  chattels,  whether  in  pofleftion  or  aflion, 

-of  the  deceafed  5  which  he  is  to  deliver  in  to  the  ordinary 
Upon  oath,  if  thereunto  lawfuily  required. 

4.  He  is  to  colUB  all  the  goods  and  chattels  fo  inveatoried; 
and  to  that  end  he  has  vtry  large  powers  and  interefts  con* 
ferred  on  him  by  law ;  being  the  reprefentative  of  thc  dc* 
ceafed  "*,  and  having  the  fame  property  in  his  goods  as  thc 
principal  had  when  living,  and  die  fame  remedies  to  rccovcr 
them.  And  if  there  be  two  or  more  executort,  a  falc  or 
releafe  by  one  of  them  fliail  be  good  againft  all  the  rcft  *  1 
»but  in  cafe  of  adminiftrators  it  is  otherwife  ^  Whafevet  u 
fo  recovered,  that  is  of  a  faleable  nature  and  may  be  con- 
verted  into  ready  money,  is  called  ajfets  in  the  hands  of  thc 
cxecutor  or  adminiftrator « ;  that  is  fufficient  or  cnough 
(from  the  French  ojjez)  to  m^e  him  chargeable  to  a  cfc- 
ditor  or  legatee,  fo  far  as  fuch  goods  and  chattels  cxtcnd. 

«  Stat.  «1  Hen.  VIII.  c.  5.  f  i  Atk.  460. 
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Whatever  aflets  fo  come  to  his  hands  he  may  convert  iiito 
f  eady  money,  to  anfwer  the  demands  that  may  be  made  upon 
bim :  which  is  the  next  thing  to  be  confidered ;  fori 

5.  The  executor  or  adnainiftrator  muft  pay  the  debts  of 
the  deceafed,    In  payment  of  debts  he  muft  obferve  the  rules 
of  priority ;  otherwife,  on  deficiency  of  afTets,    if  he  payi 
thofe  of  a  lower  degree  firft^  he  muft  anfwer  thofe  of  a  higher 
out  of  his  own  eftate.     And,  firft,  he  may  pay  all  funeral 
charges,  and  the  expenfe  of  proving  the  will,  and  the  like* 
Secondly,  debts  due  to  the  king  on  record  or  fpecialty  *** 
Thirdly,  fuch  debts  as  are  by  particular  ftatutes  to  be  pre- 
ferred  to  all  others ;   as  the  fovfcitures  for  not  burying  in 
wooUen  *,  money  due  upon  poors  rates  '',  for  letters  to  thc 
poft-office  ',  and  fome  others.     Fourthly,  deb^s  of  record  ^ 
as  judgments  (docquetted  according  to  the  ftatute  4  &  5  W. 
8eM.c.2o.)  ftatutes,  and  recognizances  °*.     Fifthly,  debt9 
due  on  fpecial  contradis  5  as  for  rent  (for  which  the  ItfTot 
has  often  a  better  remedy  in  his  own  hands,  by  diftreining) 
or  upon   bonds,    covenants,    and   the   like,    under  feal  "• 
Laftly,  debts  on  fim*ple  contradls,  viz^  upon  notes  unfealec^ 
and  verbal  promifes.     Among  thefe  fimple  contrafts,  fer- 
yants  wages  are  by  fome  "  with  rcafon  prcfcrred  to  any  other: 
and  fo  ftood  the  antient  iaw,  according  to  BraAon  ^  and 
Fleta  %  who  reckon,  among  thc  firft  debts  to  be  paid,  fervi* 
iia  fervietitittm  et  Jlipendia  famulorum,    Among  debts  of  equal 
degree,  the  executor  or  adminiftrator  is  allowed  to  pay  him^ 
felf  firft ;    by  rctaining  in  his  hands  fo  much  as  his  debt 
amounts  .to  ^     But  an  exccutor  of  his  own  wrong  is  not 
allowed  to  retain  :  for  that  would  tcnd  to  encourage  credi- 
tors  to  ftrive  who  fhould  firft  take  pofleilion  of  the  goods  of 
the  deceafed  \  and  would  befidcs  be  taking  advantage  of  his 
own  wrong,  which  is  contrary  to  the  rule  of  law '.     If  a 

^  I  And.  129.  •  I  Roll.  Abr.  927. 

i  Stac.  30  Car.  II.  c.  3.  p  /.  2.  r,  26. 

fc  Stat.  17  Geo.  II.  c.  38.  9  /.  2.  r.  56.  ^*  ^o. 

1  Siat.  9  Aon.  c.  10.  t  10  Mod.496.    Seevol.III.  p.  18. 


m  4  Rep.  60.   Cro.  Car.  363»  •  5  Rep.  301 

Wemw.  ch.  la. 


creditpr 


jii  Tbe    RiCHTs  BooK lU 

creditor  conilitutes  his  debtor  his  executor^  this  is  a  releafe 
or  difchargc  of  the  debt,  whether  the  executor  aSs  or  no ' ; 
provided  there  be  aflets  fufHcient  to  pay  thc  teilaCor's  debts : 
for,  though  this  difcharge  of  the  dcbt  Ihall  take  place  of  all 
legacies,  yet  it  were  unfair  to  defraud  the  teftator^s  creditors 
of  their  juft  debts  by  a  releafe  which  is  abfolutely  voluntary  ■. 
Alfo,  if  no  fuit  is  commenced  againft  him,  the  ezecutor 
xnay  pay  any  oi^e  crcditor  in  equal  degree  his  whole  debt, 
though  he  has  nothing  left  for  the  reft  :  for,  without  a  fuit 
commenced,  the  executor  has  no  legal  notice  of  the  debt  ^. 

6.  When  the  dcbts  are  all  difcharged,  the  legacies  claim 
the  next  rcgard;  which  are  to  be  paid  by  thc  executor  {o  faf 
as  his  aflets  will  extend  ;  but  he  may  not  give  himfelf  the 
preference  heiein,  as  in  the  cafe  of  debts  *• 

A  LEGACY  is  a  bequeft,  or  gift,  of  goods  and  chatteb 
by  teftament ;  and  the  perfon  to  whom  it  was  given  is  ftiled 
the  legatee  :  which  every  perfon  is  capable  of  being,  utdefs 
particularly  difabled  by  the  common  laW  or  ftatutes,  as  trai* 
tors,  papifts,  and  fome  others.     This  bequeft  transfcfs  an 
inchoate  property  to  the  legatee ;  but  the  legacy  is  not  perfcd 
without  the  affent  of  the  executor :  for  if  I  have  a  general 
orpecuniary  legacy  of  loo/,  or  ^fpecific  one  of  a  pieccof  platc, 
I  cannot  in  either  cafe  take  it  without  the  confent  of  thc 
executor  ^.     For  in  him  all  the  chattels  are  vefted  ;  and  it  is 
his  buGnefs  firft  of  all  to  fee  whether  there  is  a  fufHcient  fund 
left  to  pay  the  debts  of  the  teftator :  the  rule  of  equity  bcing, 
that  a  man  muft  be  juft,  before  he  is  permitted  to  be  gcnc- 
rous ;  or,  as  Brafton  exprefles  the  fenfe  of  our  antienC  law*, 
**  de  bonis  defunEli  primo  deducenda  funt  ea  quaefunt  necefftaxis 
"  et  poftea  quae  funt  utilitatisy    et  ultimo  quae  funt  volunta" 
*«  ^/V."     And  in  cafe  of  a  deficiency  of  aflets,  all  thtgenerat 
legacics  muft  abate  proportionably,  in  order  to  pay  the  dcbtsv 
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but  zf^ecific  legacy  (of  a  piece  of  platc,  a  horfe,  or  the  like) 
is  not  to  abate  at  all,  or  allow  any  thmg  by  way  of  abate- 
ment,  unlefs  there  be  not  fufiicient  without  it  *.  Upon  the 
fame  principle,  if  thc  legatees  had  been  paid  their  legacies, 
they  arc  afterwards  bound  to  refand  a  ratable  part,  in  cafe 
debts  come  in,  mote  than  fufficient  to  exhauft  the  refiduum 
aftcr  the  legacies  paid  **.  And  this  law  is  as  old  as  Braflon 
and  Fleta,  who  tcll  us  *^,  ^^  ft  plura  ftnt  dehkay  vel  plus  lega^ 
**  tumfuerity  ad  quae  catalla  defunBi  non  fufficiant^  fiat  ubique 
^  defalcatioy  excepto  regis  privilegioP 

If  the  legatee  dies  before  the  teftator,  the  legacy  is  a  loft 
or  lapfed  legacy,  and  (liali  fink  into  the  rcfiduum.  And  if  a 
contingent  legacy  be  left  to  any  one  ;  as  ijuhen  he  attains,  or  if 
hc  attains,  the  age  of  twenty-one  \  and  he  dies  before  that 
time  \  it  is  a  lapfed  legacy''.  But  a  legacy  to  one,  to  be  paid 
when  he  attains  the  age  of  twenty-one  years,  is  a  vefled  le- 
gacy ;  an  intereft  which  commences  in  praefentiy  although' 
it  hQfolvendum  infuturo  :  and,  if  the  legatee  dies  bcfore  that 
age,  his  reprcfentatives  ftiall  receive  it  out  of  the  teftator'$ 
perfonal  eftate,  at  the  fame  time  that  it  would  have  become 
payable,  in  cafe  the  legatee  had  lived.  This  diftin£tion  is 
borrowed  from  the  civil  law  * ;  and  it's  adoption  in  our  courts 
i^s  not  fo  much  owing  to  it's  intrinfic  equity,  as  to  it's  having 
been  before  adopted  by  the  ecclefiaftical  courts.  For,  fince 
the  chancery  has  a  concurrcnt  jurifdiftion  with  them,  in  re- 
gard  to  the  recovery  of  legacies,  it  was  reafonable  that  there 
{hpuld  be  a  conformity  in  their  determinations  5  and  that  the 
fubjeft  ftiould  have  the  fame  meafure  of  juftice  in  whatever 
court  he  fued  ^  But  if  fuch  legacies  be  charged  upcft  a  real 
cftate,  in  both  cafes  they  fliall  lapfe  for  the  benefit  of  thc 
hcir  * :  for,  with  regard  to  devifes  afl^efting  lands,  the  ec- 
clefiaftical  court  hath  no  concurrent  jurifdiftion.  And,  in 
cafe  of  a  vefted  legacy,  due  immediately,  and  charged  on 
land  or  moncy  in  the  funds,  which  yield  an  immediate  profit, ' 

»  2  Vcrn.  III.  ^  Dycr.  59.  i  Equ.  Caf.  abr.  295. 

b  JbiJ.  205.  •«  Ff.  35.  1.1^2. 
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intereft  fliall  be  payable  thercon  from  the  teftator^s  dcath ; 
but  if  charged  only  on  the  pcrfonal  eftatc,  which  cannot  l3C 
immcdiately  got  in,  it  fhall  carry  intereft  only  from  thc  cnd 
of  the  ycar  after  the  dcath  of  the  tcftator  **. 

Besides  thefe  formal  legacics>  contained  In  a  man's  will 
and  tcftament,  thcre  is  alfo  permitted  anothcr  death-bcd  dif- 
pofition  of  property  ;  which  is  called  a  donation  caufr  mortis. 
And  that  is,  whcn  a  pcrfon  in  his  laft  ficknefs^  apprehcnding 
his  diifolution  ncar,  delivcrs  or  caufcs  to  be  delivered  to  an« 
other  the  poffeffion  of  any  perfonal  goods,  (under  which  havc 
been  included  bonds,  and  bills  drawn  by  the  deceafed  upon 
his  banker)  to  kcep  in  cafe  of  his  deceafe.     This  gift,  if       1 
the  donor  dics,  needs  not  thc  aflent  of  his  executor :  yct  it 
fhall  not  prcvail  againft  creditors ;  and  is  accompanied  with 
this  implied  truft,  that,  if  the  donor  lives,   the  propcrty 
thcreof  fliall  rcvcrt  to  himfclf,  being  only  givcn  in  coptem" 
plation  of  dcath,  or  mortis  caufa  *.     This  method  of  donation 
might  have  fubfifted  in  a  ftate  of  nature,  being  always  ac- 
companied  with  delivery  of  aftual  poircfiion  ^  ;  and  fo  far 
diiFcrs  from  a  tcftamentary  difpofition :  but  fcems  to  havc 
been  handed  to  us  from  the  civil  lawyers ',  who  thcmfelrcs 
borrowed  it  from  the  Greeks  °*. 

7.  When  all  the  debts  and  particular  legacics  arc  dif- 
chargcd,  the  furplus  or  reftduum  muft  be  paid  to  the  rcGduary 
legatee,  if  any  be  appointed  by  tlie  will ;  and  if  there  bc 
none,  it  was  long  a  fettlcd  notion  that  it  devolved  to  the  cxc- 
cutor's  own  ufe,  by  virtue  of  his  executorfliip ".  But  what- 
cver  ground  there  might  have  been  formerly  for  this  opinion, 
it  feems  now  to  be  underftood  *»  with  this  reftriclion ;  that 
although  where  the  exccutor  has  no  legacy  at  ali  the  reftduum 
Ihall  in  general  be  his  own,  yct  whcrev^r  there  is  fufficicnt 

h  2  P.  Wm».  46,  17.  Piraeuj  j  and  anothcr  by  Herculcs,  u» 
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on  the  face  of  a  will,  (by  means  of  a  competent  legacy  or 
otherwife)  to  imply  that  the  tcftator  intended  his  executor 
fliould  not  have  the  refidue,  the  undevifed  furplus  of  the  eftate 
jDhall  gQ  to  the  next  of  kin,  thc  executor  then  ftanding  upon 
exa£lly  thc  fame  footing  as  an  adminiftrator :  concerning 
whom  indeed  there  formerly  was  much  debate  **,  whether  or  no 
hc  could  be  compelled  to  make  any  diftributionof  theintcftate's 
eftate.  For,  though  (after  the  adminiftration  was  taken  in 
efFe£i:  from  the  ordinary,  and  transferred  to  the  relations  of  thc 
deceafed)  the  fpiritual  court  endeavoured  to  compel  a  diftri- 
bution,  and  took  bonds  of  the  adminiftrator  for  that  purpofe, 
they  were  prohibited  by  the  temporal  courts,  and  the  bonds 
declared  void  at  law  "J.  And  the  right  of  the  huftjand  not  only 
to  adminifter,  but  alfo  to  enjoy  exclufively,  the  efFe£ls  of  hi* 
deceafed  wife,  depends  ftili  on  this  doftrine  of  the  common 
law  :  the  ftatute  of  frauds  declaring  only,  that  the  ftatute  of 
diftributions  does  not  extend  to  this  cafe.  But  now  thefe  con- 
troverfies  are  quite  at  an  end ;  for  by  the  ftatute  22  &  23  Car. 
11.  c.  10.  explained  by  29  Car.  II.  c.  30.  it  is  enafted,  that 
thc  furplufage  of  inteftates'  eftates,  (except  of  femes  covert, 
which  are  left  as  at  common  law  ')  ftiall,  after  the  expiration 
of  one  full  year  from  the  death  of  the  inteftate,  be  diftributed 
in  the  following  manner.  One  third  ftiall  go  to  the  widow  of 
the  inteftate,  and  the  refidue  in  equal  proportions  to  his  chil- 
dren,  or  if  dead,  to  their  reprefentatives  ;  that  is,  their  lineal 
defcendants  :  if  there  are  no  children  or  legal  reprefentatives 
fubfifting,  then  a  moiety  ftiall  go  to  the  widow,  and  a  moiety 
to  the  next  of  kindred  in  equal  degree  and  their  reprefenta- 
tives  :  if  no  widow,  the  whole  fliall  go  to  the  children  :  if 
ncither  widow  nor  children,  the  whole  fliall  be  diftributed 
among  the  next  of  kin  in  equal  degree  and  thcir  reprefenta- 
tives :  but  no  reprefentatives  are  admitted,  among  collaterals, 
farther  than  the  children  of  the  inteftate's  brothers  and  fif- 
tcrs  ■.  The  next  of  kindred,  here  referred  to,  are  to  be  in- 
veftigated  by  the  fame  rules  of  confanguinity,  as  thofc  who 
are  entitled  to  letters  of  adminiftration  ;  of  whom  we  havc 

V  Godolph.  p.  2.  c.  32.  r  Stat.  29  Car.  II.  c.  3.  §.  25. 
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fufEciently  fpoken  ^  And  therefore  by  this  ftatute  the  ino- 
ther,  as  well  as  the  father,  fucCeeded  to  all  the  perfonal  ef» 
fe£l:s  of  their  children,  who  died  inteftate  and  without  wifc 
or  iflue  r  in  exclufion  of  the  other  fons  and  daughters,  the 
brothers  and  fifters  of  thedeccafed.  And  fo  thc  law ftill rc* 
mains  with  refpeft  to  the  fether ;  but  by  ftatute  i  Jac.  11. 
c.  1 7.  if  the  father  be  dead,  and  any  of  the  children  die  in- 
teftate  without  wife  or  iffue,  in  the  lifetime  of  the  mother, 
fiie  and  each  of  the  remaining  children,  or  their  reprefenta- 
tivcs,  fhall  divide  his  effe£ls  in  equal  portions. 

It  is  obvious  to  obferve,  how  near  a  refemblance  thi« 
ftatute  of  diftribution  bears  to  our  antient  Englifti  law^ 
de  rationabili  parte  bonorumj  fpoken  of  at  the  begixming 
of  this  chapter  ^  \  and  which  fir  Edward  Coke  ^  himfelf^ 
though  he  doubtcd  the  generality  of  it's  reftraint  on  the 
power  of  devifing  by  will,  held  to  be  univerfally  binding 
(in  point  of  confcience  at  leaft)  upon  the  adminiftrator 
or  executor,  in  the  cafe  of  either  a  total  or  partial  intef- 
tacy.  It  alfo  bears  fome  refemblance  to  the  Roman  law 
of  fucceflion  ab  intejlato  *  :  which,  and  becaufe  the  ad  was 
alfo  penned  by  an  eminent  civilian  ^,  has  occafioned  a  nodon 
that  the  parliament  of  England  copied  it  from  the  Roman 
praetor :  diough  indeed  it  is  little  more  than  a  reftoration, 
with  fome  refinements  and  regulations,  of  our  old  conftitu* 
tional  law ;  which  prevailed  as  an  eftabliftied  right  and  cuf- 
tom  from  the  time  of  king  Canute  downwards,  many  cen- 
turies  before  Juftinian's  laws  were  known  or  heard  of  in  thc 
weftern  parts  of  Europe.  So  likewife  there  is  another  part 
of  the  ftatute  of  diftributions,  where  direftions  arc  given 
that  no  child  of  the  inteftate  (except  his  heir  at  law)  on 
whom  he  fettled  in  his  lifetime  any  eftate  in  lands,  or  pecu« 

t  pag.  504.  parents  werc  dead,  ail  the  brethren  and 

*  pag.  492.  fidersy  together  with  the  repTerenudvet 
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niary  portion,  equal  to  the  diftributive  fliares  of  the  other  chil- 
ilren,  (hallhave  anypart  of  the  furplufage  with  their  brotheri 
and  fifters  5  but  if  the  eftates  fo  given  them,  by  way  of  ad- 
vancement,  are  not  quite  equivalent  to  thc  other  fhares,  thc 
children  fo  advanced  fliall  now  have  fo  much  as  will  make 
them  equal.  This  juft  and  equitable  provifion  hath  been  alfo 
faid  to  be  derived  from  the  collatio  bonorum  of  the  imperial  law*: 
which  it  certainly  refembles  in  fome  points,  though  it  difFer^ 
widely  in  others.  But  it  may  not  be  amifs  to  obferve,  that, 
with  regard  to  goods  and  chattels,  this  is  part  of  the  antient 
cuftom  of  London,  of  the  province  of  York,  and  of  our  fifter 
kingdom  of  Scotland  :  and,  with  regard  to  lands  defcending 
in  coparcenary,  that  it  hath  always  been,  and  ftill  is,  the  conv* 
ihon  law  of  England,  under  the  name  of  hotchpot  *. 

Before  I  quit  this  fubje£k,  I  muft  however  acknowlegc, 
that  the  doftrine  and  limits  of  reprefentation,  laid  down  ia 
the  ftatute  of  diftribution,  fecm  to  have  teen  principally  bor- 
rowed  from  the  civil  law:  whereby  it  will  fometimes  happen» 
thut  perfonal  eftates  are  divided  per  capita,  and  fometimes  pcr 
Jlirpes ;  w^hereas  the  common  law  knows  no  other  rule  of  fuc- 
ceilion  but  that  perjlirpes  only  **.     They  arc  divided  per  ca^ 
pita^  to  every  man  an  equal  fliare,  when  all  the  claimants 
claim  in  their  own  rights,  as  in  equal  degree  of  kindred,  and 
liotjure  repraefentationisy  in  the  right  of  another  perfon.     A& 
if  the  next  of  kin  be  the  inteftate's  three  brothers,  A,  B,  and 
C^  here  his  cffe£ts  are  divided  into  thrce  equal  portions,  and 
diftributed  per  capita,  one  to  each  :  but  if  one  of  thefe  brcv 
thcrs,  A,  ha'd  been  dead  leaving  three  childrcn,  and  anothcr» 
B,  lcaving  two ;   then  the  diftribution  muft  have  been  per 
Jlifpesi  viz.  one  third  to  A's-three  children,  another  third  to 
B's  two  children;  and  the  remaining  third  to  C  the  furviving 
brother ;  yet  if  C  had  alfo  been  dead,  without  ifTue,  then  A's 
and  B's  five  childrcn,  being  all  in  cqual  dcgree  to  theintcf- 
tate,  would  take  in  their  own  rights  per  capita  s  viz*  each  of 
them  one  fifth  part  ^^. 

9  Ff.  37.  6.  I.  ^  See  ch.  14.  page  iiy. 
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The  ftatute  of  diftributions  cxprcfsly  cxccpts  and  refems 
thc  cuftoms  of  the  city  of  London,  of  thc  province  of  York, 
and  of  all  othcr  placcs  having  peculiar  cuftoms  of  diftributing 
jntcftates'  cffeds.  So  that,  though  in  thofe  places  thc  rc- 
ftraint  of  devifing  is  removcd  bjr  the  ftatutes  formerly  picn- 
tioned^,  their  antient  cuftoms  rcmain  in  fuU  force,  with 
refpe£b  to  thc  cftates  of  intcftatcs.  I  fhall  therefore  con- 
clude  this  chapter,  and  with  it  the  prefent  bookj  with  a  few 
remarks  on  thofc  cuftoms.' 

In  the  firft  place  we  may  obfcrvc,  that  in  thc  city  of  Lon-  ^ 
don  *,  and  provincc  of  Tork ',  as  wcll  as  in  the  kingdom  of  ^ 
Scotland  ^,  and  probably  alfo  in  Walcs,  (concerning  which  j 
thcre  is  littlc  to  bc  gathcrcd,  but  from  the  ftatute  7  &  8  W.III.  | 

c.  38.)  thc  cffe£l:s  of  the  inteftatc,  aftcr  payment  of  his  debtSi 
arc  in  gcncral  divided  according  to  the  anticnt  univerfal  doc-  ! 

trine  of  thc  fars  rattonabilis.     If  thc  deccafed  leaves  a  widow 
and  children,  his  fubftance  (dedufting  for  thc  widow*s  herap- 
parel  and  the  furniture  of  her  bed-chamber,  which  in  London 
is  calied  the  widcm/s  chamber)  is  divided  into  three  partsj  otic 
of  which  belongs  to  the  widow,  another  to  the  childrcn,  and 
the  third  to  the  adminiftrator  :  if  only  a  widow,  or  only  chil- 
dren,  thcy  fhali  refpeftively,  in  cithcr  cafc,  take  one  moiety, 
and  the  adn^iniftrator  thc  otlier  ^ ;  if  neithcr  widow  nor  chUd, 
the  adminiftrator  ftiall  havc  the  wholc  ^     And  this  portion, 
or  dead  matt%  part,  the  adminiftrator  was  wont  to  apply  to  his 
own  ufe  ^j  till  the  ftatute  i  Jac.  II.  c.  1 7.  dcclarcd  that  thc  famc 
fliould  bc  fubjea  to  the  ftatutc  of  diftribution.     So  that  if  a 
man  dics  worth  1800/.  perfonal  eftate,  lcaving  a  widow  and 
two  childrcn,  this  eftate  ftiall  bc  dividcd  into  eighteen  parts; 
whcrcof  the  widow  ftiall  haye  cight,  fix  by  the  cuftom  and 
two  by  the  ftatute;  and  cach  of  the  childrcn  fivc,  tlircc  by  thc 
cuftom  and  two  by  thc  ftatijte :  if  he  lcavcs  a  widow  and  onc 
child,  ftie  ftiall  ftill  have  cight  parts,  as  bcforc;  and  thc  chii4 
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fliall  havc  tcn,  fix  by  thc  cuftom  and  four  by  thc  ftatute :  if 
hc  lcavcs  a  widow  and  no  child,  thc  widow  fliall  havc  threc 
fourths  of  thc  whole,  two  by  the  cuftom  and  one  by  thc  fta- 
tutc ;  and  the  rcmaining  fourth  ftiall  go  by  the  ftatutc  to  the 
ncxt  of  kin.  It  is  alfo  to  be  obfervcd,  that  if  the  wifc  be  pro- 
vided  for  by  a  jointurc  before  marriagc,  in  bar  of  her  cuftom- 
ary  part,  it  puts  her  in  a  ftate  of  non-entity,  with  regard  to 
thc  cuftom  only  l;  but  flic  fliall  be  cntitled  to  hcr  fliarc  of  the 
dead  man's  part  under  the  ftatute  of  diftributions,  unlefs  bar- 
rcd  by  fpccial  agreement ".  And  if  any  of  the  children  arc 
advanccd  by  the  father  in  his  lifetime  with  any  fum  of  moncy 
(not  amounting  to  their  fuU  proportionable  part)  they  ftiall 
bring  that  portion  into  hotchpot  with  the  rcft  of  thc  brothers 
and  fifters,  but  not  with  tlie  widow,  before  thcy  are  cntitled 
to  any  bencfit  under  the  cuftom  " :  but,  if  they  are  fully  ad- 
vanced,  the  cuftom  entitles  them  to  no  farthcr  dividend  ®. 

Thus  far  in  the  main  the  cuftoms  of  London  andof  York 
agrcc :  but,  befides  certain  other  lefs  matcrial  variations, 
there  arc  two  principal  points  in  which  they  confiderably 
diffcr.  One  is,  that  in  London  the  ftiarc  of  the  children  (or 
orphanagc  part)  is  not  fully  vefted  in  them  till  the  agc  of 
twcnty-one,  before  which  they  cannot  difpofe  of  it  by  tcfta- 
mcntP:  and,  if  they  die  undcr  that  age,  whether  fole  or 
marricd,  their  fliare  fliall  furvivc  to  thc  othcr  childrcn ;  but 
aftcr  the  agc  of  twenty-onc,  it  is  frce  from  any  orphanage 
cuftom,  and  in  cafc  of  intcftacy,  fliail  fall  under  the  ftatute 
of  diftributions  %  The  other,  that  in  the  province  of  Tork, 
thc  hcir  at  common  law,  who  inherits  any  land  cither  in  fce 
or  in  tail,  is  cxcluded  from  any  filial  portion  or  rcafonable 
part  ^  But,  notwithftanding  thefe  provincial  variations^ 
the  cuftoms  appear  to  be  fubftantially  one  and  the  famc. 
And,  as  a  fimilar  policy  formcrly  prevailcd  in  every  part  of 
the  ifland,  wc  may  fairly  conclude  thc  wholc  to  bc  of  Britifli 
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original ;  or,  if  derived  from  the  Roman  law  of  fucce&ions^ 

to  havc  been  drawn  from  that  fountain  much  eaiiierthan  thc 

time  of  Juftinian,  from  whofe  conftitutions  in  many  points 

(particularly  in  the  advantages  given  to  the  widow)  it  vcry 

confiderBbly  dilFers  ;  though  it  is  not  improbable  that  the  re^ 

femblances  which  yet  remain  may  be  owing  to  the  Roman 

ufages ;    introduced  in  the  time  of  Claudius  Caefar,  who 

eftablifhed  a  colony  in  Britain  to  inftru£^  the  natives  in  legal 

knowlege  " ;  inculcated  and  diflFufed  by  Papiniani  who  prc- 

Cdcd  at  York  as  praefe^us  praetorio  under  the  emperors  Sc"* 

verus  and  Caracalla '  \  and  continued  by  his  fuccefTors  till  thc 

fiixal  departnre  of  the  Romans  in  the.  beginning  of  the  fiftl\ 

century  after  Chrift. 

•  Tsicit.  Annal.  /.  12.  c«  p«  t  Sclden  211  Fletam*  (sp^  4«  §.  3« 
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Vetus  Carta  Feoffamenti. 

j^^jL  C 31911}  C  prefentes  et  futuri,   quod  ego  Willielmns.PicmKbs 
*^Pt^  iilias  Willielmi  de  Segenho^  dedi^  conceffi,  et  liac  pre- 
0$mr    fenti  carta  mea  confirmavi^  Johanni  quondam  iilio  Jo- 
hannis  dc  Saleford,  pro  qaadam  fumma  pecunie  quam 
michi  dedit  pre  manibus,   unam   acram  terre  mee  arabilis,  ja- 
^ntem  in  campo  de  Saleford,  juxta  terram  qaondam  Richardi 
tte  la  Mere  :  l^abenlUltll  et  CeneHlKltto  totam  predidlam  acram  nahtnivm^ 
tcrrc,  cum  omnibus  ejus  pcrtinentiis,  prefato  Johanni,  ethere-and  T^rfli- 
tlibus    fuis,    et    fuis    affignatis,    de    capitalibus  dominis  feodi  :^*"^ 
IReBDetlllO  et  faciendo  annuatim  eifdem  dominis  capitalibus  fer-  ReddenduM^ 
yitia  inde  debita  et  confueta :  Ct  ego  predidus  Willielmus,  etWarrjHitj. 
Iieredes  mei,  et  mei  affignati,  totam  predidtam  acram  terre,  cum 
omnibus  fuis  pertinentiis,  predido  Johanni  de  Saleford,  et  he- 
Tedibus  fuis,  et  fuis  affignatis,  contra  omnes  gentes  warrantiza- 
bimus  in  perpetuum.     jjn  (UfuB  rei  teftimonium  huic  prefentiConclQfloa^ 
carte  iigillum  meum  appofui :    ^ifff  tellibus,  Nigello  de   Sale- 
ford,  Johanne  de  Seybroke,  Radulpho  clerico  de  Saleford,   Jo. 
hanne  molendario  de  eadem  villa,  &  aliisv    IData  apud  Saleiord 
die  Veneris  proximo  ante  feflum  fande  Margarete  virginis^  amio 
regni  regis  £d w a  r  d  i  fiUi  regis  E d w a  r  d  i  fexto. 

(L.  S.) 


dorfed* 


^S^tmO^n^nm»    quod  die  et  anno  infrafcriptis  Liyeiyof 

plcna  et  pacihca  feifina  aore  infrafpccificate,  cum  fcUin  en- 

pertinentiis,  data  et  deliberata  fuit  per  infranomi-  *^   '^ 

Viatttm  Willielmum  de  Segenho  infranominato  Jo- 
hanni  de  Saleford,  in  propriis  perfonis  fuis,  fecun- 
^um  tenorem  et  effe^um  caite  infrafcripte,  in 
prefentia  Nigelli  de  Salefordj  Johannis  de  Sey- 
broke.  etaliorum. 
^  •  •  IT.IL 
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A  modern  Conveyance  by  Lease  and  Release. 

§.  I.     Lease,  or  Bargain  andSM^^.,  for  ayear.' 

l^remlfei.     ^^T^J^  JttlJCntttre,   made  the  third  day  of  Septcinbcr,  ra 

^^  the   twenty-firit   year  of  the   reign  of  our  fovereign  Iwd 

George  the  fecond  by  the  grace  of  God  king  of  Great  Britain, 

France,  and  Ireland,  defender  of  the  faith,  and  {o  forth,  and  ia 

thc  ycar  of  our  Lord  one  thoufand,  feven  hundred,  and  ioity' 

Parties.  feven,  betwcen  Abraham  Barker  of  Dale  Hall  in  the  county  of 
Norfolk,  efquire,  and  Cecilia  his  wife,  of  the  one  part,  and  Da- 
vid  Edwards  of  Lincoln's  Inn  in  the  county  of  Middlefex,  efquire, 
and  Francis  Goldiag  of  the  city  of  Norwich,  clerk,  of  thc  othcr 
part,  witneiTeth ;  that  the  faid  Abraham  Barker  and  Cecilia  liis 

Confideri-   wife,  in  confideration  of  five  (hillings  of  lawful  money  of  Grcat 

*»^  Britain  to  them  in  hand  paid  by  the  faid  David  Edwards  and 

Frands  Golding  at  ot  before  the  cnfealing  and  delivery  o(  thcfc 
prefents,  (the  receipt  whereof  is  hereby  acknowleged,)  and  fbr 
other  good  caufes   and  confiderations   them   thc  faid  Abrahain 

Bargain  andBarkcr  and  Cecilia  his  wife  hereunto  fpecially  moving,  Ua^ 

f^«  bargained  and  fold,  and  by  thefe  prefents  do,  and  cach  of  thcm 

doth,  bargain  and  fell,  unto  the  faid  David  Edwards  an(J  Fran- 

Ptfcdi.  cis  Golding,  their  cxecutbrs,  adminillrators,  and  affigns,  9U 
that  thc  capital  mefluage,  called  Dale  Hall  in  thc  pariih  of  Mc 
in  the  faid  county  of  Norfolk,  wherein  thc  faid  Abraham  Barkcr 
;^nd  Cecilia  his  wife  now  dwell,  and  all  thofe  their  lands  in  thc 
faid  parifh  of  Dale  called  or  known  by  the  nameof  WiHbn'$iarm, 
t»ntaining  by  eftimation  five  hundred  and  forty  acrcs,  bc  thc 
fame  more  or  lefs,  togcther  with  all  the  fingular  houfes,  dove- 
'  '  houfes,  barns,  buildings,  ftables,  yards,  gardens,  orchards,  Iands# 
tenen)ent5,  meadows,  pallures,  feedings,  commons,  woods;,  UQ- 
derwoods,  ways,  waters,  watercourfes,  fifliings,  privilcgcs,  pro- 
fits,  eafements,  commodities,  advantages,  emoluments,  hcrcdi- 
taments,  and  appurtenances  whatfoever  to  the  faid  cajpital  fljcf- 
fuage  and  farm  belonging  or  appertaining,  or  with  the  lamc  ufed 
or  enjoyed,  or  accepted,  reputed,  taken,  or  known,  as  part, 
parcel,  or  member  thereof,  or  as  belonging  to  tho  faxnc  or  *ny 
part  thercof ;  and  the  reverfion  and  reverfions,  rcmaindcr  and 
remainders,  yearly  and  other  rents,  iflues,  and  profits  thereof, 

Bakenium»  ^nd  of  every  part  and  parcel  therepf :    Co  J^be  aitH  tO  ()0l^  "^ 

faid  capital  mefliiage,  lands,  tenements,  hercditamcnts,  and  all 

and  fingular  other  the  premifqs  herein  before-mentioncd  or  m- 

^  tendcd  to  be  bargained  and  fold,  and  every  part  and  parcd  thcrc- 

of,  with  thcir  and  cvery  of  thcir  rights,  mcmbers,  aniJ  ^??^' 

tcnanccst 
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tenances,  unto  the  faid  David  Edwardf  and  Francis  Golding^  N^.  JL 

their  executors,  adminiflrators,  and  affigns,  from  the  day  "^^*" \     -^      j 

before  the  day  of  the  date  of  theie  prefents,  for  and  during, 

and  unto  the  full  end  and  term  of,  one  whole  year  from  thence 

nexc  enfuing  and  fully  to  be  completed  and  ended :  ^eltlfng  sLnd  St^etiJuwu 

paying  therefore  unto  the  faid  Abraham  Barker,   and  Cecilia  ^is 

wiie,  and  their  heirs  and  affigns,  the  yearly  rent  of  one  pepper* 

corn  at  the  expiration  of  the  iaid  term,  if  the  fame  fhall  be  law- 

fully  demanded :  Co  t^  tntetlt  and  purpofe,  that  by  virtue  oflntent» 

thefe  prefents,  and  of  the  llatute  for  transferring  ufes  into  pof« 

feffion,   the  faid  David  Edwards  and  Francis  Golding  may  be  ia 

the  adual  poiTeffion  of  the  premifes,  and  be  thereby  enabled  to 

take  and  accept  a  grant  and  releafe  of  the  freehold,  reveriion» 

and  inheritance  of  the  fame  premifes,  and  of  every  part  and 

parcel  thereof^   to  them,  their  heirs,   and  affigns;   to  the  ufes 

and  upon  the  truih,  thereof  to  be  declared  by  another  indenture^ 

intended  to  bear  date  the  next  day  after  the  day  of  the  date 

hereof.     Jltl  tDttnef0  whereof  the  parties  to  thefe  prefents  theirCoadiifiofl; 

liands  and  feais  Have  fubfcribed  and  fet>  the  day  and  year  £rft 

abovewritten. 

Seded,  and  delivered,  being 

Arfk.  duly  ilamped,  in  the  Abraham  Barker.  (L.  S.) 

jprefence  of  Cecilia  fiarker.      (L.  S.) 

Ceorge  Carter.  David  £dwards.     (L.  S.) 

William  Browne*  Francis  Golding*    (L«  S.)      , 


§.2.    DeeJ  o/KnLEASS. 

Vt)l0  3lnlrentttte  of  £ve  parts,  made  the  fourth  day  of  Sep-PicQiHet. 
tember,  in  the  twenty-firil  year  of  the  reign  of  our  fovereign 
lord  Georgb  the  fecond  by  the  grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the  faith,  and  fo 
.fbrth,  and  in  the  year  of  our  Lord  one  thoufand,  (even  hundred, 
and  forty-feven,  between  Abraham  Barker,  of  Dale  HaU  inPafdflgh, 
the  county  of  Norfolk,  efquire,  and  Cecilia  his  wife,  of  the 
firil  part;  David  Edwards  of  Lincoln's  Inn  in  the  county  of 
Middiefex,  efquire,  executor  of  the  lail  will  ^nd  teftament  of 
Lewis  Edwards  of  Cowbridee  in  the  county  of  Glamorgan, 
gentleman,  liis  iate  father,  deceafed,  and  Francis  Golding  of 
uie  city  of  Norwich,  clerk,  of  the  fecond  part ;  Ch^les  Browne 
pf  Enftone  in  the  county  of  Oxford,  gentleman,  and  Richard 
MoQre  of  the  city  of  Briilol,  merchant,  of  the  third  part ;  John 
Bj^rker,  efquire,  fon  and  heir  apparent  of  the  faid  Abraham  Bar- 
fcer,  of  the  fourth  part ;  and  Katherine  Edws^rds,  fpinftery  one 
of  the  fifters  of  the  iaid  David  Edwards,  of  the  fifth  part. 
m^fWW  a  marriage  is  intendedx  by  the  permiffion  of  Goa,  tp 

be 
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JP,  II.  be  (hordy  had  and  rolemmxed  betwe^  the  fald  John  Barkef  sumI 
l_    ^-  _.garliprini>  Edwards  :  ^^tt)  tl^itf  ^ltlKtltttre  Wrnelkttl>   that  ia 
Recital.      con£deration  of  the  faid  intended  marriage,   and  of  the  ium  of 
Confiiicra-   five  thoufand  poands,  of  good  and  lawful  money  of  Great  Bri- 
^^  tain,  to  the  faid  Abraham  Barker,  (by  and  with  the  confenc  and 

agreement  of  the  faid  John  Barker»  and  Katherine  Edv^axds» 
teiliiied  by  their  being  parties  to,  and  their  fealing  and  delivciy 
iff,  thefe  prefentSy)  by  the  faid  David  Edwards  in  hanU  paid  at 
or  befbre  che  enfealing  and  delivery  hereof,   being  the  marTiage 
jK>rtion  of  the  faid  Kacherine  Edwards,   bequeathed  to  her   bj 
ihe  lafl  will  and  teftament  of  che  faid  Lewis  Eldwards,  her  late 
father,  deceafed;    the   receipt  and  payment  whereof  the  iaid 
Abraham  Barker  doth  hereby  acknowlege,    and  thereof,    and 
«f  every  part  and  parcel  thereof,  they  the  faid  Abraham  Barker, 
John  Barker,  and  Klatherine  £dwards«  do*  and  each   of  theai 
doth»  releafe»  acquit,  and  difcharge  the  faid  David  Edwards, 
his   executors,  and  adminiikrators^  for  ever  by  thefe  preiencsi 
«nd  for  providing  a  competeat  jointure  and  provifion  of  main- 
.tenance  for  the  faid  Kathenne  Edwards,  in  cofe  fhe  fha]],  aitcr 
the  faid  intended  marriage  had^  furvive  and  overlive  the  faid  John 
Barker  her  intended  hufband :   and  for  fettling  and  afluring'  the 
Capital  meffuage,  lands^  tenements,  and  hereditaments,  herein- 
after  mention^d,  unto  fuch  ufes,  and  upon  fuch  troftsy  as  are 
hereinafter  expreired  and  declared  :   and  for  and  in  confideratiofi 
cf  tlie  fum  of  five  fhillings  of  lawful  money  of  Great  firitain 
to  the  faid  Abraham  Barker  and  Cecilia  his  wife  in  hand  paid 
by  the  faid  David  Edwards  and  Francis   Golding»  and  of  ten 
fhillings  of  like  lawful  money  to  them  alfo  in  hand  paid  by  the 
iaid  Charles  Browne  and  Richard  More^  at  or  before  the  enfeal^r 
ing  and  delivery  hercof,  (fhe  feveral  receipts  whereof  are  herd^y 
rcfpeftively  acknowleged,)   they  thc  faid  Abraham  Barker  and 
Uealew      Cecilia  his  wife,  l^abe,  and  each  of  them  hath»  eranted,  bar- 
gained,  fold,  releafed^  and  confirmed,  and  by  theie  preients  do» 
and  each  of  them  doth,  grant»  bargain,  fell>  releafe,  and  oqd. 
firm  unto  the  faid  David  Edwards  and  Francb  Gcdding,  their 
Farcdt.      heirs  and  afligns,  9li  that  the  capital  mefluage  Qalled  Dale  Hallj, 
in  the  parifh  of  Dale  in  the  faid  county  of  Norfolk»  whepetn 
the  faid  Abraham  Barker  and  Cecilia  his  wife  now  dwell,  aad 
all  thofe  their  lands  in  the  faid  parifh  of  Dale  caHed  or  known 
by  the  name  of  WiIfon's   farm,   containing  by  eiHmation  five 
hundred  and  forty  acres,  be  the  fame  more  or  lefs>  together  with 
all  and  fingular  houfes,  dovehoufes,  bams,   buildings,  fbibles» 
yards,  garc^ns,  orchards,  lands,  tenements,  meadows,  paftures» 
feedings,  commons,  woods,  underwoods,  ways^  waters,  water» 
courfes,    finiings,    privileges,    profitSi    eafements,  commo&ieSi^ 
adyantnges,    emoluments,     hereditaments>    and    appartenances 
whatfoevcr  to  the  faid  capital  meffuage  and  farm  belonging  or 
appertaining,  or  with  the  fame  ufed  or  enjoyed>  or  accopted» 
reputed>  taken^  or  knowna  as  part,  jparcel,  or  member  theroo^ 

«r 
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«r  ats  beionging  to  the  fame  or  any  part  thereof ;  (all  which  faid  N^-  ^^* 
premiies  are  now  in  the  adual  pofleffion  of  the  faid  David  Ed-*"— '"y***-* 
wards  and  Francis  Golding,  by  virtue  of  a  bargain  and  fale  to ^**"*^'°°^ 
them  thereof  made  to  the  faid  Abraham  Barker  and  Cecilia  his^^^^*"* 
wife  for  one  whole  year>  in  confideration  of  five  fhillings  to  them 
paid  by  the  iaid  David  Edwards  and  Francis  Golding,   in  and 
by  oae  indentore  bearing  date  the  day  next  before  the  day  of 
the  date  hereof»  and  by  force  of  the  ftatute  for  uansferring  ufes 
into  pofieffion  ;j  and  the  reverfion  and  reveriions,  remainder  and 
remainders»  yearly   ahd  other  rents,   iifues  and  proiits  thereof, 
and  every  part  and  parcel  thereof,  and  alfo  all  the  eflate,  right» 
^tle»   intereil»  truH,  property,  claiiii,    and  demand  yuhatfoever, 
both  at  law  and  in  equity>  of  them  the  faid  Abraham  Barkery 
and  CedKa  his  wife,  in,  to,  or  out  of  the  faid  capital  meiTuage» 
lands,  tenements,  hereditaments,  and  premifes  :    Co  \)a\)t  mJ^Hahaubm» 
ti  t^OlH    the  faid  capital  meffuage,    lands,    tenements,   heredi- 
taments,  and  all  and  fingular  other  the  premifes  herein  before 
mentioned  to  be  hereby  granted  and  releafed,    with  their  and 
every  of  their  appurtenances,  unto  the  faid  David  Edwards  and 
Francis  Golding,  their  heirs  and  afligns,  to  fuch  ufes,  upon  fuch 
trails,  and  to  and  for  fuch  intents  and  p.urpofes  as  are  hereinafter 
mentioned,  expreiTed,  and  declared,  of  and  concerning  the  fame: 
that  is  to  fay,  to  the  ufe  and  behoof  of  the  faid  Abraham  Bar-  To  the  ofe 
ker,  and  Cecilia  his  wife,  according  to  their  feveral  and  refpec-  °^^^f  grant- 
tive  eflates  and  intereils  therein,    at  the  time  of,    or   immedi- ^^^^ '^*')  "*"* 
ately  before,   the  execution  of  thefe  prefents,    until  the  folem- 
nization  of  the  faid  intended  marriage:    and  from  and  after  theThenofthe 
iblemnization  thereof,    to  the  ufe  and  behoof  of  the  faid  John^"^»»*<*  f» 
fiarker,    for  and  during  the  term  of  his  natural  life  ;    without^'^^*^-^ 
impeachment  of  or  for  any  manner  of  waile  :  and  from  and  aftcr^^y^gp 
the  determination  of  that  eflate,  then  to  the  ufe  of  the  faid  Da-totrufteest« 
vid  Edwards  and  Francis  Golding,  and  their  hcirs,  during  thepreferve 
Kfe  of  the  faid  John  Barker,  upon  truil  to  fupport  and  preferve  cont^,"gcnt 
the  contingent  ufes  and  eiiates  hereinafter  limited  from  being^"*^^ 
defeated  and  deilroyed,  and  for  chat  purpofe  to  make  entries,  or 
bring  adions,  as  the  cafe  ihall  require ;  but  neverthelefs  to  per- 
mit  and  fuffer  the  faid  Tohn  Barker,  and  his  ailigns,  during  his 
life,  to  receive  and  take  the  rents  and  proiits  tnereof,  and  of 
every  part  thereof,  to  and  for  his  and  their  own  ufe  and  beneiit : 
and  from  and  after  the  deceafe  of  the  faid  John  Barkcr,  tlien  to  Remaiuder 
the  ufe  and  behoof  of  the  faid  Katherine  Edwards,  his  intended  JP  *J}J  ^'^"^ 
wife,  for  and  during  the  term  of  her  natural  life,   for  her  join-heriointure 
ture,  and  in  lieu,  bar,  and  fatisfaftion  of  her  dovver  and  thirds  jn  i„  of    ' 
at  common  law,  which  ihe  can  or  may  have  or  ckim,  of,  in,dower; 
to,  or  out  of,  all,  and  cvery,  or  any,    of  the  lands,  tenements, 
and  hereditaments,    whereof  or  wherein  the   faid  John  Barker 
Bow  is,  or  at  any  time  or  times  hereafter  during  the  coverture  be- 
tween  them  ihall  be>  feifed  of  any  eilate  of  freehold  or  inherit- 

anc%: 


vi  A   P   P   E   N   D    I    X. 

N",  II.  ance :  aod  from  and  after  the  deceafe  of  the  faid  Slatfaerine  Ed- 
1  -,-  _f"*^T^«  or  other  fooner  determination  of  the  faid  eilate,  then  to 
Remainder  the  ufe  and  behoof  of  the  faid  Charles  Browne  and  Richard 
tD  other  More»  their  executors,  adminiftrators»  and  ailigns,  for  and  dnr- 
^^cesforajjjg^  and  mito  the  full  end  and  term  of,  fivc  hundred  years  firom 
trufts  Ifta  thence  next  enfuing  and  fully  to .  be  complete  and  ended,  withont 
inntioiied:  impeachment  of  wafle  :  upon  fuch  trufls  neverthele{s,  and  to  and 
for  fuch  intents  and  purpofes,  and  under  and  fubjedl  to  fuch  pro- 
vifoes  and  agreements^  as  are  hereinafter  mentioned,  exprefied, 
Remainder  ^nd  declared  of  and  conceming '  thc  fame :  and  from  and  after 
^d  other  ^^  ^^^'  expiration,  or  othcr  fooner  determination  of  the  iaid 
fons  of  the  ^^^"^  ^^  ^^^  himdred  years»  and  fubjedt  thcreunto»  to  the  vfe 
narriace  in  and  behoof  of  the  firft  fon  of  the  fald  John  Barker  on  the  body 
taili  of  the  faid  Katherine  Edwards  his  intended  wife  to  be  begotten» 

and  of  the  heirs  of  the  body  of  fuch  firft  fon  lawfuily  iifuing  ; 
and  for  defaolt  of  fuch  iffuej  then  to  the  ufe  and  behoof  of  the 
fecond,  third,  fourth,  fifth,  fixth,  feventh»  eighth»  ninth«  tenth» 
and  of  all  and  every  other  the  fon  and  fons  of  the  faid  John 
Sarker  on  the  body  of  the  faid  Katherine  Edwards  his  intended 
wife  to  be  begotten,  feverallyy  fucceflively,  and  in  remaindery 
one  after  another»  as  they  and  every  of  them  fhall  be  in  feni- 
ority  of  age  and  priority  of  birth,  and  of  the  feveral  and  re- 
fpedive  heirs  of  the  body  and  bodies  of  all  and  every  foch  fbn 
and  fons  lawfully  iffuin? ;  the  elder  of  fuch  fons,  and  the  heirs 
of  his  body  ifruing,  bemg  always  to  be  preferred  and  to  take 
before  the  yoonger  of  fuch  fons,  and  the  heirs  of  his  or  their 
Remainder  body  or  bodies  ifiuing  :  and  for  default  of  fuch  ifTue,   then  to  the 
J>  «1;«         ufc  and  behoof  of  all  and  every  the  daughtcr  and  daughters  of 
»E  ten,    ^j^g  ^^j^  j^j^^  Barker  on  the  body  of  the  ^id  Katherine  Edwards 
■•tenantsinhis  intended  wife  to  be  begotten,  to  be  equally  divided  between 
comnMn,  inthcm,  (ifmorc  than  one,)   ihare  and  fhare  alike,  as  tenants  in 
***  •  common  and  not  as  joint-tenants,   and  of  thc  feveral  and  rc- 

fpe£live  heirs  of  the  body  and  bodies  of  all   and  every  fuch 
Ktmainder  daughter  and  daughters  lawfully  iffuing :  and  for  default  of  fnch 
?^^*J**^"^:  iflue,  then  to  the  ufe  and  behoof  of  the  heirs  of  thc  body  of 
Remaindcr '  ^^°*  ^^®  ^**^  J^^**  Barkcr  lawfully  iffuinjj :    and  for  default  of 
to  the  huf.  fnch  heirs,  then  to  the  ufe  and  behoof  of  the  faid  Cecilia,  the 
band^s  mo-  wifc  of  the  faid  Abraham  Barker,  aud  of  her  heirs  and  afGgns 
^u  '"  0*%^°*^  ^^^^'     9M  as  to,  for,  and  conceming  the  term  of  five  hon- 
Je  ter"    ^  drcd  years  herein  before  limited  to  the  faid  Charles  Browne  and 
4f darf d  •      Richard  More,   their  executors,   adminidrators  and  afligns,   as 
aforefaid,  it  is  hereby  declared  and  agreed '  by  and  between  all 
the  faid  parties  to  thefe  prefents,  that  the  fame  is  fo  limited  to 
them  updn  the  trufls,  and  to  and  for  the  intents  and  purpofes, 
and  under  and  fubje£t  to  the  provifoes  and  agreements,  herein- 
after  mentioned,   exprcfled,   and  declared,    of  and  concerning 
the  fame  :  that  is  to  fay,  in  cafe  therc  fhail  be  an  eldefl  or  only 
fon  and  «nc  or  more  other  child  or  children  of  the  faid  John  Bar« 
L  ker. 
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ker,  on  thc  body  of  the  faid  Katherine  his  intended  wifc  to  he  N®.  IL 
begotten,  then  upon  truft  that  they  ihe  faid  Charles  Browne  iti^'     -^i     j 
Richard  More,  their  executors,  adminiflrators,  and  affigns^  by.to  raUe  (>of. 
falc  or  mortgage  of  the  faid  term  of  five  hundred  years,  or  by^'o"*  ^^ 
fiich  other  ways  and  means  as  they  or  the  furvivor  of  them,  or  ^umJ?^ 
ihe  executors  or  adminillrators  of  fuch  furvivor, .  (hall  think  fit,      ^^ 
ihall  and  do  raife  and  levy^  or  borrow  and  take  up  at  interell, 
tiie  fum  of  ibur  thoufimd  pounds  of  lawful  money  of  Great  Bri- 
tain,  for  the  portion  or  portions  of  fuch  other  child  and  children 
(befides  the  eldeft  or  only  fon)  as  afbrefaid,   to  be  equally  di- 
yided  between  them  (if  more  than  one)   (hare  and  iharc  alikc ;  payable  at 
tiie  portion  or  portions  of  fuch  of  them  as  fhall  be  a  fon  or  fonsccrtaia 
to  be  paid  at  his  or  their  refpedive  age  or  ages  of  twenty-onc  ^mcs, 
ycars;  and  the  portion  or  portions  of  fuch  of  them  as  (hali  bc 
a  danghter  or  daughters  to  bc  paid  at  her  or  their  refpe^vc  agc 
or  ages  of  twenty-one  ycars,  or  day  or  days  of  marriage,  which 
ihall  firH  happen.     And  upon  this  further  truft,  that  in  the  mean  wlth  matn. 
time  and  until  the  fame  portions  ihall  become  payable  as  aforc*  tenance  at 
faid,  the  faid  Charles  Browne  and  Richard  More,  their  cxecu-  ^*  "^«  ®^ 
tors,   adminiftrators,  and  affigns,  fhall  and  do,  by  and  out  of^P^^^^'^'* 
the  rents,  ifrues,  and  profits  of  the  premifes  aforefaid»  raife  and 
levy  fuch  competent  yearly  fum  and  fums  of  money  for  the  main- 
tenance  and  education  of  fuch   child  or  children,    as  fhall  not 
cxceed  in  the  whole  the  intereft  of  their  refpeftivc  portions  after 
the  rate  of  four  pounds  in  the  hundred  yearly.      ^rct)fllCtl  al-  aji(}  b^^nffit 
ways,  that  in  cafe  any  of  the  fame  children  Ihall  happen  to  die  J^/"fvivor- 
before  his,  hcr,  or  thcir  portions  fhall  bccome  payable  as  aforc-    ^^* 
faid,  then  the  portion  or  portions  of  fuch  of  them  fo  dying  fhall 
go  and  be  patd  unto  and  be  equaliy  dividcd  among  thc  furvivor 
or  furvivors  of  them,  when  and  at  fuch  time  as  the  original  por- 
tion  or  portions  of  fuch  furviving  child  or  childrcn  fhall  becomc 
payable  as  aforefaid.     ^tOl)iDe^  alfo,    that  in  cafe  there   fhall  If  qo  fuch 
be  no  fuch  child  or  children  oF  thc  faid  John  Barker  on  the  body  chiid, 
of  the  faid  Katherine  his  intcnded  wife  begotten,  bcfides  an  eldefl 
or  only  fon ;    or  in  cafe  all  and  cvery  fuch  child  or  childrcn  or  if  all  dle, 
ihall  happen  to  die  bcforc  all  or  any  of  their  faid  portions  fhall 
become  due  and  payable  as  aforefaid ;    or  in  cafe  the  faid  por-  or  If  the 
tions,  and  alfo  fuch  maintenance  as  aforefaid,  fhall  by  the  faid  P<^"">"*  ^ 
Charles  Browne  and  Richard  More,  their  executors,  adminiflra-      ^  ' 
tors,  or  affigns,   be  raifed  and  levied  by  any  of  the  ways  and 
means  in  that  behalf  afore-mentioned ;  or  in  cafe  of  the  fame  by  or  paid, 
fuch  perfon  or  perfons  as  fhall  for.the  tin)c  being  be  ncxt  in  re- 
verfion  or  remainder  of  the  fame  prcmifes  expeftant  upon  the 
faid  term  of  five  hundred  years,  fhall  be  paid,  or  well  ahd  duly  orfecttredbx 
fecured  to  be  paid,    according  to  the  true  intent  and  meaning  tbe  perion 
of  thefc  prefents ;  then  and  in  any  of  the  faid  cafes,  and  at  alP^^^"  *^^" 
times  thenceforth,  thc  (aid  term  of  ^ve  hundred  years,  or  fo  much  JJ*'  reflVuc 
thereof  as  (hall  remain  unfold  or  undifpofed  of  for  the  purpofes  ^r  the  term 
jiforcfaid,  ihall  ceafe^  determinc,  and  be  utterly  void  to  all  intentsto  cearc« 

and 
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V  '  il*  stxkd  parpofesy  any  thing  herein  contained  to  the  contrary  thereo^ 
n  "T-^.*""^^'^  ^y  ^^  notwithftandJDg.     fSrobitiell  alib,  and  it  is  hereby 
A»t  tJM^ufes  ^*"^^*'  declared  and  agreed  by  and  between  all  the  faid  jguties 
md  eftates    ^^  ^^®^<^  prefents,  that  in  cafe  the  faid  Abraham  Barker  or  Ce- 
hereby         cilia  his  wife,  at  any  time  during  their  lives,  or  the  life  qF  the 
granted  fliall  furvivor  of  them,  with  the  approbation  of  the  faid  David  £d- 
be  vofd,  on  ^yards  aftd  Francb  Golding,   or  the  furvivor  of  them,    or  the 
Dther°Unds  ^'^^^^''^ors  and  adminiftrators  of  fuch  furvivor,  ihall  fettle,  convey» 
Df  eqaai      ^^^  aiTure  other  lands  and  tenements  of  an  eftate  of  inheritance 
value  in  xe-  in  fee-fimple,  in  pofreflion,  in  fome  convenient  place  or  placea 
coiQpenfe.    within  the  realm  of  England,  of  equal  Or  better  value  than  the 
faid  capital  meiTuage,  lands,  tenements,  hereditaments  and  pre- 
mifes ;  hereby  granted  and  releafed,  and  in  lieu  and  recompenie 
thereof  unto  and  for  fuch  and  the  like  ufes,  intents,  and  pur* 
pofes,  and  upon  fuch  and  the  like  trufls,  'as  the  faid  capital  mef- 
fuage,  lands,  tenements,  hereditaments,  and  premifes  are  hereby 
fettled  and  aflfured  unto  and  upon»   then  and  in  fuch  caie,  and 
at  all  times  from  thenceforth,  all  and  every  the  ufe  and  ules» 
trail  and  truHs,    eilate   and  eiUtes  herein  before  limited,    cx- 
preifed,    and  declared  of  or  conceming  the  fame>  ihall  ceaie» 
determine^  and  be  utterly  void  to  all  intents  and  purpofes ;  aad 
the   fame  capital  mefluage^    lands,    tenements,    hereditaments, 
and  premifes,  ihall  from  thenceforth  remain  and  be  to  and  fbr 
the  only  proper  ufe  and  behoof  of  the  faid  Abraham  Barker  or 
Cecilia  his  wife,  or  the  furvivor  of  them,  fo  fettling«  conveying, 
and  aiTuring  fuch  other  lands  and  tenements  as  aforefaid,  and  of 
his  or  her  heirs  and  afliens  for  ever :   and  to  and  for  no  other 
ufe,  intent,  or  purpofe  whatfoever ;  any  thing  herein  contained 
Covenant  toto  the  contrary  thereof  in  any  wife  notwithflandin^.      9nll»  fbr 
lcTy  a  finp.  {^^  confiderations  aforefaid^  and  for  barring  all  eihites  tail,  and 
all  remainders  or  reveriions  thereupon  expe&ant  or  depending, 
if  any  be  now  fubiiftine  and    unbarred  or  o^erwife  uodeter* 
mined»  of  and  in  the  faid  capital  meifuage,  lands,  tenements^ 
hereditaments,   ahd  premifes^  hereby  granted  and  releafed,   or 
mentioned  to  be  hereby  granted  and  releafed,  or  any  of  them, 
or  any  part  thereof»  the  faid  Abraham  fiarker  for  himfelf  and 
the  faid  Cecilia  his  wife>  his  and  her  heirs,  executors^  and  ad- 
miniilrators,   and  the  faid  John  Barker  for  himfelft  his  heirs^ 
executorSy    and  adminiilrators»  do  and  each  of  them  doth,  re- 
fpedlively  covenant,  promife,   and  grant,    to  and  with  the  faid 
David  Edwards  and  Francis  Golding,  their  heirs,  executors,  and 
adminiilrators«  by  thefe  prefents,   that  they  the  faid  Abraham 
Barker  and  Cecilia  his  wife,   and  John  Barker,    ihall  and  wiU, 
at  the  cofts  and  charges  of  the  faid  Abraham  Barker,  before 
the  end  of  Nnchaelmas  term  next  enfuing  the  date  hereof,  ac- 
knowlege  and  levy,  before  his  majeily's  juilices  of  the  court  of 
common  pleas  at  Weil^miniler,  one  or  more  iine  or  flnes,  Jur  cog* 
mzance  de  droitp  come  ceo,  i^c.    with  proclamations  accoiding  to 
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Ihe  fenn  of  l!it  fttfotes  in  thitt  cafe  n^ftde  and  provided;  and  the  N^.  lU 
«fual  conrfe  of  fints  ki  rnch  cafes  accuftomed,  unto  the  faid  Da*u  —^-  «^ 
fidEdwanls,  aact  his  heirs,  of  the  faid  capiinl  meiTuage»  lands» 
tenement3>  hsreditaments»  and  premifes,  by  iuch  apt  and  c(m>- 
▼enieni»  names»  quaatities,  qusditiesy  nmnber  of  acrcs,  and  other 
defcTiptions  to  afcertain  the  ikme»  as  iball  be  tdought  meet; 
wfaich  feid  fete  or  fiaesy  fe  as  aforeiaid»  or  in  any  other  manner 
levied  and  adtnqwleged,  or  to  be  levied  and  ackncm^leged,  ihall 
be  and  enuie>  and  ihaQ  be  adjodged,  decmed»  conilTaedy  and 
takeny  and  fo  are  and  were  meant  and  intended,  to  be  and 
ennre,  and  are  hereby  dedared  by  all  the  faid  partxes  to  thefe  , 

prefents  to  be  and  emire»  to  die  nfe  and  behoof  of  the  faid  Da- 
vid  Edwards,  and  his  heirs  and  affigns  ;  to  the  intent  and  pur- 
pofe  thas  tbe  faid  David  Edwards  may,  by  virtue  of  the  faid 
nne  or  ilnes  (o  covenanted  and  agreed  to  be  levied  as  afbrefaid,, 
be  a^  beoome  perf6&  tenant  of  the  freehold  of  the  faid  capital'"  ^^  ^ 
meflbage,  lands^  tesements,  hereditaments,  and  all  other  the^^^^^,j[^ 
premiies,  to  the  end  tfaat  one  or  more  good  and  perfeft  common^,«>.(i^,th^ 
recovery  or  recoveries  maybe  theieof  had  and  fixffered»  in  fucha  recovery 
marnier  as  is  hereimifter  for  tfaat  purpofe  mentioned.  And  it  is»»y  ^ 
faereby  dedared  and  agreed  by  and  between  all  the  faid  partics^^^^* 
to  thde  prefents,  that  ^t  fliaU  and  may  be  lawful  to  and  ibr  the 
iaid  Francis  Gokiing,  at  the  coils  and  charges  of  the  faid  Abra* 
faam  Barker»  before  the  end  of  Michaelmas  term  next  enfning 
the  date  heieof»  to  fae  fbrth  aDd  profecute  out  of  his  majeily's 
faigh  oonrt  of  cbancery  one  more  writ  or  writs  of  entry  /ur  dif» 
Jtifin  en  U  fcfty  retonuible  before  fab  majefty's  jaftices  of  the 
ooart  of  oomffflon  pleas  at  Weihninfler»  thereby  demanding  by 
apt  and  convenient  names»  qmncities»  oualities,  number  of 
gcres»  and  other  defcriptions»  tfae  iaid  capital  mefroage,  lands» 
tnieiiients^  hereditaments»  and  premtfes»  againil  the  faid  David 
Edwaids;  to  which  faid  writ*  or  writs»  of  entry  he  the  iaid 
David  Bdwards  ihali  appear  gnah,  eitfaer  in  fab  own  proper 
perfon^  or  by  fais  attomey  tfaereto  lawfully  antfaorized,  and  voodi 
over  to  warranty  the  faid  Abraltam  Barker,  and  Cecilia  his  wife, 
and  Jofan  Barker ;  who  ihall  aUb  gratis  appear  in  their  proper 
peribns*  or  by  tfaeir  attomey  or  attomeys,  thereto  lawfolly 
aathorized»  and  enter  into  the  warranty»  and  vonch  ovcr  to  war- 
lanty  the  common  voacfaee  of  tfae  fame  court;  who  ihall  alib 
appear>  and  after  imparlance  fhall  make  default :  fo  as  judgment 
ihall  aod  may  be  thereupon  had  and  given  fbr  the  faid  Frands 
Golding»  to  recover  the  iaid  capital  meifaage,  lands»  tenements» 
]^eredttamentt>  arrd  premtfes,  againll  the  iaid  David  Edwards, 
aod  for  him  to  recover  in  valne  againft  the  faid  Abraham  Barker» 
and  Cecilia  fais  wife,  and  John  Barkcr»  and  for  them  to  recover 
in  value  againft  the  faid  common  vouchecy  and  that  executkm 
Jhall  and  may  be  thereupon  awarded  and  had  accordingly,  and 
ali  and  every  other  aift  and  thing  be  done  and  cicecuted»  needful 
VoL.  II.  L  1  a»d 
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N*^.  II.  and  requiifite  fbr  the  fufieiing  and  perfeding  of  fach  comiBM 
i.  .i«y«.<  — Vecovery  or  recoveries,  with  vouchers  as  afbrefkid.      And  it  is 
hereby  further  dedared  and  agreed  by  and  between  ali  the  iaid 
toenwe      parties  to  thefe  preients,  that  immediately  from  and  after  tfec 
suffering  and  perfedting  of  the  faid  recovery  or  recoveries,  fi>  as 
aforefaid»  or   in  any  other  manner,    or  at    any  other  time  or 
times,  fulFered  or  to  be  fuffered,  as  weli  thefe   prefents  and  tiie 
aflTurance  hereby  made,  and  the  faid  fine  or  Sncs  fo  coveoastBd 
to  be  levied  as  aibrefaid,  as  alfo  the  faid  recovery  or  recoverics, 
and  alfq  all  and  every  other  fine  or  fines»  recovery  and  reoa- 
veries,  conveyances»  and  aifurances  in  the  law  whatibever  hef# 
tofore  h^d,  niade,  levied*  fufFered,  or  executed,   or  hereafter 
to  \>e  had,  made,  levied,  fuffered,  or  execoted»  of  thc  fiud  ca- 
pital  meflfuage,  lands,  tenements,  hereditaments»   and  prem^, 
or  any  of  them,  or  any  part  thereof  by  and  betwccn  the  fiud 
parties  to  thefe  prefents  or  any  of  them,  or  v^hereunto  thcy  or 
any  of  them  are  or  fhall  bc  parties  or  privies,   (hall  be  and  eDore, 
and  (ha]I  be  adjudged,  deemed,  conftrued,   and   taken,  aod  fo 
are  and  were  meant  and  intended,  to  be  and  enure,  aod  the  /v- 
coveror  or  recoverors  in  the  faid  recovery  or  rccoyccies  naoed 
or  to  be  named,  and  his  or  their  heirs,  fhall  fbukd  and  be  fdfcd 
of  the  faid  capital  meffuage,  lands,  tenements»   hereditaineflts, 
to  the  pre-  and  prcmiies,  and  of  every  part  and  parjcel  thereoG  tt>  the  oics, 
f*^^'"ey"  upon  the  trufls,  and  to  and  for  the  intents  and  purpofes,  a«f 
jnthisdccd.j^^^^j.^^^  fubjea  to  the  provifoes,  limitattons,  and  agreemcots, 
hcrein  before-mentioned,  expreiTed,  and  dedared,   of  andcoo- 
^^^^/^'«-ceming  thc  fame.      9nT)  the  faid  Abraham  Barker,  party  bere' 
"*""'        unto,  doth  hcrcby  for  himfelf,  his  heirs,  executors,  and  admi- 
niftrators,   further  covenant,  promife,  grant,  and  agrce,  to  fod 
with  the  faid  David  Edwards  and  Francis  Golding,  their  bcffs, 
executors,  and  adminiflrators,  in  manner  and   form  foUowiog; 
forquieten-that  is  to  fay,  that  the  faid  capital  mefTuage,  lands,  teaewcDts,. 
joyn^cnt,     hcrcditaments,  and  premifes,  fhall  and  mav  at  all  times  hcrcaftcr 
remain,   continue,   and  be,   to  and  for  the  ufes  and  porpwcs, 
upon  the  trufts,  and  under  and  fubjedl  to  the  provifoes,  limiu* 
tions,  and  agreements,  herein  before-mentioned,  cxprefTed,  aw 
declared,  of  and  concemin?  the  famc;  and  fhall  and  m^Y  ^ 
peaceably  and    quictly    had,    held,    and  enjoyed  accordiogly» 
without  any  lawful  let  or  interruption  of  or  by  the  faid  Abrabaffl 
fiarker  or  Cecilia  his  wife,  parties  hereonto,  his  or  her  hcirs  or 
affigns,  or  of  or  by  any  other  perfon  or  perfons  lawfully  claun* 
ing  or  to  claim  from,  by,  or  under,  or  in  truft  for  hin,  A^» 
them,  or  any  ofthem;  or  from,  by,  or  under  his  or  hcrancd- 
frw  from    tors,  or  ahy  of  them ;   and  fhall  fo   rematn,  continue  and  bc# 
incum-       frec  and  clear,  and  freely  and  clearly  acquitted,  exoneratcd,  an" 
Uwn^cs  j      difcharged,  or  otherwife,  by  the  faid  Abraham  Barker,  or  Ceciw 
his  wife,  parties  hereunto,  his  or  her  heirs,  executors,  or  &^^^' 
niftrators,  well  and  fufBciently  favcd,  defcnded,  kept  barmlc»» 
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and  iiidemiu£ed  of>  from,  and  againft  all  former  and  other  gifts,   ^^-  ^^* 

frants>  bargains»  fales,  leafes,  mortgages>   eHates,  tides,  trou-^— nr~-' 
lcs>  charffes,  and  incumbrances  whatfoever»  had,  madc,  done, 
committed,  occafioned,  or  fuffered,  or  to  be  had,  made»  done, 
committed,  occafloned,  or  fuffered,  by  the  faid  Abraham  Bar- 
ker,  or  Cecilia  his  wife,  or  by  his  or  her  anceftors,  or  ajiy  of 
them,  or-by  his,  her,  their,  or  any  of  their  adl,  mcans,  afTent^ 
confent,  or  procurement :  9llT^  mo^eobet  that  he  thc  faid  Abra-  «"^  ^*^/"'' 
ham  Barker,   and  Cecilia  his  wife,    parties  hereunto,    and  his^^^*  ^^' 
or  her  heirs,  and  all  other  perfons  having  or  lawfuliy  daiming, 
or  which  ihall  or  mav  have  or  lawfolly  daim,  any  ellate,  right, 
title,  truft,  or  intereft,  at  law  or  in  equity,  of,  in,   to,  pr  ouc 
of,  the  fsdd  capital  melTuage,  lands,  tenements>  hereditaments, 
and  premifes,  or  any  of  them,  or  any  part  thereof,  by  or  under 
or  in  trufl  fbr  him,  her,  them,  or  any  of  them,  or  by  or  under 
his  or  her  anceftors  or  any  of  them,  fhall  and  will  from  time  to 
dme,  and  at  all  times  hereafter,  upon  every  reafonable  reqneft, 
and  at  the  cofls  and  charges,  of  the  iaid  David  Edwards  and 
Francis  Gdding,  or  either  of  them,  their  or  either  of  their 
heirs,  executors,   or  adminifh-ators,  make,  do>  and  execute,  or 
canfe  to  be  made,  done,   and  executed,  all  fuch  further  and 
other  lawfui  and  reafonable  a£ts,  deeds,  conveyances,  and  afTur- 
ances  in  the  law  whatfoever,  for  the  further,  better,  more  per- 
ieSt,  and  abfolute  granting,  conveying,  fettling,   and  afTuring 
of  the  fame  capital  meiTuage,  lands,  tenements,  hereditaments, 
and  premifes,  to  and  for  the  ufes  and  purpofes,  upon  the  trufls; 
and  under  and  fubjedk  to  the  provifoes,  limitations,  and  agree- 
ments  herein  before  mentioned,  expreffed,  and  dedared,  of  and 
concerning  the  fame,  as  by  the  faid  David  Edwards  and  Francis 
Golding,  or  either  of  them,  their  or  either  of  their  heirs,  execu* 
tors,  or  adminiflrators,  or  their  or  any  of  their  counfel  learned 
in  the  law  fhall  be  reafonably  advifed,  devifed,  or  required  :   fo 
as  fuch  further  affurances  contain  in  them  no  further  or  other 
warranty  or  covenants  than  againfl  the  perfon  or  perfons,  his, 
her,  or  their  heirs,  who  fhall  make  or  do  the  fame ;    and  fo  as 
the  party  or  parties,  who  fhall  be  requefled  to  make  fiich  further 
afTurances,  be  not  compelled   or  compellable,    for  making  or 
doing   thereof,    to  go  and   travel  above  five  miles  from  his, 
her,    or  their  then  refpedive  dwellings,    or  places  of  abode. 
l^roMtell  laftlf,  and  it  is  hereby  further  declared  and  agreedPo«wofre- 
by  and  between  all  the  parties  to  thefe  prefents,    that  it  fhall™**'®"' 
and  may  be  lawful  to  and  for  the  faid  Abraham  fiarker  and  Ce- 
cilia  his  wife,   John  Barker  and  IJLatherine  his  intended  wife, 
and  David  Edwards,  at  any  time  or  times   hereafter,  during 
their  joint  lives,  by  any  writing  or  writings  under  their  refpec- 
tive  hands  and  feals,  and  attefied  by  two  or  more  credible  wit- 
neiTes,  to  revoke,  make  >oid,   alter,   or  change  all  and  every 
or  any  the  ufe  and  ufes,  eftate  and  eflates,  herein  and  hercby 

L  I  2  before 
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N*.  Jl.  {,e£^  Umited  and  declared,  or  mcadenetl  or  tattadei  to  be  !• 
'  "  ^  "'mitcd  and  dcclarcd,  crf  and  ia  ihc  captul  mtSvtge,  hais,  tc- 
nemcDU,  hereditaments,  and  premifei  ■ibre£ud,  or  oT  aod  io 
aay  pait  or  parcel  theieor,  and  to  dedare  new  bbcI  other  oSa  <t 
the  laiae,  or  of  any  pwt  or  parccl  thereof,  wty  thing  hmn 
coQtained  to  the  contraiy  thereof  io  any  wife  notwitfaSanfin;. 
Csaclufion.  J|n  l^ftnffif  whereof  the  parties  to  thefe  prefents  their  tiandt  ui 
leals  have  fubfcEibed  aod  iet,  tlie  day  Mtd  yeaj-  firft  abore  wntn. 


SciU.  inl  dcHveml,  bcing 

Al>nb>m  Barter. 

(L.«.) 

iHl  dalr  Aajninl,  in  thc 

Ceciri»  Butei. 

(L.8.) 

j)«fence  of 

D.vid  Edwardi. 

George  Carter. 

FraicU  GddinB. 

Willjam  Bnwne. 

Chai4es  BtxMvse. 
Richard  More. 
Jchn  Ba><cer. 
Katherine  Edtmdi 
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Jn  Objlioatiow,  tr  Bond,   voith  CoNpiTioit  Jnr 

tbe  Faynunt  of  Money. 

^V^f^t>^  M  meil  by  thefe  prefents,  that  I  David  Edwards^ 
^^  of  Lihco)n's  Inn  in  thc  county  of  Middlcfex,  eiquire,  aiA 
held  and  iirmly  bound  to  Abraham  Barker  of  Dale-Hall  in  th« 
county  of  Norfolk,  efqaire»  in  tcn  thoufand  poifnds  of  lawfnl 
tnoney  of  Great  Britain^  to  be  paid  to  the  faid  Abraham  Baf» 
ker,  or  his  certain  attomey,  executors,  adminiftrators,  or  af« 
figns;  for  which  payment  well  and  truly  to  be  made,  i  bind 
myfelf,  my  heirs,  execotors,  and  adminiftrators,  firmly  hy  thefiB 
prcfentsy  iealed  with  my  fcal.  Dated  the  fburth  day  of  Sep* 
tember  in  the  twenty-firft  year  of  the  reien  of  our  fb^ereign 
lord  Gborob  tbe  fecond  by  the  grace  of  God  king  of  Greac 
Britain,  France»  and  Ireland,  defender  of  the  faith,  and  fe 
Ibrth»  and  in  the  ycar  of  oar  Lord  one  tkouiand,  feven  hundred^ 
and  fbrty-fcvcn. 

V^e  COn^itfOH  of  this  obligadon  b  fuch«  that  if  the  above- 
bounden  David  Edwards»  his  hcirs,  executors,  or  admioiftra'- 
cors,  do  and  (hall  wcU  and  truly  pay,  or  caufe  tq  be  paid,  unto 
the  abovc  named  Abraham  Barker,  his  exccutors,  adminiftra- 
tors»  or  af&gns»  the  full  fum  of  five  thoufand  pounds  of  lawful 
Britifli  moncy*  with  lawful  intercft  for  the  farae,  on  the  fouith 
4ay  of  March  oext  enfuing  the  date  of  the  abovc  writtcn  obli- 
gation,  then  this  obligation  ihall  be  yoid  and  of  none  efted^  or. 
«lie  ihall  be  and  remain  in  full  force  and  virtue. 

Scaled,  and  dclivercd^  bcing  David  E^wards.  (L«  S.} 

firft  duly   liamped,  in  tha 
prefence  of 

George  Carter. 

Wiitiain  Brown». 


»JBL 
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N<^.IV. 


NMV. 

^  FiN£  of  Lands  fur  Cognizance  dc  Droit, 

come  ceo>  •tfr. 

§.1.     Writ  of  Covenant  i    or  Praecipb» 

||c:Cfl)lft<C(C  the  fccond,  by  the  grace  of  God  of  Great 
^^  Britain,-  FranCe,  and  Ireland  king,  defender  of  thc  faith, 
and  fo  forth,  to  the  IheriiF  of  Nortblk,  ^reeting.  ComilUUlll  Abra- 
ham  Barker,  efauire,  and  Cecilia  his  wife,  and  John  Barker» 
cfquire>  that  jultly  and  withoot  delay  thcy  perform  to  David 
Edwards,  efquire,  the  covenant  made  between  them  of  two 
mefTuages,  two  gardens,  three  hundred  acresofland,  one  hun- 
dred  acres  of  meadow,  two  hundrcd  acres  of  paflure,  and  fifty 
«cres  of  wood,  with  the  appurtcnances,  in  Dale;  and  unleis 
they  fhall  fo  do,  and  if  the  faid  David  fhall  give  you  (ecurity 
of  profecuting  his  claim,  then  fummon  hy  good  fummoners  the 
faid  Abraham,  Cecilia,  and  John,  that  they  appear  before  our 
juftices»  at  Weflminfter,.  from  the  day  of  St.  Michael  m  onc 
month,  to  fhew  whercfore  they  have  not  done  it :  and  have  you 
therc  the  fummoners,  and  this  writ.  tJSXitntia  ourfclf  at  Wefl- 
minHer  the  ninth  day  of  Odober,  ia  the  tweaty-firfl  year  of  our 
rcign* 

Summoners  of  the  1 
Sberlff^t      Pledges  of    )  John  Doe.         within  named  A-  f  John  Den. 
Kuco.       pix^fecQtion.  )  Richard  Roe.    braham,    Cecilia,  J  Richafd  Fen. 

and  John.  J 

§.2.     The  Licence  to  agree^ 

Norfolk,  >  IDabfTl  d)ttmrT)0>  efquire,  gives  to  thc  lord  the 
to  wit.  )  king  ten  marks,  for  liccnce  to  agree  with  Abra- 
ham  Barker,  efquirc,  of  a  plea  of  covenant  of  two  mefTuages, 
two  gardensj  three  hundred  acres  of  land,  one  hundred  acres  of 
meadow,  two  hundred  acres  of  paflure,  and  fifty  acres  of  wood» 
witK  the  appurtenances,  in  Dale. 

§.  3.      l%e  CoKccrJ* 

%nt  tbc  aijreemcnt  Ijb  fucb»  towrv,  ^hat  the  aforcfald  Abra- 

ham,  CccUia,  ^^  John«  have  accknv^^!  ged  the  aibrefaid  rcne-. 

L  }  i-  ments» 
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ments»  with  the  appurtenances,  to  be  the  right  of  him  the  faid  N^.  IV* 
David,  as  thofe  which  the  faid  David  hath  of  the'  gift  of  the 
aforefaid  Abraham,  Cecilia^  and  John ;  and  thofe  they  have  re- 
mifed  and  qaitted  claim>  from  thiem  and  their  heirs,  to  che 
aforeiaid  David  and  his  heirs  for  ever.  And  further,  the  fame 
Abraham^  Cedlia,  and  john,  have  granted>  for  themfelves  and 
their  heirs,  thac  they  wili  warrant  to  the  aforefaid  David,  and 
his  heirs»  the  aforefaid  tenements,  with  the  appurtenances, 
againft  all  men  for  ever.  And  for  this  recognition»  remife, 
qait-clum*  warranty»  fine,  and  agreement»  the  laid  David  hath 
^ven  to  the  faid  Abraham,  Ceciliaj  and  Jobn,  two  hundred 
pounds  ilerling. 

§.  4«     Tbe  Note,  or  Ahftra3^ 

'  Norfolk;  1  ^BetfBCetl  David  Edwards,  efquire^  complainant, 
to  wit.  {  and  Abraham  Barker^  efquire»  and  Cecilia  his  wife^ 
and  John  Barker,  efquire»  deforciants,  of  two  meiTuages,  two 
gardens»  three  hundred  acres  of  land,  one  hundred  acres  of 
meadow»  two  hundred  acres  of  paflure»  and  fifty  acres  of  wood» 
with  the  appurtenailces,  in  Dale,  whereupon  a  plea  of  cove- 
nant  was  fummoned  between  them  :  to  wit>  that  the  faid  Abra- 
ham,  Cecilia,  and  John,  have  acknowleged  the  aforefaid  tene* 
mentSy  with  the  appurtenances^  to  be  the  right  of  him  the  faid 
Davidy  as  thofe  which  the  faid  David  hach  of  the  gift  of  the 
aforefaid  Abraham,  Cecilia,  and  John ;  and  thofe  they  have  re* 
mifed  and  quitced  claim,  from  them  and  their  heirs,  to  the  afbre-» 
faid  David  and  his  heirs  for  ever.  And  further,  the  fame  Abra- 
ham,  Cecilia,  and  John»  have  granted  for  themfelves,  and  their 
heirs*  that  they  will  warrant  to  the  aforefaid  David,  and  his 
heirs,  the  aforefaid  tenements^  with  the  appurtenances,  againft 
all  men  for  ever.  And  for  this  recognition,  remife»  quit-daim» 
warranty,  fine,  and  agreement,  the  faid  David  hath  given  to 
t&e  faid  Abraham,  Cecili^,  and  John>  two  hundred  poondi 
flerling. 

§.  ^,     Tbe  Fooi,  Cbirograpbf  or  Indentures  of  the  Fine. 

Norfolk,  I  Vbi0  f 0  tt)c  flnal  asreenient>  made  m  the  court 

to  wit.  {  of  the  lord  the  king  at  Weftminfl)er,  from  the  day 
of  faint  Michael  in  one  month»  in  the  twenty-Erft  year  of  the 
reign  of  the  lord  Gsorge  the  fccond,  by  the  grace  of  Gpd 
of  Great  firitain,  France^  and  Ireland,  king,  defender  of  the 
faith,  and  fo  forth»  before  John  Willis»  Thomas  Abney,  Thomas 
Burnet,  and  Thomas  Birch^  juitices^  and  other  faithful  fubje£ls 
of  the  lord  the  king  then  there  prcfent,  between  David  Edwards, 
efquire,  complainant>  and  Abraham  Barker»  efquire,    and  Ce- 

cilia 


vn  APFENDIX. 


mr.  PV.  ^^  ^  ^'^»  ^  John  Iferifier,  cC^^pixt,  defordant»,  oftm9 
meffiiages,  two-gardeos»  three  hundred  acres  of  Ianci>  one  hoa- 
djwd  aerea  of  meadow»  two*  handred  acres  of  pafture,  and  fifty 
acrea  of  wood,  with  tbe  af^pttrteaancea,  m  IMe,  whereopon  a 
^lea  oCcovenant  was  ihmmoned  between  tbem  xn  the  (aid  covrt^ 
ny  wk,  tbat  the  aforefud  Abraiiam,  Ceciiia,.  and  Joho»  ha?e 
acknowleged  the  a/brefaid  teaements,  with  the  appnrtenances» 
tp  be  the  right  of  hira  the  £iid  David»  as  thofe  whkh  tbe  faid 
jDavid  hath  of  tiie  gift  of  the  afbrefaid  Abrahara»  CecUia,  and 
John;  and  thofe  Sic)r  have  remifed  and  quitted-  daiai»  from 
diea  and  their  heirs»  to  the  aforefaid  David  and  his  beirs  fyp 
cver*  And  further,  the  fame  Abraham,  Cecifia»  aod  John»  bave 
granted  for  themfe^es  and  their  heirs,  that  they  wiJl  warrant 
to  the  aforefaid  David  and  his  heirs^  the  a£>re£ud  tenements» 
widi  the  appurtenances,  againil  all  men  for  ever.  And  for  thi» 
recogttition»  remile,  quit-daim»  warranty,  fine^.  and  agrecflient» 
the  faid  David  bath  given  to  the  faid  Abraham»  Ceciiia»  and 
John»  two  hundred  poonda  HerliDg» 


5*6«     ProdamaticttSp   tndorfed  uptn  the  Fine»    manrda^  t9 

tbt  Statutes. 

C|^  0rS  prodamation  was  made  die  fixteenth  day  of  No- 
Vembert  in  the  tsrm  of  faint  Michael,  in  the  twenty-firft  year  of 
the  king^withinwritten. 

V^  Cecon^  proclamation  was  made  the  fi^urth  day  of  Fe- 
bruary,  in  the  term  of  faint  i£lary,  in  the  twenty-firil  year  of 
the  king  withinwritten. 

d^tbtrO  prodamation  was  made  the  thtrteenth  day  of  May» 
Btt  the  term  of  £afler>  m  the  twenty-firfi  year  of  the  kfng  witfainn 
written. 

C|ie  ftnntl^  prodamation  was  made  the  twenty-eighth  day  of 
June,  in  the  term  of  the  holy  Trinity,  in  the  twenty-feQond 
year  of  the  king  withinwritten. 

^3 
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N».  V. 
Acommon  Recovery  of  Lands  witb  •  double  Voucber. 

§.  I.   Writ  ofEntry  fur  DiiTeiiin  in  the  Poft;  or  Praecife. 

^^iDlRtf<^  the  fecond,  by  the  grace  of  God  of  Great 
^^  Britain,  France,  and  Ireland  king,  defender  of  the-  faith, 
^d  fo  forth,  to  the  fherifF  of  Norfolk,  greeting.  CommailD 
David  Edwards,  efquire,  that  juftly  and  withouc  delay  hc  ren- 
der  to  Frands  Goldinfi;,  clerk,  two  meiruagcs,  two  gardens,  three 
hundred  acres  of  land,  onc  hundred  acres  of  meadow,  two  hun- 
dred  acres  of  pafture,  and  fifty  acres  of  wood,  with  the  appur- 
tenances,  in  Dale,  which  he  claims  to  be  his  right  and  inherit- 
ance,  and  into  which  the  faid  David  hath  not  entry,  unlefs  afcer 
the  difleiiiji,  which  Hugh  Hunt  thereof  unjuftly,  and  without 
jadgment,  hath  made  to  the  aforefaid  Francis,'  within  thirty 
years  now  laft  naft,  as  he  faith,  and  whereupon  he  complains 
that  the  aforefaid  David  deforceth  him.  And  unlefs  he  ihall  fo 
do,  and  if  the  faid  Francis  ftiall  give  you  fecurity  of  profecuting 
his  claim,  then  fummon  by  good  fummoners  the  faid  David, 
that  he  appear  before  our  Juilices  at  Weftminfter  on  the  o^ve 
of  faint  Martin,  co  ihew  wherefore  he  hath  not  done  it  :  and 
have  you  there  the  fummoners,  and  this  writ.  WSiitXHtlz  ourfelf 
at  Weftminftcr,  the  twenty-ninth  day  of  O&ober,  in  the  twcnty- 
firft  year  of  our  reign. 

Pledges  of  )  John  Doc.       Summoners  of  the  T  John  Dcn.       ShcrifTs 
profecution, }  Richard  Roe.  withmnamed  David.  (  Richard  Fen.  '«^n»- 

§.2.    Exemplijication  of  tbe  Kucoveky  Roll, 

€(|B4>lB€^tt  the  fecond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth ;  to  all  to  whom  thefe  our  prefent  lcttcrs  ihall  come, 
greeting.  linolO  ^,  that  among  thc  pleas  of  land  enrolled  at 
Wcftminfter,  bcfore  iir  John  Willes,  knight,  and  his  fellows, 
our  juftices  of  thc  bench,  of  thc  term  of  faint  Michacl,  in  the 
twenty-firft  ycar  of  our  rcign,  upon  thc  fifty-fecond  roll  it  is 
thus  containcd.      Ctltt^  retumabie  on  the  odave  of  iaint  Mar-  Retura. 

*  Note,  that  If  the  recovery  be  had  with  fiogle  voucher,  the  parts  marked 
«  thua"  in  §.  2.  are  omitted, 

VoL.  11.  M  m  tin. 
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N^  V.   tin.     i^orfolfc,  to  wit :   Francis  Golding,  .derk,  in  his  proper 

*    —  k,  ■  mjperfon  demandeth   againft  David  Edwards,    efqiiire,    two  mef- 

fa^ft***!!!-  ^"^^"*  *^°  gardens,  ihree  hundred  acres  of  lan^,  onc  hnndred 

ica«t. '      *cres  of  meadow,  two  hnndred  acres  of  pafturc,  and  Ehy  acres 

of  wood,   with  the  appurtenaiices,   in  Dale,    as   his   nght  and 

inheritance,   and  into    which  che   faid   David    hath  noc  entry, 

unlefs  after  the  dliteifin,    which  Hugh  Hunt  thereof  mju&if, 

and  without  judgment,  hath  made  to  the  aforefaid  Francis,  with- 

Count.        in  thirty  years  now  laft  paft.      And  whereupon  he  laith,  that  he 

himfelf  was  feifed  of  the  tenements  aforefatd,  with  the  apporte- 

nances,  in  his  demcfne  as  of  fee  and  right,  in  time  of  peacca 

in  the  time  of  the  lord  the  king  that  now  is,   by  taking  the 

Efplcs.        profits  thcreof  to  the  valuc   [•  ot  fix  fhillings  and  eight  pence, 

and  more,  in  rents,  com,  and  grafs :]    and  into  which   [the  faid 

David  hath  not  entry,  unlefs  as  afbrefaid :]    and  thereupon  he 

Defcncc  of  bringeth  foit,    [and  good  proof.]      3nTl  the  faid  David  in  his 

thc  tcnant.  proper  perfon  comes  and  dcfcndcth  his  right,  when  [and  whcrc 

Vouclicr.     it   fliall   bchove    him,]     and    thcreupon  voucheth   to    warraoty 

*'Wa.jaDty. «'  John  Barktr,  cfquire  ;    who  is  prcfcnt   hcre  in  court  in  his 

"  proper  pcrfon,  and  the  tenements  afoicfaid  with  thc  apportc- 

"  nances  to  him  frccly  warranteth,.    [and    prays  that  the  iaid 


tt 


*'  Ccunt.     tf  f^^^  aforefaid,  lifc,     And  whcreupon  he  faith,  that  hc  him- 

"  felf  v/as  feifcd  of  the  tenements  aforefaid  with  the  appurte* 

nances,   in  his  demcfnc  as  of  fee  and  right,  in  time  of  peace, 

in  the  time  of  the  lord  the  king  that  now  is,  hy  taking  thc 

«*  profits  thereof  to  the  lalue,  ^V.      And  Into  which,  If^c»     And 

•*  Drn.r.cc    cf  thcreupon  hc  bringcth  fuit,  &c,     HnH  the  aforefaid  John,  tc- 

„  vouchcc    "  ^^^^  ^y  ^*^  ^^'^  warranty,  dcfends  his  right,  when,  ^c.    and 

**  Scc;nd  *  "  thcreupv)n  Lc  further  vouchcth  to  warranty"  Jacob  Morland  ; 

"  voucher.  who  is  prcfent  hcre  in  court  in  his  propcr  pt.'rron,  and  the  tene- 

Wair.jnry.    nients  aforcfaid,  with  the  appurtcnanccs,"t6  him  frcely  warrant- 

eth,   ^v.      3JnD  hereupon  the  faid  Francis  demandcth  againft 

Prrn.in'1       thg  faid  jacob,  tenant  by  his  ovvn  warrant}',  the  tencments  aforc- 

a.^a.niu.ic  ^^jj^  ^%^  ^^^  appurtcnances  in  form  aforcfaid,  i^c.     And  where- 

V.  uch^^c,      "P^"  ^^-  fui.h,    that  he   himfclf  was   feifed    of  the   tenemcots 

Coun:.        aforcfaiJ,  with  the  appurtenanccs,  in  his  demefne  of  fee   and 

right,  in  time  of  peacc,  in  thc  time  of  the  lord  the  kiug  that 

!K)vv  is,  by  taking  thc  profits  thcrcof  to  the  value,  Uc,      And 

Difcnce  of  jnto  wliich,   (Jc.      And  thercupon  he  bringeth  fuit,  i^c,     9nll 

thccommon^ij^  aforcr.iid  Jacob,    tcpant  by  iiis  own  warranty,    defends   his 

righr,  v*hcn,  L5\\      And  faitn  that  the  aforefaid  Hugh  did  not 

djlieire  thj  arwrw-fiiid  Francis  of  the  tenements  aforefaid,  as  thc 

PVi,  ttul     afbrerald  Francis  by  his  writ  and  count  aforcfaid  abovc  doth  fup- 

*  TKp  cl.mrfs,  be:wcen  hooks,  arc  no  othciwlfe  ezprc^cd  io  the  record  thfQ 

^  b)  an  CiV. 

3  pofc; 
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pofe  :   and  of  this  he  ptUs  himfelf  upon  the  country.     9ttT^  the  ^»,  y^ 
aforefaid  Franps  thereupon  craveth  leave  to  imparl ;  and  he  hath      -^     _| 
it.  «  And  aftenvards  the  aforefaid  Francis  cometh  again  here  intoimparlance. 
coart  in  this  Yame  term  in  his  proper  perlbn,  and  the  aforefaid  Default  of 
Jacobj  though  folemnly  calledt  cometh  not  again,  but  hath  de-  theconunoa 
parted  in  contempt  of  the  court,  and  maketh  default.    d)erefbte^°"    *^ 
H  iif  COttflHereT^,  that  the  aforefatd  Francis  do  recover  his  ^eilm  judgnient 
againlt  the  aforefaid  David  of  the  tenements  aforefaid,  with  thefor  the  de- 
appurtenances  ;  and  that  the  faid  David  have  Of  the  land  of  the  mandant.  ^ 
aforefaid  "  John,    to  the  vabie    [of  the  tcnements  aforefaid ;]  ^®^«n^  *« 
^*  and  further,  that  the  faid  John,  have  of  the  land  of  the  faid"^  "*" 
Jacob  to  the  value  [of  the  tenements  aforefaid.]     And  the  faid 
Jacob  in  mercy.     9n1l  hereupon  the  faid  Francis  prays  a  writAmerce* 
of  the  lord  the  king,  to  be  dire^led  to  the  fheriifof  thc  countyment. 
aforefaid,    to  caufe   him  to   have  full  feifm  of  the  tenements 
aforefaid  with  the  appurtenances  :    and  it  is  granted  unto  him,  Award  of 
retumable  here  without  delay.      Afterwards,    that   is  to  fay,thewrito£ 
thc  twenty-eiehth  day  of  November  in  this  fame  term,  here*^'^"»  «^ 
cometh  the  faid  Francis  in  his  proper  perfon;  and  thc  fheriff,'*^'** 
namely  fir  Charles  Thompfon,    kni^ht,    now  fendeth,  that  he 
by  virtue  of  the  writ  aforefaid  to  him  dire^ed,  on  the  twenty- 
fourth  day  of  the  fame  month,    did  caufe  the  faid  Frands  to 
have   fuU  fei&n  of  the  tenements  aforefaid  with  the  appurte- 
nances,  as  he  was  commanded.      911  anXl  finsulac  which  pre-  Exempliii* 
mifes,  at  the  requeil  of  the  faid  Francis,  by  the  tenor  of  thefe  cation  coa- 
prefents  we  have  held  good  to  be  exemplified.     In  teftimony  tinued. 
whereof  we  have  caufed  our  feal,  appointed  for  fealing  writs  in 
the  bench  aforefaid,  to  be  affixed  to  thefe  prefents.     tSlitnztgTefic* 
Hr  John  Willes,  knight,  at  Weflminfler,    the  twenty-eighth  day 
of  November,  in  thc  twenty-firfl  year  of  our  reign. 

Cookc. 
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